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INTRODUCTION. 


Prefatory  Note. — ^It  is  unnecessary  to  make 
any  extended  explanation  in  laying  before  the 
Bar  of  California  a  work  upon  the  constitution 
of  California.  The  edition  published  by  Mr. 
Robert  Desty  in  1879  was  excellent  in  its  time, 
but  has  long  ceased  to  be  of  practical  aid  to  the 
profession.  In  preparing  this  volume,  the  aim 
has  been  to  present  in  the  most  convenient 
form  the  decisions  of  our  own  courts,  only  re- 
ferring to  the  decisions  of  other  courts  on  sub- 
jects which  our  own  have  left  untouched. 
While  the  main  subject  is  the  present  consti- 
tution of  this  state,  the  book  also  contains  the 
former  constitution,  the  constitution  of  the 
United  States,  and  the  treaty  of  Guadalupe 
Hidalgo. 

New  features. — Some  new  and  important 
features  are  the  following :  (1)  A  table  showing 
all  statutes  of  this  state  which  have  been  de- 
clared unconstitutional  in  whole  or  in  part. 
There  are  over  one  hundred  and  thirty  such 
statutes  scattered  through  the  statute  books, 
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and  this  is  the  first  time  any  table  of  them  has  .^^^ 
been  made.  (2)  A  table  of  all  Calif omia  eita-  ,,j^ 
tions  to  either  of  the  California  constitutiona 
This  will  permit  a  hasty  examination  of  all 
decisions  citing  any  particular  section  of  the  '" 
constitution.  (3)  A  table  of  parallel  sections  ^^' 
in  the  constitutions  of  1849  and  1879,  which  ^° 
will  also  prove  a  useful  feature.  '^^ 

Annotations. — As  to  the  form  of  the  annota-  ^ 
tions,  the  aim  has  been  to  present  in  the  mostyi 
condensed  form  the  principles  of  the  decisions,,^ 
rather  than  any  statement  of  the  facts  of  thejo 

cases.  In  other  words,  we  have  attempted  n 
something  more  than  a  mere  digest,  or  a  hotch-  ^, 
potch  of  the  syllali  of  the  decisions.  ^ 

mSTOBY  OF  THE  CONSTITUTION.— CaL   , 

if  omia  was  admitted  into  the  Union  of  states  L 
September  9,  1850.  The  first  constitution  was 
adopted  in  convention  October  10,  1849, 
ratified  by  the  people  November  13,  1849,  pro- 
claimed December  20,  1849.  This  constitution 
was  amended  in  1857  and  1871,  and  the  article 
on  the  judicial  department  was  revised  in  1862. 

The  present  constitution  was  adopted  in  con-  ] 
vention  March  3,  1879,  ratified  by  the  people 
May  7,  1879,  and  went  into  effect  July  4,  1879, 
so  far  as  it  related  to  election  of  officers,  etc., 
and  January  1,  1880,  for  all  other  purposes. 
Various  amendments  have  been  made  to  it  from 
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tiine  to  time,  but  no  radical  revision  of  it  has 
been  effected. 

CONSTITUTIONAL      CONSTRUCTION 

The  constitution  of  this  state,  unlike  the  fed- 
eral  constitution,  is  not  to  be  considered  as  a 
grant  of  power,  but  rather  as  a  limitation  upon 
tlie  powers  of  the  legislature.  (People  v.  Cole- 
man, 4  Cal.  46;  People  v.  Jewett,  6  Cal.  291; 
People  V.  Rogers,  13  Cal.  159;  People  v. 
Twelfth  District  Court,  17  Cal.  547;  Bourland 
V.  Hildreth,  26  Cal.  161;  Ex  parte  McCarthy, 
29  Cal.  395.) 
^j  It  is,  however,  to  be  considered  as  a  grant 
'  •  of  power  to  the  other  branches  of  the  govern- 
ment.    (People  V.  Jewett,  6  Cal.  291.) 

Words  and  phrases. — ^Where  a  word,  having 
a  technical,  as  well  as  a  popular,  meaning,  is 
used  in  the  constitution,  the  courts  will  accord 
to  it  its  popular  meaning,  unless  the  nature  of 
the  subject  indicates,  or  the  context  suggests, 

^     that  it  is  used  in  its  technical  sense.     (Weill  v. 

^  Kenfield,  54  Cal.  Ill ;  Oakland  Pav.  Co.  v.  Hil- 
ton, 69  Cal.  479, 11  Pac.  3 ;  Oakland  Pav.  Co.  v. 
Tompkins,  72  Cal.  5,  12  Pac.  801;  Miller  v. 
Dunn,  72  Cal.  462,  14  Pac.  27 ;  People  v.  Eddy, 
43  Cal.  331.) 

Prospective  construction. — Provisions  of  the 
constitution  are  to  be  considered  prospective 
and  not  retrospective  unless  a  contrary  inten- 
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tion    clearly    appears.     (Qumee    v.    Superior 
Court,  58  Cal.  88.) 

Reasonable  construction. — ^A  construction 
should  be  adopted  which  tends  to  certainty,  se- 
curity, and  substantial  justice,  in  preference  to 
that  which  involves  uncertainty,  insecurity, 
and  inevitable  injustice.  (San  Gabriel  Co.  v. 
Witmer  Co.,  96  Cal.  623,  29  Pac.  500,  31  Pac. 
588.) 

But  where  a  provision  is  plain  and  unambigu- 
ous, it  cannot  be  changed  by  the  courts  to  avoid 
what  may  seem  to  be  an  absurdity  or  injustice. 
(Moran  v.  Ross,  79  Cal.  549,  21  Pac.  958.) 

All  the  provisions  of  the  constitution  must  be 
read  together,  and  effect  given  to  all  of  them. 
They  must  receive  a  practical  common-sense 
construction,  and  be  considered  with  reference 
to  the  prior  state  of  the  law,  and  the  mischief 
intended  to  be  remedied.     (People  v.  Stephens, 

62  Cal.  209;  French  v.  Teschemaker,  24  Cal. 
518.) 

MEANS  OF  CONSTRUCTION— Debates  of 
the  convention. — The  debates  of  the  constitu- 
tional convention  may  be  referred  to  for  the 
purpose  of  construing  the  provisions  of  the 
constitution.  (People  v.  Chapman,  61  CaJ. 
262;  People  v.  Stephens,  62  Cal.  209;  Isola  v. 
Webber,  13  Misc.  Rep.  100;  Higgins  v.  Prater, 
91  Ky.  6 ;  State  v.  Doron,  5  Nev.  399 ;  Bank  of 
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Woodland  ▼.  Pierce,   144  Cal.   434,  77   Pac 
1012.) 

Judicial  decisions. — ^Where  a  provision  of  the 
former  constitution,  which  has  received  a  judi- 
cial construction,  is  copied  into  the  new  consti- 
tution, it  will  be  presumed  that  it  was  adopted 
in    view    of    that    construction.     (Sharon    v. 
Sharon,  67  Cal.  185,  7  Pac.  456,  8  Pac.  709; 
Thomason  v.  Ruggles,  69  Cal.  465,  11  Pac.  20 ; 
Lord  V.  Dunster,  79  Cal.  477,  21  Pac.  865 ;  Peo- 
pie  V.  Freeman,  80  Cal.  233,  22  Pac.  173 ;  People 
V.  0  'Brien,  96  Cal.  171,  31  Pac.  45 ;  Morton  v. 
Broderick,  118  Cal.  474,  50  Pac.  644 ;  Ex  parte 
Ahem,  103  Cal.  412,  37  Pac.  390 ;  People  v.  Ed- 
wards, 93  Cal.  153,  28  Pac.  831;  Palache  v. 
Hunt,  64  Cal.  473,  2  Pac.  245.) 

The  mere  fact  that  a  change  is  made  in  the 
phraseology  of  such  provision  by  subsequent  re- 
vision  will  not  be  deemed  a  change  in  the  law, 
unless  such  phraseology  evidently  purports  an 
intention  to  make  a  change.  (Hyatt  v.  Allen, 
54  Cal.  353.) 

The  same  rule  applies  to  provisions  of  the 
constitution  borrowed  from  the  constitutions  of 
other  states,  and  where  such  provisions  have 
received  judicial  construction  in  such  states, 
they  are  to  be  deemed  to  have  been  adopted  in 
view  of  such  construction.  (People  v.  Cole- 
man, 4  Cal.  46 ;  People  v.  Webb,  38  Cal.  467 ; 
Ex  parte  LiddeU,  93  CaL  633,  29  Pac.  251.) 
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The  exposition  of  the  constitution  by  the 
highest  court  in  existence  under  it,  with  regard 
to  laws  passed  while  it  was  in  force,  should  be 
accepted  by  all  succeeding  courts,  without  re- 
gard to  their  own  views  as  to  the  correctness  of 
the  doctrine.  (Staude  v.  Election  Commrs.,  61 
Cal.  313;  Emery  v.  Reed,  65  Cal.  351,  4  Pac. 
200 ;  Davis  v.  Superior  Court,  63  Cal.  581.  See, 
also,  Ferris  v.  Coover,  11  Cal.  175.) 

Legislative  construction. — ^Legislative  con- 
struction of  a  constitutional  provision  is  a 
method  of  interpretation.  (Moran  v.  Boss,  79 
Cal.  159,  21  Pac.  547;  San  Lris  Obispo  Co.  v. 
Darke,  76  Cal.  92, 18  Pac.  118 ;  Lord  v.  Dunster, 
79  Cal.  477,  21  Pac.  865 ;  Washington  v.  Page, 
4  Cal.  388;  Bank  of  Woodland  v.  Pierce,  144 
Cal.  434,  77  Pac.  1012.) 

But  this  does  not  mean  that  the  hasty  and  in- 
considerate legislation  of  three  winters  shall  be 
conclusive  of  the  constitutionality  of  such  legis- 
lation.    (People  V.  Wells,  2  Cal.  198,  208.) 

Universal  practice  of  assessors  may  be  looked 
to  in  aid  of  the  construction  of  provisions  of 
the  constitution  relating  to  taxation.  (Bank  of 
Woodland  v.  Pierce,  144  Cal.  434,  77  Pac.  1012.) 

POWER  TO  DECLARE  STATUTES  UN- 
CONSTITUTIONAL.— A  government  with  no 
limits  but  its  own  discretion  is  not  a  constitu- 
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tioxial  government,  in  the  true  sense  of  the 
tertn.     (BiUings  v.  HaU,  7  Cal.  1.) 

Tie  constitution  is  a  law,  and  must  be  con- 
strued by  some  one,  and  the  judiciary  possesses 
tlxe  power  to  construe  it  in  all  cases  not  ex- 
pressly, or  by  necessary  implication,  reserved 
to  the  other  departments.     (Nougues  v.  Doug- 
lass, 7  Cal.  65;  McCauley  v.  Brooks,  16  Cal.  11.) 
But  where  the  right  to  determine  the  extent 
and  effect  of  a  restriction  in  the  constitution  is 
expressly  or  by  necessary  implication  confided 
to  the  legislature,  the  judiciary  has  no  right  to 
interfere    with    the    legislative    construction. 
(Nougues  V.  Douglass,  7  Cal.  65.) 

In  declaring  a  statute  unconstitutional,  the 
court  cannot  interfere  with  the  exercise  of  the 
political  power  of  the  legislature.  (Nougues 
V.  Douglass,  7  Cal.  65.) 

The  courts  can  declare  a  statute  unconstitu- 
tional only  when  the  question  arises  as  a  pure 
matter  of  law  unmixed  with  matters  of  fact. 
(Stevenson  v.  Colgan,  91  Cal.  649,  27  Pac. 
1089.) 

Therefore,  the  constitutionality  of  a  statute 
can  be  determined  only  from  the  facts  appear- 
ing upon  the  face  of  the  law,  taken  in  connec- 
tion with  matters  of  which  the  court  can  take 
judicial  notice.  (Bourn  v.  Hart,  93  Cal.  321, 
28  Pac.  951 ;  Stevenson  v.  Colgan,  91  Cal.  649, 
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27  Pac.  1089 ;  Coalin  v.  Supervisors,  99  Cal.  17, 
88  Pac.  753;  Fowler  v.  Peirce,  2  Cal.  165.) 

But,  while  the  courts  may  declare  statutes 
unconstitutional,  they  have  no  power  to  avoid 
the  effects  of  nonaction  on  the  part  of  the 
legislature.     (Myers  v.  English,  9  Cal.  341.) 

Presumption  of  constitutionality. — ^An  act  of 
the  legislature  is  presumed  to  be  constitutional. 
(In  re  Madera  Irr.  Dist.,  92  Cal.  296,  28  Pac. 
272;  People  v.  Hayne,  83  Cal.  Ill,  23  Pac.  1; 
In  re  Finley,  1  Cal.  App.  198,  81  Pac.  1041 ;  In 
re  Bunkers,  1  Cal.  App.  61,  81  Pac.  748.) 

A  statute  will  not  he  declared  unconstitu- 
tional, except  when  the  conflict  between  it  and 
the  constitution  is  palpable,  and  incapable  of 
reconciliation.  (Stockton  etc.  R.  B.  Co.  v. 
Stockton,  41  Cal.  147;  People  v.  Sassovich,  29 
Cal.  480.) 

Where  there  is  a  reasonable  doubt  as  to  its 
constitutionality,  its  constitutionality  should  be 
affirmed.  (University  of  California  v.  Bernard, 
57  Cal.  612 ;  Bourland  v.  Hildreth,  26  Cal.  161.) 

An  act  is  to  be  so  construed,  if  possible,  as  to 
make  it  constitutional.  (French  v.  Tesche- 
maker,  24  Cal.  518.) 

Conflict  with  the  constitution. — ^In  passing 
upon  the  constitutionality  of  a  statute,  the 
court  is  not  required  to  imagine  some  possible 
contingency  in  which  its  provisions  might  con- 
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^iet    with    the    constitution.     (Woodward  ▼. 

¥*TOitvale  Sanitary  Dist,  99  Cal.  554,  34  Pac. 

239.) 

Xn  order  to  declare  a  statute  unconstitutional, 

it  is  not  necessary  to  find  in  the  constitution 
some  specific  inhibition  which  has  been  dis- 
regarded, or  some  express  command  which  has 
been  disobeyed;  but  if  the  statute  is  contrary 
to  the  first  principles  of  the  social  compact,  it 
is  void.  (Britton  y.  Board  of  Election 
Commrs.,  129  Cal.  337,  61  Pac.  1115.) 

Nor  is  it  necessary  to  find  some  specific  in- 
hibition which,  in  precise  language,  refers  to 
the  particular  law.  (People  v.  Lynch,  51  Cal, 
15.) 

But  the  courts  cannot  declare  a  law  void 
upon  the  ground  that  it  is  contrary  to  the 
^'spirit  and  policy  of  the  constitution,"  unless 
it  is  at  variance  with  some  express  or  clearly 
implied  provision  of  that  instrument.  (Cohen 
V.  Wright,  22  Cal.  293;  Pattison  v.  Yuba  Co., 
13  Cal.  175.) 

Conflict  with  another  statute. — ^The  constitu- 
tionality of  one  act  cannot  be  tested  by  the  pro- 
visions of  another.  (Beed  v.  Omnibus  B.  B. 
Co.,  33  Cal.  212.) 

Motives. — ^The  motives  which  induce  legis- 
lative action  are  not  a  subject  of  judicial  in- 
quiry, and  a  legislative  act  cannot  be  declared 


zi?  JHTBODUOKIDH* 

unconstitational  because,  in  the  opinion  of  fhe 
court,  it  was  or  might  have  been  the  result  of 
improper  considerations.  (People  v.  Qlenn 
Co:,  100  Cal.  419,  35  Pac.  302 ;  People  v.  Bigler, 
5  Cal.  23.) 

The  motives  of  the  authors  of  a  statute  are 
equally  immateriaL  (Stockton  etc.  B.  B.  Co. 
V.  Stockton,  41  Cal.  147.) 

Beneficial  character. — ^In  determining  the 
constitutionality  of  a  statute,  its  beneficial 
character  cannot  be  considered.  (Marsh  ▼• 
Supervisors,  111  Cal.  368,  43  Pac.  975.) 

On  the  other  hand,  in  construing  the  consti- 
tution, the  courts  are  bound  to  suppose  that 
any  inconveniences  involved  in  the  application 
of  its  provisions  were  considered  in  its  forma- 
tion, and  accepted  as  less  intolerable  than  those 
avoided,  or  as  compensated  by  countervailing 
advantages.  (People  v.  Pendegast,  96  CaL 
289,  31  Pac.  103.) 

Impracticable  statute. — ^A  statute  may  also 
be  declared  void  if  it  is  impracticable.  Thus 
an  act  providing  for  the  appointment  of  three 
disinterested  freeholders  in  the  city  and  county 
of  San  Francisco  to  form  an  assessment  dis- 
trict, which  might  include  the  entire  city  and 
county,  and  to  assess  the  lands  of  the  district 
for  certain  improvements,  is  void  as  impracti- 
cable, since  it  would  be  imposikible  to  select 
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disinterested       commissionen.    (Montgomery 
Avenue  Case,  54  Cal.  579.) 

EPPEOT  OP  UNCONSTITUnONALITT— 

Separable  provisions. — ^The  mere  fact  that  cer- 
tain provisions  of  a  statute  are  in  conflict  with 
the  constitution  does  not  necessarily  render  the 
entire  act  void.  Where  the  court  can  see  that 
an  act,  after  eliminating  all  unconstitutional 
features,  is  still  such  an  act  as  it  may  be  pre- 
sumed the  legislature  would  have  passed  had  it 
known  such  parts  were  void,  the  remainder 
may  stand.  (Dwyer  v.  Parker,  115  CaL  544,  47 
Pac.  372.) 

If  the  different  parts  are  severable  and  inde- 
pendent of  each  other,  and  the  constitutional 
provisions  are  capable  of  being  carried  into 
effect  after  the  unconstitutional  part  has  been 
eliminated,  and  it  is  clear  that  it  was  the  intent 
of  the  legislature  to  enact  these  provisions  ir- 
respective of  the  other,  the  unconstitutional 
provisions  will  be  disregarded,  and  the  statute 
read  as  if  such  provisions  were  not  there. 
(Hale  V.  McGettigan,  114  Cal.  112,  45  Pac. 
1049 ;  Lathrop  v.  Mills,  19  Cal.  513 ;  French  v. 
Teschemaker,  24  Cal.  518 ;  Mills  v.  Sargent,  36 
CaL  379;  Christy  v.  Supervisors,  39  Cal.  3;  Mc- 
Cabe  V.  Jefferds,  122  Cal.  302,  54  Pac.  897; 
Rood  V.  McCargar,  49  Cal.  117;  Johnson  v. 
Tautphaus,  127  CaL  605,  60  Pac.  172 ;  People  v. 
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Whyler,  41  Cal.  351;  McGowan  v.  McDonald, 
111  Cal.  57,  43  Pac.  418 ;  Cahen  v.  Wells,  132 
Cal.  447.) 

Inseparable  provisions. — ^Where  the  constitu- 
tional and  unconstitutional  provisions  of  a  stat- 
ute are  so  inseparably  blended  together  as  to 
make  it  clear  that  either  clause  would  not  have 
been  enacted  without  the  other,  the  whole  act 
is  void.     (San  Francisco  v.  Spring  Valley  W. 
W.,  48  Cal.  493;  Reed  v.  Omnibus  R.  R.  Co., 
33  Cal.  212 ;  Orange  Co.  v.  Harris,  97  Cal.  600. 
32  Pac.  594 ;  Wills  v.  Austin,  53  Cal.  152 ;  Purdy 
v.  Sinton,  56  Cal.  133 ;  People  v.  Perry,  79  Cal 
105,  21  Pac.  423;  Marsh  v.  Supervisors,  111 
Cal.  368,  43  Pac.  975 ;  Lathrop  v.  MiUs,  19  Cal. 
513;  Pioche  v.  Paul,  22  Cal..  105.) 

If  a  provision  be  unconstitutional  it  cannot 
be  given  effect  in  part,  if  the  result  of  giving 
it  such  partial  effect  would  be  to  accomplish  a 
purpose  which  the  law-making  power  never  in- 
tended, or  where  the  legislative  intent  is 
doubtful.  (Robert  v.  Police  Court,  148  Cal. 
131.) 

Contracts  and  other  statutes. — No  repeal  by 
implication  can  result  from  a  provision  in  a 
subsequent  statute,  when  that  provision  is  it- 
self devoid  of  constitutional  force.  (McAl- 
lister V.  Hamlin,  83  Cal.  361,  23  Pac.  357.) 
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A  contract  entered  into  in  view  of  an  act 
later  held  unconstitutional  is  not  made  under 
a  mistake  of  law.  (Cooley  v.  Calaveras  Co., 
121  Cal.  482,  53  Pac.  1075.) 

But  a  contract  entered  into  by  a  public  board 
or  ofl&cer  by  sole  authority  of  an  unconstitu- 
tional statute  is  void,  and  not  subject  to  ratifi- 
cation.    (Phelan  v.  San  Francisco,  6  Cal.  531.) 

The  legislature  may  refer  to  an  unconstitu- 
tional act  to  indicate  its  will  in  respect  to  a 
constitutional  purpose.  (People  v.  Bircham,  12 
Cal.  50.) 
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§    8^.    City  and  county  charters,  to  contain  what. 

§    9.    Compensation  of  officers. 

§  10.    State  taxes,  no  release  or  discharge  from. 

§  11.  Local  police,  sanitary,  and  other  regulations 
may  be  enforced.  , 

§  12.    Assessment  and  collection  of  taxes. 

S  13.  Powers  not  to  be  delegated  to  special  commis- 
sion, etc. 

§  13^.    Payment  of  bonds. 

§  14.    Inspection  officers,  appointment  of. 

§  15.  Private  property  not  liable  for  corporate  debt 
of  municipality. 

§  16.    Moneys,  etc.,  to  be  deposited  with  treasurer. 

§  16.%    Deposit  of  public  moneys. 

I  17.    Making  profit  out  of  public  funds  a  felony. 

I  18.    Restriction  on  power  to  incur  indebtedness. 

I  19.    Street  improvements. 

ARTICLE  Xn. 

CORPORATIONS. 

S  1.  Corporations  to  be  formed  under  general  laws. 

§  2.  Dues  to  be  secured  by  individual  liability,  etc. 

§  3.  Stockholders  to  be   individually  liable. 

§  4.  Corporations  construed. 

§  5.  Banking  prohibited. 

§  6.  Existing  charters,  when  invalid. 


^ 
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§     7.    Charters  not  to  be  extended,  nor  forfeiture  re- 
mitted. 
§    8.    All  franchises  subject  to  the  right  of  eminent 

domain. 

§    9.    Bestrictions  on  powers  of  corporations. 

§  10.     Liabilities  of  franchise  under  lease  or  grant. 

§  11.    Corporation  stock,  restriction  on  issue  of. 

§  12.  Election  of  directors — Cumulatiye  or  distribu- 
tive  votes. 

§  13.  State  not  to  loan  its  credit  nor  subscribe  to 
stock  of  corporations. 

§  14.  Corporations  to  have  office  for  transaction  of 
business  in  stocks. 

§  15.    Foreign  corporations,  conditions. 

§  16.    Corporations,  where  to  be  sued. 

I  17.  Transportation  companies,  rights  and  liabili- 
ties of. 

§  18.  Officers  of  corporations,  restrictio&  as  to  in- 
terests. 

§  19.  Free  passes  on  railroads  prohibited  to  state 
officials. 

§  20.  Fares  and  freights  to  be  regulated  by  govern- 
ment. 

§  21.  Discrimination  in  charges  by  carriers  forbid- 
den. 

§  22.    Bailroad  districts,  organization  of. 

§  23.    Temporary  railroad  districts. 

§  24.    Legislature  to  pass  laws  to  enforce  this  article. 

ARTICLE  XIII. 

REVENUE   AND   TAXATION. 

§     1.    Taxation  to  be  in  proportion  to  value. 
§     1^.  Churches  exempt  from  taxation. 
§    1%.  Bonds  of  state  and  municipalities  exempt  from 
taxation. 
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§    2.    Land   and  improvementfl   to  be  separately  as- 
sessed. 

§    3.    Sectionized    and    unseetionized    land,    how    as- 
sessed. 

§    4.    Securities,  taxable. 

}    5.    Contract  of  borrower  to  pay  tax  on  loan  void. 

§    6.    Power  of  taxation  eannot  be  surrendered. 

§    7.    Payment  of  taxes  by  installments. 

§    8.    Annual  statement  of  property  to  be  given. 

§    9.    State  board  of  equalization* 

§  10.    Property,  where  assessed. 
§  10%.  Personal  property  to  extent  of  $100  exempt. 

§  11.    Income  taxeSf 

§  12.    Poll  tax. 

§  12%.  Toung  trees  and  vines  exempt  from  taxation. 

§  13.    Laws  to  be  passed  by  legislature. 

ARTICLE  XIV. 

WATER  AND  WATER  RIGHTS. 

ARTICLE  XV. 

HARBOR  FRONTAOBS,  ETC, 

ARTICLE  XVI. 

STATE  INDEBTEDNESS. 

ARTICLE  XVII. 

LAND   AND   HOMESTEAD   EXEMPTION. 

§    1.     Homesteads. 

§    2.     Land  monopoly. 

§    3.    Lands  granted  only  to  actual  settlenu 
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ARTICLE  XVni. 

AMENDING    AND    BBVISINO    THE    CONSTITU- 
TION. 

f    1.    Proposal  of  amendments — Sabmiasioa  to  vote. 
I    2.    Beviaion — Convention  for. 


ARTICLE  XIX. 

CHINESE. 

f  L  Proteetion  from  alien  panpera,  ete. 

§  2.  Corporations  prohibited  from  hiring  Chinese. 

§  3.  Public  works,  Chinese  not  to  be  employed  on. 

§  4.  Coolieism  prohibited — ^Bemoval  of  Chinese. 


ARTICLE  XX. 

MISCELLANEOUS  SUBJECTa 

§    1.    Seat   of  government. 

§    2.    Dueling,  disabilities  arising  from. 

§    3.    Oath  of  office. 

I  4.  Election  and  appointment  of  officers  and  eom- 
missioners. 

§    6.    Fiscal  year. 

§    6.    Suits  against  state. 

§     7.    Marriage  contracts,  validity  of. 

§    8.     Separate  property  of  husband  and  wife. 

§    9.    Perpetuities  not  allowed. 

§  10.  Disqualification  for  office  by  giving  or  taking 
bribe. 

§  11.  Exclusion  from  office,  jury,  and  right  of  suf- 
frage of  certain  persons — ^Protection  of  right 
of  suffrage. 

§  12.    Besidence,  when  absence  not  to  aifeet. 
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§  13.  Plurality  vote  to  elect. 

§  14.  State  board  of  health. 

§  15.  Mechanic's  lien. 

§  16.  Term  of  office,  duration  of. 

§17.  Eight  hours  a  legal  day's  labor. 

§  18.  Sex  not  a  disqualification  for  business. 

§  19.  Payment  of  expenses  of  convention. 

§  20.  Election  of  officers — Term,  when  commences. 

AETICLE  XXI. 

BOUNDaBY. 

ARTICLE  XXII. 

SCHEDULE. 

Laws  to  remain  in  force. 

BecognizanceSy  obligations,  etc.,  unaffected. 

Courts,  save  justices'  and  police  courts,  a^   1- 
ished — Transfer  of  records,  books,  etc. 

State  printing. 

Ballots  to  be  printed. 

Begisters,  poll-books,  etc.,  to  be  furnished. 

Who  entitled  to  vote  for  constitution. 

Canvass   of   returns   of   vote. 

Computing  returns  of  vote. 
I  10.    Terms  of  officers  first  elected. 
§  11.    Laws  ap:'icable  to  judicial  system. 
§  12.    Constitution,  when  to  take  effect. 
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CONSTITUTION 


OF  THE 


STATE  OF  CALIFORNIA. 


Adopted    in    Convention,    at     Sacramento, 

March   3,  A.  D.  1879 ;  Ratified  by  a  Vote 

OP   THE  People  on  Wednesday, 

May  7,  1879. 


PREAMBLE   AND   DECLARATION   OP 

RIGHTS.  • 

PREAMBLE. 

We,  the  people  of  the  state  of  California, 
grateful  to  Almighty  God  for  our  freedom,  in 
order  to  secure  and  perpetuate  its  blessings,  do 
establish  this  constitution. 

STATE  OP  OALIFOENIA.— The  names  "The  State 
of  California''  and  "The  People  of  the  State  of  Cali- 
fornia'' describe  the  same  party,  and  a  statute  which 
requires  a  bond  to  be  given  in  one  name  is  satisfied 
by  a  bond  given  in  tjie  other.  (People  v.  Love.  19 
Cal.  676.) 

FORM    OF    GOVERNMENT.— Our    system    is    not 
a  pure    democracy,    but    a   representative    republican 
government.     (Hobart  v.  Supervisors,  17  Cal.  23.) 
Constitution — x  (1) 
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ARTICLE  I. 

DECLABATION  OF  BIGHTa 

§     1.  Inalienable  rights. 

§    2.  Political  power. 

§    3.  Relation   to   the  American  Union. 

§    4.  Religious   freedom. 

§    5.  Habeas   corpus. 

§    6.  Bight  to  bail — Bights  of  witnessea. 

§     7.  Trial  by  jury. 

§    8.  Offenses,  how  prosecuted. 

§    9.  Liberty  of  speech  and  freedom  of  the  press — 

Trials  for  libel. 

§  10.  Popular  assemblies. 

§11.  Uniformity    of   laws. 

§  12.  Military    power. 

§  13.  Personal    and   property    rights. 

§  14.  Eminent  domain. 

§  15.  Imprisonment   in  civil   cases. 

§  16.  Laws   prohibited — Bills   of   attainder,    ex   post 

facto,  etc. 

§  17.  Bights  of  foreign  residents. 

§  18.  Slavery  prohibited. 

§  19.  Searches    and    seizures,    restriction    oil 

§  20.  Treason  defined. 

§  21.  Privileges   and   immunities  of  citizens. 

§  22.  Provisions    of    constitution    construed. 

§  23.  Bights   retained    by    the    people. 

§  24.  Property  qualification  not  required. 

Section  1.  All  men  are  by  nature  free  and 
independent,  and  have  certain  inalienable 
rights,  among  which  are  those  of  enjoying  and 
defending  life  and  liberty;  acquiring,  possess- 
ing, and  protecting  property ;  and  pursuing  and 
obtaining  safety  and  happiness. 
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PBOFEBTY. — The  right  of  acquiring,  possesBing, 
and  protecting  property  is  one  of  the  primary  objects 
of  government,  is  guaranteed  by  the  constitution, 
and  cannot  be  impaired  by  the  legislature.  (Billings 
V.  HaU,  7  Cal.  1.) 

The  right  of  protecting  property  is  not  the  mere 
right  to  protect  it  by  individual  force,  but  the  right 
to  protect  it  by  the  law  of  the  land,  and  the  force 
of  the  body  politic.     (BiUings  v.  Hall,  7  Cal.  1.) 

The  right  of  property  antedates  all  constitutions. 
This  right  is  invaded  if  the  owner  is  not  at  liberty 
to  contract  with  others  respecting  the  use  to  which  he 
may  subject  his  property,  or  the  manner  in  which  he 
may  enjoy  it.  (Stimson  M.  Co.  v.  Braun,  136  Cal. 
122,   68   Pac.   481.) 

A  statute  declaring  that  all  contracts  for  the  con- 
struction of  buildings,  with  certain  exceptions,  must 
provide  for  the  payment  of  the  contract  price  in 
money,  is  in  violation  of  this  section.  (Stimson  M. 
Co.  V.  Braun,  136  Cal.  122,  6a  Pac.  481.) 

The  right  to  acquire  property  is  the  right  to  use 
the  proper  means  to  attain  the  end;  and  the  use  of 
such  means  cannot  be  prohibited  by  the  legislature, 
unless  the  peace  and  safety  of  the  state  require  it. 
(Ex  parte   Newman,   9   Cal.   502.) 

An  act  requiring  a  party  to  pay  for  improvements 
put  upon  his  land  by  a  trespasser,  against  his  will, 
is  void.     (Billings  v.  Hall,  7  Cal.   1.) 

So  an  act  altering  or  destroying  the  nature  or 
tenure  of  estates  is  void.  (Dewey  v.  Lambier,  7  Cal. 
347.) 

The  provision  of  section  1203  of  the  Code  of  Civil 
Procedure  that  a  failure  to  comply  with  the  section 
by  filing  a  good  and  sufficient  bond  with  the  building 
contract  in  an  amount  equal  to  at  least  twenty-five 
per  cent,  of  the  contract  price  shall  render  ''the 
owner  and  contractor  jointly  and  severally  liable  in 
damages  to  any  and  all  materialmen,  and  subcon- 
tractors entitled  to  liens  upon  property  affected  by 
said  contract,"  is  an  unreasonable  restraint  upon 
the  owner  of  the  property  in  the  use  thereof,  and 
is  an  unreasonable  .  restriction  upon  the  power  to 
make  contracts,  and  is,  therefore,  unconstitutional. 
(Qibbs  V.  Tally,  133  Cal.  373;  San  Francisco  L.  Co.  v. 
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Bibb,  139  Cal.  193,  73  Pae.  864;  Montague  t.  Fnrness, 
145  Cal.  205,  78  Pac.  640.) 

An  act  authorizing  the  probate  court  to  order  a 
sale  of  the  property  of  a  decedent,  when  it  is  for  the 
best  interest  of  the  estate,  is  valid.  (Estate  of  Porter, 
129  Cal.  86,  61  Pac.  659.) 

But  such  an  act  cannot  affect  estates  of  decedents 
who  died  before  the  passage  of  the  act.  (Brenham 
V.  Story,  39  Cal.  179;  Estate  of  Packer,  125  Cal.  396, 
58  Pac.  59;  Estate  of  Freud,  131  Cal.  667.; 

An  ordinance  requiring  street-car  transfers  to  be 
issued  and  delivered  within  the  street-cars  from 
which  the  transfer  is  made,  and  received  only  within 
the  car  to  which  it  is  made,  and  forbidding  any  person 
to  whom  a  transfer  is  issued  to  give  away,  transfer, 
or  sell  the  same,  is  not  in  violation  of  this  section. 
(Ex  parte  Lorenzen,   128  Cal.  431,  61  Pac.  68.) 

An  act  requiring  litigants  to  take  the  oath  of  alle- 
giance is  not  in  violation  of  this  section.  (Cohen 
V.  Wright,  22  Cal.  293.) 

An  act  making  it  unlawful  to  buy  or  sell  quail  is 
not  in  violation  of  this  section.  (Ex  parte  Kenneke, 
136  Cal.  527,  69  Pac.  261.) 

A  statute  exempting  a  municipal  corporation  from 
liability  for  damages  for  injuries  sustained  by  any 
person  on  its  graded  streets,  but  making  the  officers 
of  the  city  liable  therefor,  is  valid.  (Parsons  v.  San 
Francisco,  23  Cal.  462.) 

Business. — The  legislature  cannot  forbid  the  lawful 
pursuit  of  a  lawful  occupation  on  one  day  of  the 
week  any  more  than  it  can  forbid  it  altogether.  (Ex 
parte.  Newman,  9  Cal.  502.  But  see  Ex  parte  An- 
drews,   18    Cal.    678.) 

But  this  provision  does  not  prevent  the  legislature 
from  prohibiting  the  conducting  of  offensive  trades 
within  the  limits  of  a  city.  (Ex  parte  Shrader,  33 
Cal.   279.) 

So  an  ordinance  making  it  unlawful  for  any  per- 
son to  conduct  a  laundry  within  certain  limits  with- 
out a  certificate  from  the  health  officer  as  to  its  sani- 
tary condition,  and  a  certificate  irom  the  fire  ward- 
ens as  to  the  condition  of  the  heating  appliances,  and 
forbidding  the  operation  of  any  laundry  between  10 
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P.  M.  and  6  A.  M.,  or  on  Sunday,  is  valid.  (Ex  parte 
Moynier,  65   Cal.   33,  2  Pae.   728.) 

An  ordinance  making  it  unlawful  to  play  any  in- 
stnunent,  etc.,  in  any  saloon,  etc.,  after  midnig^ht, 
and  for  any  female  to  be  in  any  saloon,  etc.,  after 
midnight,  does  not  violate  this  provision.  (Ex  parte 
Smith    &    Keating,    38    Gal.    702.) 

A  statute  limiting  the  compensation  of  employ- 
ment agencies  is  invalid.  (Ex  parte  Dickey,  144 
Cal.  234,   77  Pac.  924.) 

.  When  a  lawful  business  is  of  a  beneficial  character, 
and  not  dangerous  to  the  public,  it  cannot  be  sub- 
jected to  police  regulation.  (Ex  parte  Dickey,  144 
CaL  234,  77  Pac.   924.) 

It  is  always  a  judicial  question  whether  any  par- 
ticular regulation  of  the  constitutional  right  of  the 
citizen  to  engage  in  an  innocent  and  useful  business 
is  a  valid  exercise  of  the  legislative  power.  (Ex 
parte  Hayden,   147   Cal.   649,  82  Pac.  315.) 

An  act  making  it  unlawful  to  issue  trading  stamps 
uid  coupons  is  unconstitutional.  (Ex  parte  Drexel, 
147  Cal.  763,  82  Pac.  429.) 

The  legislature  has  the  constitutional  right  to 
modify  the  common  law  by  taking  away  the  revocable 
nature  of  the  license  granted  by  a  ticket  to  a  place 

of  public  amusement.  (Greenberg  v.  Western  Turf 
Assn.,  148  Cal.  126.) 

Sunday  laws. — ^In  Ex  parte  Newman,  9  Cal.  502,  it 
was  held  that  an  act  making  it  unlawful  to  trans- 
act any  business  upon  the  Sabbath,  except  certain 
designated  ones,  was  in  violation  of  this  provision, 
on  the  ground  that  the  legislature  can  no  more  for- 
bid the  lawful  pursuit  of  a  lawful  occupation  on  one 
day  of  the  week  than  it  can  forbid  it  altogether. 
This  decision  was  overruled  in  Ex  parte  Andrews, 
18  Cal.  678,  and  Ex  parte  Bird,  19  Cal.  130. 

An  act  making  it  a  misdemeanor  to  keep  open  a 
barber-shop  on  Sundays  or  other  holidays  is  in  vio- 
lation of  this  section.  (Ex  parte  Jentzsch,  112  Cal. 
468,  44   Pac.   803.) 

Life,  liberty,  etc. — ^A  law  imposing  the  death  pen- 
alty upon  a  person  undergoing  a  life  sentence,  who 
with  malice  aforethought,  commits  an  assault  upon 
another   with   a    deadly   weapon,    or   by   any   means 
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likely    to    produce    bodilj    injury,    is    valid.     (In    re 
Pinley,  1  CaL  App.  198,  81  Pac.  1041.) 

Sec.  2.  All  political  power  is  inherent  in  the 
people.  Government  is  instituted  for  the  pro- 
tection, security,  and  benefit  of  the  people,  and 
they  have  the  right  to  alter  or  reform  the  same 
whenever  the  public  good  may  require  it. 

THE  PEOPLE. — The  people  are  such  as  are  born 
upon  the  soil,  and  such  foreigners  as  may  elect  to 
assume  the  obligations  of  citizens  by  naturaliauttion. 
Those  who  are  not  of  the  people  have  no  share  in 
political  power;  and,  therefore,  an  alien  is  not  eligi- 
ble to  an  office  in  this  state.  (Walther  v.  Babolt,  30 
Cal.  185.) 

Sec.  3.  The  state  of  California  is  an  insepar- 
able part  of  the  American  Union,  and  the  con- 
stitution of  the  United  States  is  the  supreme 
law  of  the  land. 

AHEBICAN  UNION.— The  United  States  constitu- 
tion is  the  supreme  law  of  the  land.  (U.  S.  Const., 
art.  6,  sec.  2;  Prigg  v.  Commonwealth,  16  Pet. 
628;  New  Jersey  v.  Wilson,  7  Cranch,  164;  Terrett 
V.  Taylor,  9  Cranch,  43;  Von  Hoffman  v.  Quincy,  4 
Wall.  535;  Taylor  v.  Taintor,  16  Wall.  366;  Ex  parte 
Bomaine,  23  Cal.  585.) 

The  object  of  the  United  States  constitution  was 
to  establish  a  government  which,  to  the  extent  of 
its  powers,  should  be  supreme  within  its  sphere  of 
action.  (Dobbins  v.  Commrs.  of  Erie  Co.,  16  Pet. 
435;  Ableman  v.  Booth,  21  How.  520;  Cohens  v.  Vir- 
ginia, 6  Wheat.  264;  United  States  v.  Rhodes,  1  Abb: 
U.  S.  44;  McCulloch  v.  Maryland,  4   Wheat.  316.) 

The  constitution  of  the  United  States  is  a  part 
of  the  organic  law  of  each  state.  (Taylor  v.  Taintor, 
16  Wall.  366;  Ex  parte  Eomaine,  23  Cal.  585.) 

This  section  does  not  have  the  effect  to  make  the 
various  provisions  of  the  constitution  of  the  United 
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states  a  part  of  our  state  constitution.     (People  v. 
Nola»,  144  Cal.  75,  77  Pac.  774.) 

Sec.  4.  The  free  exercise  and  enjoyineiit  of 
religious  profession  and  worship,  without  dis- 
crimination or  preference,  shall  be  forever 
guaranteed  in  this  state;  and  no  person  shall 
be  rendered  incompetent  to  be  a  witness  or 
juror  on  account  of  his  opinions  on  matters  of 
religious  belief;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  so  construed  as  to 
excuse  acts  of  licentiousness,  or  justify  prac- 
tices inconsistent  with  the  peace  or  safety  of 
this  state. 

SUNDAY  IiAWS. — ^In  Ex  parte  Newman,  9  Oal. 
502,  it  was  held  that  an  act  making  it  unlawful  to 
transact  any  business  upon  the  Sabbath,  except  cer- 
tain designated  ones,  was  in  violation  of  this  proyi- 
sion.  In  reaching  this  conclusion,  the  following  prin- 
ciples were  laid  down: 

Our  constitutional  theory  regards  all  religioxui,  as 
Bueh,  as  equally  entitled  to  protection  and  equally 
unentitled  to  preference.  Where  there  is  no  ground 
or  necessity  upon  which  a  principle  can  rest  but  a 
religious  one,  then  the  constitution  steps  in  and  says 
that  it  shall  not  be  enforced  by  authority  of  law. 

When  the  citizen  is  compelled  by  the  legislature 
to  do  any  affirmative  act,  or  to  refrain  from  doing 
anything,  merely  because  it  violates  a  religious  prin- 
ciple er  observance,  the  act  is  unconstitutionaL 

This  provision  does  not  mean  to  guarantee  merely 
toleration,  but  reUgious  liberty  in  its  largest  sense, 
and  a  perfect  equality,  without  distinction,  between 
religious  sects.  An  enforced  observance  of  a  day 
held  sacred  by  one  of  these  sects  is  a  discrimination 
in  favor  of  that  sect,  and  a  violation  of  the  religious 
freedom  of  the  others. 
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This  decision,  however,  has  been  overruled  by  later 
eases:  Ex  parte  Andrews,  18  Cal.  678;  Ex  parte 
Bird,  19  Gal.  130;  Ex  parte  Burke,  59  Cal.  6. 

WITKESSES. — ^This  section  means  that  a  witness 
is  competent  without  respect  to  his  religious  senti- 
ments or  convictions — the  law  leaving  his  compe- 
tency to  legal  sanctions,  or,  at  least,  to  considera- 
tions independent  of  religious  sentiments  and  convic- 
tion!.    (FuUer  v.   FuUer,   17   Cal.   605.) 

Sec.  5.  The  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended  unless  when,  in 
cases  of  rebellion  or  invasion,  the  public  safety 
may  require  its  suspension. 

HABEAS  OOBFIJS. — This  right  is  to  be  exercised 
in  a  reasonable  manner.  The  writ  should  not  issue 
to  run  out  of  the  county,  unless  for  good  cause 
shown — ^as  the  absence,  disability,  or  refusal  to  act 
of  the  local  judge — or  other  reason  showing  that  the 
object  and  reason  of  the  law  requires  its  issuance. 
Nor  should  it  issue  from  the  supreme  court  in  any 
case,  except  under  the  same  circumstances.  (Ex 
parte  Ellis,  11  Cal.  222.) 

The  writ  of  habeas  corpus  will  not  issue  when  the 
restraint  is  not  real,  but  merely  nominal  and  permis- 
sive.    (In  re  Gow,  139  Cal.  242.) 

As  to  what  courts  may  issue  writs  of  habeas  cor- 
pus, see  article  6,  sections  4,  5;  People  v.  Turner, 
1  Cal.  143;  Ex  parte  Perkins,  2  Cal.  424;  People  v. 
Booker,  51  Cal.  317;  Tyler  v.  Houghton,  25  Cal.  26. 

Sec.  6.  All  persons  shall  be  bailable  by  suffi- 
cient sureties,  unless  for  capital  offenses  when 
the  proof  is  evident  or  the  presumption  great. 
Excessive  bail  shall  not  be  required,  nor  exces- 
sive fines  imposed;  nor  shall  cruel  or  unusual 
punishments  be  inflicted.  "Witnesses  shall  not 
be  unreasonably  detained,  nor  confined  in  any 
room  where  criminals  are  actually  imprisoned. 
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BAIL. — Admission  to  bail  in  capital  cases,  where 
the  proof  is  evident  or  the  presumption  great,  may 
be  made,  under  our  constitution,  matter  of  discre- 
tion, and  may  be  forbidden  by  the  legislature.  In 
all  other  cases  the  admission  to  bail  is  a  right  of  the 
accused,  which  no  judge  or  court  can  properly  re- 
fuse.    (People  V.   Tinder,   19   Cal.   539.) 

An  act  making  admission  to  bail  matter  of  discre- 
tion in  all  cases  where  the  punishment  is  death,  un- 
less the  proof  is  evident  or  the  presumption  great, 
is  in  conflict  with  this  section.  (People  v.  Tinder,  19 
Cal.  539.) 

This  section  does  not  prevent  the  court  from  order 
ing  the  defendant  into  custody  as  soon  as  the  trial 
is  commenced.     (People  v.  Williams,  59  Cal.  674.) 

This  provision  applies  only  to  cases  in  which  the 
party  has  not  been  already  convicted.  (Ex  parte 
Voll,  41  Cal.  29.) 

A  person  arrested  for  felony  must,  in  order  to  pro- 
cure bail,  be  taken  before  the  magistrate  who  issued 
the  warrant,  or  some  other  magistrate  in  the  same 
county.     (Ex  parte  Hung  Sin,  54  Cal.  102.) 

WITNESSES. — A  person  detained  as  a  witness 
ninety  days,  and  after  several  continuances  not  sat- 
isfactorily accounted  for,  is  entitled  to  his  discharge 
under  this  section.  (Ex  parte  Dressier,  67  Cal.  257, 
7  Pac.   645.) 

PUNISHMENT. — '  *  Cruel  and  unusual  punishments ' ' 
are  punishments  of  a  barbarous  character  and  un- 
known to  the  common  law.  (State  v.  McCauley,  15 
Cal.  429.) 

A  statute  authorizing  the  leasing  out  of  convicts 
is  not  in  violation  of  this  provision.  (State  v.  Mc- 
Cauley,  15   Cal.  429.) 

A  law  making  an  offense  punishable  ''by  imprison- 
ment in  the  state  prison  not  exceeding  five  years, 
or  in  the  county  jail  not  exceeding  six  months,  or 
both,"  is  valid.  (People  v.  Perini,  94  Cal.  573,  29 
Pac.  1027.) 

Sec.  7.  The  right  of  trial  by  jury  shall  be  se- 
cured to  all,  and  remain  inviolate ;  but  in  civil 
actions  three-fourths  of  the  jury  may  render  a 
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verdict.  A  trial  by  jury  may  be  waived  in  all 
criminal  cases,  not  amounting  to  felony,  by  the 
consent  of  both  parties,  expressed  in  open 
court,  and  in  civil  actions  by  the  consent  of  the 
parties,  signified  in  such  manner  as  may  be 
prescribed  by  law.  In  civil  actions,  and  cases 
of  misdemeanor,  the  jury  may  consist  of  twelve, 
or  of  any  number  less  than  twelve  upon  which 
the  parties  may  agree  in  open  court. 

TBIAIi  BY  JUBY. — ^This  section  only  gives  a  right 
to  a  trial  by  jury  in  cases  where  the  right  existed 
at  common  law.  (Cassidy  v.  Sullivan,  64  Oal.  266, 
28  Pac.  234;  Koppikus  v.  State  Capitol  Commrs.,  16 
Cal.  248;  Woods  v.  Vamum,  85  Cal.  639,  24  Pac.  843.) 

It  cannot  be  demanded  as  of  right  in  an  equity 
case,  but  only  in  criminal  and  civS  cases  in  which 
an  issue  of  fact  is  joined.  (Koppikus  v.  State  Capi- 
tol Commrs.,  16  Cal.  248.) 

The  right  does  not  exist  in  actions  for  divorce 
(Cassidy  v.  Sullivan,  64  Cal.  266,  28  Pac.  234);  con- 
demnation proceedings  (Koppikus  y.  Stat^  Capitol 
Commrs.,  16  Cal.  248);  proceedings  for  the  removal 
of  public  officers  (Woods  v.  Varnum,  85  Cal.  639,  24 
Pac.  843);  or  in  cases  of  equity  jurisdiction.  (Pacific 
Ry.  Co.  v.  Wade,  91  Cal.  449,  27  Pac.  768.) 

A  party  is  not  entitled  to  a  jury  trial  in  an  action 
brought  to  abate  a  nuisance,  and  for  an  injunction 
to  prevent  it,  although  damages  are  also  prayed  for. 
(McCarthy  v.  Gaston  Eidge  Mill  etc.  Co.,  144  CiJ. 
542,   78  Pac.   7.) 

As  to  the  right  to  a  jury  trial  in  an  action  to 
quiet  title,  where  the  defendant  is  in  possession,  see 
Hyde  v.  Bedding,  74  Cal.  493,  16  Pac.  380;  Angus 
V.  Craven,  132  Cal.  691,  64  Pac.  1091,  and  cases  there 

cited. 

An  act  providing  for  the  removal  of  officers  for 
extortion,  and  providing  generally  that  the  practice 
governing  other  civil  actions  shall  apply  thereto,  does 
not  deprive  the  defendant  of  a  jury  triaL  (Byan  v. 
Johnson, -6    CaL   86.) 
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.  Section  1192  of  the  Penal  Code,  conferring  upon 
the  court  the  power  to  determine  the  degree  of  a 
crime  upon  a  plea  of  guilty,  is  not  unconstitutional 
as  infringing  upon  the  right  of  trial  by  jury.  (Peo- 
ple V.  Chen  Lan  Ong,   141  CaL  550.) 

The  power  of  the  court  to  grant  a  new  trial  for 
insufficiency  of  the  evidence,  or  for  excessive  dam- 
ages, does  not  violate  the  right  of  trial  by  jury. 
(Ingraham  v.  Weidler,  139  Cal.  588.) 

Petty  offenses. — ^This  provision  does  not  prohibit  the 
legislature  from  providing  for  summary  proceedings 
without  a  jury  in  cases  of  such  petty  offenses  as 
Were  enumerated  in  the  English  statutes  at  the  time 
of  the  separation  of  the  American  colonies  from  Eng- 
land, or  in  cases  where  the  offenses  are  intrinsically 
of  the  same  nature  and  degree.  (Ex  parte  Wong 
You  Ting,  106  Cal.  296,  39  Pac.  627;  In  re  Fife,  110 
Cal.  8,  42  Pac.  299.) 

But  where  the  offense  falls  within  the  legal  or 
common-law  notion  of  crime  or  misdemeanor,  and 
is  embraced  in  the  criminal  code  of  the  state,  the 
constitutional  right  of  trial  by  jury  cannot  be 
evaded.  (Taylor  v.  Reynolds,  92  Cal.  573,  28  Pac. 
688;  Ex  parte  Wong  You  Ting,  106  Cal.  296,  39  Pac. 
627.) 

A  jury,  is  not  a  necessary  constituent  part  of  a 
court  for  the  trial  of  a  misdemeanor.  (Wittman  v. 
Police  Court,  145  Cal.  474,  78  Pac.  1052.) 

Vicinage. — "By  the  common  law,  the  trial  of  all 
crimes  is  required  to  be  by  a  jury  selected  from  the 
vicinage  or  county  where  the  crime  is  alleged  to  have 
been  committed;  and  the  same  right  is  secured  by  this 
section.  Therefore,  section  1033  of  the  Penal  Code, 
allowing  a  criminal  action  to  be  removed  to  another 
county  without  the  consent  of  the  defendant,  is  uncon- 
stitutionaL  (People  v.  Powell,  87  Cal.  348,  25  Pac. 
481.) 

Jurors. — ^A  law  taking  away  the  challenge  to  a 
juror  for  implied  bias,  on  the  ground  that  the  juror 
has  formed  or  expressed  an  unqualified  opinion  as  to 
the  guilt  of  the  accused,  is  constitutional.  (People 
V.  Ah  Lee  Doon,  97  Cal.  171,  31  Pac.  933.) 

The  court  may,  in  its  discretion,  permit  a  separa- 
tioii  of  the  jurors  daring  the  impaneling  of  the  jury 
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and  the  subsequent  progress  of  the  trial.     (People  ▼. 
Chaves,  122  Cal.  134,  54  Pac.  596.) 

Waiver  of  jury  triaL — ^The  legislature  alone,  and 
not  the  eourt,  can  determine  what  shall  constitute 
a  waiver  of  a  jury  trial.     (Exline  v.  Smith,  5  Cal.  112.) 

The  right  to  a  jury  trial  is  not  waived  by  goins 
to  trial  after  it  has  been  denied,  and  the  denial  of 
it  may  be  reviewed  upon  an  appeal  from  the  judg- 
ment.    (In  re  Robinson,  106  Cal.  493,  39  Pac.  862.) 

A  plea  of  guilty  is  a  waiver  of  a  jury  trial.  (People 
V.  Lennox,  67  Cal.  113,  7  Pac.  260.)  Also  a  failure  to 
demand  it  in  a  civil  case  before  the  trial  begins. 
(Polack  V.  Gumee,  66  Cal.  266,  5  Pac.  229,  610.) 

Befusal  of,  how  reviewed. — The  denial  of  a  jury- 
trial  may  be  reviewed  upon  an  appeal  from  a  judg- 
ment (In  re  Robinson,  106  Cal.  493,  39  Pac.  862),  but 
cannot  be  reached  by  a  writ  of  habeas  corpus.  (Ex 
parte  Miller,  82  Cal.  454,  22  Pac.  1113.) 

Refusal  of  a  court  to  allow  a  jury  trial  cannot  be 
reviewed  by  certiorari.  (Wittman  v.  Police  Court, 
145  Cal.  474,  78  Pac.  1052.) 

Sec.  8.  Ofifenses  heretofore  required  to  be 
prosecuted  by  indictment  shall  be  prosecuted 
by  information,  after  examination  and  com- 
mitment by  a  magistrate,  or  by  indictment, 
with  or  without  such  examination  and  commit- 
ment, as  may  be  prescribed  by  law.  A  grand 
jury  shall  be  drawn  and  summoned  at*  least 
once  a  year  in  each  county. 

INDICTMENT    AND    INFOEMATION.— A    crime 

committed  before  the  adoption  of  the  new  constitu- 
tion may,  after  such  adoption,  be  prosecuted  by  in- 
fornlation.     (People  v.  Campbell,  59  Cal.  243.) 

As  to  the  distinction  between  an  indictment,  and 
a  presentment,  see  In  re  G-rosbois,  109  Cal.  445,  42 
Pac.  444. 

Under  this  provision  a  presentment  by  the  grand 
jury  for  a  misdemeanor  is  unauthorized.  (In  re  Gros- 
bois,  109  Cal.  445,  42  Pac.  444.) 
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This  section  does  not  prohibit  a  prosecution  by  In- 
dictment of  any  criminal  offense,  including  a  mis- 
demeanor.    (Ex  parte  McCartny,  53  Cal.  412.) 

A  defendant  cannot  be  put  upon  trial  under  an 
information  until  after  examination  and  commitment 
by  a  magistrate.  (Ex  parte  Nicholas,  91  Cal.  640, 
28  Pac.  47.) 

The  constitution  has  left  the  form  of  the  indict- 
ment to  the  legislature.     (People  v.  Kelly,  6  Cal.  210.) 

The  provision  of  this  section  for  proceeding  in 
criminal  cases  by  information  is  not  in  conflict  with 
the  constitution  of  the  United  States,  as  not  being 
**due  process  of  •law."  (Kalloch  v.  Superior  Court, 
56  Cal.  229.) 

Sec.  9.  Every  citizen  may  freely  speak, 
write,  and  publish  his  sentiments  on  all  sub- 
jects, being  responsible  for  the  abuse  of  that 
right;  and  no  law  shall  be  passed  to  restrain 
or  abridge  the  liberty  of  speech  or  of  the  press. 
In  all  criminal  prosecutions  for  libels,  the  truth 
may  be  given  in  evidence  to  the  jury;  and  if 
it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published 
with  good  motives  and  for  justifiable  ends,  the 
party  shall  be  acquitted;  and  the  jury  shall 
have  the  right  to  determine  the  law  and  the 
fact.  Indictments  found,  or  information  laid, 
for  publication  in  newspapers  shall  be  tried  in 
the  county  where  such  newspapers  have  their 
publication  office,  or  in  the  county  where  the 
party  alleged  to  be  libeled  resided  at  the  time 
of  the  alleged  publication,  unless  the  place 
of  trial  shall  be  changed  for  good  cause. 
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ZiIBEBTT  OF  THE  PBES8.— This  provision  does 
not  make  all  pnblications  in  a  newspaper  privileged. 
(Oilman  v.  McClatchy,  111  Cal.  606,  44  Pac.  241.) 

The  liberty  of  the  press  is  not  more  under  the 
protection  ox  the  constitution  than  the  liberty  of 
speech,  and  the  publishers  of  a  newspaper  can  de- 
fend an  action  for  libel  only  upon  precisely  the  same 
grounds  upon  which  any  other  individual  could  de- 
fend an  action  for  slander.  (Edwards  v.  Publishing 
Soc,  99  Cal.  431,  34  Pac.  128.) 

A  court  has  power  to  punish  as  a  contempt  a  pub- 
lication charging  a  judge  with  ''deliberate  lying 
about  the  law/'  etc.,  in  a  case  before  him.  (Ex 
parte  Barry,  85  Cal.  603,  25  Pac.  256.) 

Under  this  section  a  court  has  no  power  to  forbid 
the  representation  upon  the  theatrical  stage  of  the 
facte  of  a  criminal  case,  pending  the  trial  of  such 
eaee.  (Dailey  v.  Superior  Court,  112  Cal.  94,  44  Pac. 
4580 

It  if  proper  for  the  court  to  inform  the  jury  as  to 
the  mlM  of  evidence,  and  the  law  applicable  to  the 
case,  and  to  tell  them  that  they  should  go  contrary 
to  toe  instructions  of  the  court  only  when  they  have 
a  deep  and  confident  conviction  that  the  court  is 
wrong,  and  that  they  are  right.  (People  v.  Seeley, 
189  Cal.  118.) 

The  last  sentence  of  this  section  applies  to  the  case 
of  a  person  who  causes  a  libel  to  be  published  in  a 
newspaper,  as  well  as  to  a  publication  by  the  pub- 
lishers and  proprietors  alone.  (In  re  Kowalsky,  73 
Cal.  120,  14  Pac.  399.) 

Sec.  10.  The  people  shall  have  the  right  to 
freely  assemble  together  to  consult  for  the  com- 
mon good,  to  instruct  their  representatives,  and 
to  petition  the  legislature  for  redress  of 
grievances. 

BIGHT  TO  FBEELT  ASSEMBLE.— This  section 
does  not  prevent  the  legislature  from  forbidding  un- 
lawful assemblies.  As  to  what  are  such  assemblies, 
see  People  v.  Most,  128  N.  Y.  108,  27  N.  E.  970;  Bex  v. 
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Birt,  5  Car.  &  P.  154;  Regina  v.  Neale,  9  Car.  &  P. 
431;  Beatty  v.  GUlbanlM,  9  Q.  B.  Div.  308. 

Sec.  11.    All  laws  of  a  general  nature  shall 
haye  a  uniform  operation. 

UNIFORMITY  OF  LAWS.-— This  provision  does 
not  affect  laws  in  force  at  the  adoption  of  the  con- 
stitntion;  and,  therefore,  while  section  204  of  the 
Code  of  Civil  Procedure,  relating  to  the  impaneling 
of  grand  jurors,  might  have  been  void  under  this 
provision,  a  mere  amendment  to  that  section,  mak- 
ing it  applicable  to  the  present  judicial  system,  does 
not  make  it  unconstitutional.  (People  v.  Durrant, 
116  Cal.  179,  48  Pac.  75.) 

Oeneral  principles. — ^The  word  ''unifonn''  does  not 

mean  '  •  universal. ' '     (People  v.  Twelfth  District  Court, 

17  Cal.  547;  HeUman  v.  Shoulters,  114  Cal.  136,  44 
Pac.  915,  45  Pac.  1057;  In  re  Zhizhuzza,  147  CaL  328, 
81  Pac.  955.) 

All  that  is  necessary  to  constitute  uniformity  is 
that  the  law  shall  operate  uniformly  upon  all  per- 
sons in  the  same  category,  and  upon  rights  and  things 
in  the  same  relation.     (People  v.  Henshaw,  76  Cal.  436, 

18  Pac.  413;  People  v.  Twelfth  District  Court,  17  Cal. 
547;  Ex  parte  Halsted,  89  Cal.  471,  26  Pac.  961;  Wig- 
more  V.  Buell,  122  Cal.  144,  54  Pac.  600.) 

A  statute  is  uniform  in  its  operation  if  it  applies 
alike  to  all  persons  or  objects  within  a  class  founded 
upon  some  natural,  intrinsic,  or  constitutional  dis- 
tinction. (Vail  y.  San  Diego  Co.,  126  Cal.  35,  58 
Pac.  392;  Solano  Co.  v.  McCudden,  120  Cal.  648,  53 
Pac.  213;  Cody  v.  Murphey,  89  Cal.  522,  26  Pac. 
1081;  Kahn  v.  Sutro,  114  Cal.  316,  46  Pac.  87;  Murphy 
V.  Pacific  Bank,  119  Cal.  334,  51  Pac.  317;  Ruperich 
V.  Baehr,  142  Cal.  190.) 

The  meaning  of  this  provision  is  that  the  legisla- 
ture shall  not  grant  to  any  citizen  or  class  of  citi- 
zens privileges  or  immunities  which  upon  the  same 
term  shall  not  equally  belong  to  all  citizens.  (Ex 
parte  Smith  &  Keating,  38  Cal.  702;  Miller  v.  Kister, 
68  Cal.  142,  8  Pac.  813;  People  v.  Henshaw,  76  Cal. 
436,  18  Pao.  413;  Brooks  ▼.  Hyde»  37  CaL  366.) 
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This  provisioB  has  no  applicatioB  to  mnnicipal  ordi- 
nances.    (In  re  Zhizhuzza,  147  Cal.  328,  81  Pac.  955.) 

Special  laws. — ^It  is  only  laws  of  a  general  nature 
that  are  required  to  have  a  uniform  operation,  and 
this  section  does  not  forbid  special  lAws.  (People 
V.  Central  Pac.  E.  R.  Co.,  43  Cal.  398;  Brooks  v. 
Hyde,  37  Cal.  366;  Addison  v.  Saulnier,  19  Cal.  82; 
People  V.  Twelfth  District  Court,  17  Cal.  547.) 

Particular  acts  held  not  to  be  uniform. — In  con- 
formity with  these  principles,  the  following  statutes 
have  been  held  void  as  not  uniform  in  their  opera- 
tion: 

A  provision  of  the  County  Government  Act  that,  in 
counties  of  a  certain  designated  population,  county 
licenses  collected  in  cities  shall  be  paid  into  the 
treasuries  of  such  cities  for  street  improvements 
(San  Luis  Obispo  Co.  v.  Graves,  84  Cal.  71,  23  Pac. 
1032);  an  act  authorizing  a  named  street  railway 
company  to  operate  a  street  railway  on  designated 
streets  (Omnibus  B.  R.  Co.  v.  Baldwin,  57  Cal.  160)  ; 
a  provision  of  the  Insolvency  Act,  giving  a  right 
of  appeal  in  cases  of  contempt — a  right  not  given 
in  other  cases  of  contempt  (Ex  parte  Clancy,  90  Cal. 
553,  57  Pac.  411) ;  a  law  requiring  cities  of  two  desig- 
nated classes  to  make  an  effort  to  agree  with  the 
owners  of  land  sought  to  be  condemned,  before  in- 
stituting condemnation  proceedings  (Pasadena  v.  Stim- 
son,  91  Cal.  238,  27  Pac.  604);  a  provision  of  the 
County  Government  Act  of  1883,  that  the  boards 
of  supervisors  of  counties  of  certain  designated 
classes  may  allow  county  officers  a  deputy  whenever 
in  the  opinion  of  such  board  the  salaries  of  such  of- 
ficers are  insufficient  (Dougherty  v.  Austin,  94  Cal. 
601,  28  Pac.  834,  29  Pac.  1092);  the  provision  of 
the  Australian  ballot  law  for  the  voting  of  straight 
tickets  by  stamping  the  ticket  opposite  the  name  of 
the  political  party  to  be  printed  at  the  head  of  the 
ticket  (Eaton  v.  Brown,  96  Cal.  371,  31  Pac.  250); 
an  act  providing  that  in  cities  having  boards  of  edu- 
cation, the  city  treasurers  are  to  have  the  custody 
of  the  state  and  county  school  money  appropriated 
to  the  city  (Bruch  v.  Colombet,  104  Cal.  347,  38  Pac. 
45);  a  provision  in  the  County  Government  Act  that, 
in   counties   of   one   particular   class    only,  witnesses 
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in  criminal  cases  shall  be  paid  the  same  fees  as 
jurors,  in  the  discretion  of  the  judge  (Turner  v.  Sis- 
kiyou Co.,  109  Cal.  332,  42  Pac.  434);  a  provision 
of  the  County  Government  Act  that,  in  all  counties 
of  one  particular  class,  certain  additional  fees  shall 
be  collected  for  filing  the  inventory  in  estates  of 
deceased  persons  (Bloss  v.  Lewis,  109  Cal.  493,  41 
Pac.  1081);  the  Primary  Election  Law  of  1895,  be- 
ing confined  in  its  operation  to  counties  of  the  first 
and  second  class  (Marsh  v.  Supervisors,  111  Cal.  368, 
43  Pac.  975) ;  a  law  giving  the  district  attorney  super- 
visory control  over  fees  of  justices  of  the  peace 
and  constables  in  criminal  cases  (Dwyer  v.  Parker, 
115  Cal.  544,  47  Pac.  372);  an  act  fixing  different 
rates  of  liability  upon  stockholders  in  different  cor- 
porations (French  v.  Teschemaker,  24  Cal.  518);  the 
provision  of  the  County  Government  Act  that  no 
supplies,  etc.,  shall  be  purchased  for  the  county  from 
any  person  who  has  not  had  a  business  in  the 
county  for  a  year  prior  to  the  purchase  (Van  Harlin- 
gen  V.  Doyle,  134  Cal.  53);  the  provision  of  section 
1197  of  the  Political  Code  forbidding  the  name  of  a 
nominee  to  be  placed  upon  the  ballot  more  than  once 
(Murphy  v.  Curry,  137  Cal.  479) ;  a  statute  providing 
that  all  county  printing  must  be  let  to  persons  who 
have  been  established  in  business  in  the  county  for 
more  than  one  year  (Van  Harlingen  y.  Doyle,  134 
Cal;  53,  66  Pac.  44);  the  act  of  March  21,  1905,  re- 
garding rates  of  interest  on  chattel  mortgages,  and  fix- 
ing a  different  penalty  for  its  violation  when  com- 
mitted by  corporations  than  when  committed  by  in- 
dividuals (Ex  parte  Sohncke,  148  Cal.  262) ;  a  law 
regulating  the  rate  of  interest  on  chattel  mortgages 
on  certain  classes  of  property  (Ex  parte  Sohncke,  148 
Cal.  262). 

Particular  acts  held  valid. — On  the  other  hand, 
the  following  acts  have  been  held  not  to  be  obnox- 
ious to  the  provision  of  this  section,  and  valid: 

An  act  whose  object  it  is  to  legalize  the  assess- 
ment of  taxes  in  San  Francisco,  since  it  is  not  a 
general,  but  a  special,  law  (San  Francisco  v.  Spring 
Valley  W.  W.,  54  Cal.  571);  an  act  establishing  dif- 
ferent fee  bills  for  separate  counties,  not  being  of 
a  general  nature  (Ryan  v.  Johnson,  5  Cal.  86);  an 
act   to   remedy   the    failure   of   the  tax  collector   to 
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publish  the  names  of  the  owners,  ete.,  it  being  not  a 
general,  but  a  special,  law  (Moore  ▼.  Patch,  12  Gal. 
265);  the  provision  of  the  County  Government  Act 
of  1893,  empowering  certain  of  the  county  officers 
in  counties  of  one  class  to  appoint  a  certain  num- 
ber of  depnties,  whose  salaries  are  fixed  by  the  act 
and  made  payable  out  of  the  county  treasury,  al- 
though in  ether  counties  the  principal  must  pay  the 
salaries  of  his  deputies  (Tulare  Co.  ▼.  May,  118  Cal. 
303,  50  Pac.  427,  overruling  Welsh  t.  Bramlet,  98 
Cal.  219,  33  Pac.  60,  and  Walser  v.  Austin,  104  Cal. 
128,  37  Pac.  869);  an  act  subjecting  trespassing  ani- 
mals to  attachment  without  the  affidavit  required 
in  other  cases  of  attachment  (Wigmore  v.  Buell,  122 
Cal.  144,  54  Pac.  600);  a  law  providing  that  assessors 
in  counties  of  one  particular  class  shall  pay  all  per- 
centage for  the  collection  of  poll  taxes  into  the 
county  treasury  (Summerland  v.  Bicknell,  111  Cal. 
567,  44  Pac.  232);  an  act  providing  for  police  courts 
in  all  cities  of  a  designated  population,  and  provid- 
ing that  it  shall  go  into  effect  upon  the  expiration 
of  the  term  of  office  of  the  present  police  judges  of 
such  cities  (People  v.  Henshaw,  76  Cal.  436,  18  Pac. 
413);  an  act  providing  for  the  commitment  of  minor 
criminals  to  nonsectarian  charitable  corporations  at 
the  expense  of  the  county  (Boya'  and  Oirls'  Aid  So- 
ciety V.  Beis,  71  Cal.  627,  12  Pac.  796) ;  an  ordinance 
prohibiting  public  laundries  in  designated  parts  of 
a  city  (In  re  Hang  Kie,  69  Cal.  149,  10  Pac.  327); 
an  ordinance  making  it  unlawful  for  any  person  to 
conduct  a  laundry  within  certain  limits  without  a 
certificate  from  the  fire  wardens  as  to  the  condition 
of  the  heating  appliances,  and  forbidding  the  opera- 
tion of  any  laundry  between  10  P.  M.  and  6  A.  M.,  er 
on  Sunday  (Ex  parte  Moynier,  65  Cal.  33,  2  Pac.  728) ; 
an  act  making  it  unlawful  to  keep  open  any  place 
of  business  on  Sundays,  except  barber-shops,  bath- 
houses and  hairdressing  saloons  (Ex  parte  Burke, 
59  Cal.  6);  the  Bevenne  Act  of  1853,  since  the  leg- 
islature may  discriminate  in  the  imposition  of  taxes 
on  certain  classes  of  persons,  occupations  or  species 
of  property,  taxing  some  and  exempting  others 
(People  V.  Coleman,  4  Cal.  46);  an  act  prohibiting 
all  persons,  except  innkeepers  and  the  like,  from 
keepinsr   open    their   places   of   business   en    Sundays 
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for  the  transaction  of  basiness  (Ex  parte  Andrews, 
18  Cal.  678);  a  statute  establishing  a  limitation  upon 
actions  for  the  recovery  of  lands  in  San  Francisco 
under  the  Van  Ness  Ordinance  (Brooks  v.  Hyde, 
37  Cal.  366);  an  ordinance  making  it  unlawful  to 
play  upon  any  musical  instrument  in  any  saloon, 
etc.,  after  midnight,  and  for  any  female  to  be  in 
any  saloon,  etc.,  after  midnight  (Ex  parte  Smith  & 
Keating,  38  Gal.  702) ;  an  act  giving  to  laborers  work- 
ing upon  mines  enly  a  lien  for  their  wages  (Quale 
V.  Moon,  4  Gal.  478);  a  state  revenue  law  making  dif- 
ferent provisions  in  the  different  counties  with  regard 
to  the  enforcement  of  the  payment  of  delinquent 
taxes  (People  v.  Gentral  Pac.  B.  B.  Go.,  43  Cal.  398) ; 
the  provisions  of  section  1373  of  the  Political  Code, 
making  the  county  in  which  the  indictment  was  found 
chargeable  with  the  support  of  insane  criminalfl 
(Napa  State  Hospital  y.  Yuba  County,  138  Gal.  378); 
an  act  providing  that  in  diyor9e  suits  the  final  de- 
cree shall  not  be  entered  until  the  expiration  of  one 
year  from  the  filing  of  the  decision  (Deyoe  v.  Su- 
perior Court,  140  Cal.  476);  the  act  regulating  the 
practice  of  medicine  and  surgery  (Ex  parte  Gerino, 
143  Cal.  412) ;  the  case  of  Abeel  v.  Clark,  84  Gal.  226, 
approved  as  to  the  constitutionality  of  an  "act  to 
encourage  and  provide  for  general  vaccination  in  the 
state  of  California"  (French  v.  Davidson,  143  Gal. 
659);  an  act  making  it  unlawful  to  buy  or  sell  quail 
(Ex  parte  Kenneke,  136  Cal.  527,  69  Pac.  261); 
the  act  providing  for  the  application  of  the  salaries 
of  public  officers  to  the  payment  of  their  debts 
(Euperich  v.  Baehr,  142  Gal.  190). 

As  to  the  uniform  operation  of  the  County  Qovem- 
ment  Act,  which  goes  into  effect  at  different  times  as 
to  different  counties,  see  Freman  v.  Marshall,  137  CaL 
159.  « 

Sec.  12.  The  military  shall  be  subordinate  to 
the  civil  power.  No  standing  army  shall  be 
kept  up  by  this  state  in  time  of  peace,  and  no 
soldier  shall,  in  time  of  peace,  be  quartered  in 
any  house  without  the  consent  of  the  owner; 
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nor  in  time  of  war,  except  in  the  manner  pre- 
scribed by  law. 

Sec.  13.  In  criminal  prosecutions,  in  any 
court  whatever,  the  party  accused  shall  have 
the  right  to  a  speedy  and  public  trial ;  to  have 
the  process  of  the  court  to  compel  the  attend- 
ance of  witnesses  in  his  behalf,  and  to  appear 
and  defend,  in  person  and  with  counsel.  No 
person  shall  be  twice  put  in  jeopardy  for  the 
same  offense ;  nor  be  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself;  nor  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law.  The  legislature  shall  have 
power  to  provide  for  the  taking,  in  the  pres- 
ence of  the  party  accused  and  his  counsel,  of 
depositions  of  witnesses  in  criminal  cases,  other 
than  cases  of  homicide,  when  there  is  reason  to 
believe  that  the  witness,  from  inability  or  other 
cause,  wiU  not  attend  at  the  trial. 

SPEEDY  TKIAIi.— Section  1382  of  the  Penal  Code 
is  mandatory,  and  the  court  has  no  discretion  to 
deny  the  defendant  a  speedy  trial  as  provided  by 
that  section.  (People  v.  Morino,  85  Cal.  515,  24  Pac. 
892.) 

An  accused  person  held  in  cuslody  an  unreasonable 
length  of  time  without  trial  will  be  discharged  upon 
habeas  corpus.  (In  re  Begerow,  133  Cal.  349,  65  Pac. 
828;  People  v.  Moran,  144  Cal.  48,  77  Pac.  777.) 

When  good  cause  is  shown  for  the  delay,  a  dis- 
missal will  not  be  ordered  when  the  trial  has  been 
delayed  more  than  sixty  days.  (People  v.  Moran, 
144  Cal.  48,  77  Pac.  777.) 
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FT7BLIC  TEIAL.— The  word  "public"  is  used  in 
this  section  in  opposition  to  the  word  "secret.'' 
(People  V.  Swafford,  65  Cal.  223,  3  Pac.  809.) 

The  trial  should  be  public  in  the  ordinary,  com- 
mon-sense acceptation  of  the  term,  the  doors  should 
be  open,  the  public  admitted  with  due  regard  to  the 
size  of  the  courtroom,  the  conveniences  of  the  court, 
the  right  to  exclude  objectionable  characters  and 
youths  of  tender  years,  and  to  do  other  things  which 
may  facilitate  the  proper  conduct  of  the  trial.  (Peo- 
ple V.  Hartman,  103  Cal.  242,  37  Pac.  153.) 

An  order  excluding  from  the  courtroom  all  per- 
sons except  the  officers  of  the  court  and  the  defend- 
ant is  in  violation  of  this  provision  and  is  presumed 
to  be  prejudicial.  (People  t.  Hartman,  103  Gal.  242, 
37  Pac.  153.  But  see  People  t.  Swafford,  65  Gal. 
223,  3  Pac.  809.) 

Where  a  defendant  during  a  trial  becomes  excited 
and  indulges  in  profane  and  abusive  language,  thus 
creating  commotion  among  the  spectators  and  in- 
terrupting the  trial,  an  order  excluding  from  the 
courtroom  everyone  except  the  officers  of  the  court, 
reporters  of  the  press,  friends  of  the  defendant,  and 
persons  necessary  for  him  to  have  on  his  trial,  is 
proper.     (People  ▼.  Kerrigan,  73  Gal.  222,  14  Pac.  849.) 

The  defendant  may  waive  the  right  to  a  public 
trial.     (People  v.  Tarbox,  115  Gal.  57,  46  Pac.  896.) 

The  defendant  may  waive  his  right  to  be  con- 
fronted witb  the  witnesses.  (People  v.  Bird,  132  Gal. 
261.) 

WITNESSES. — The  legislature  has  power  to  limit 
the  compulsory  attendance  of  prisoners  confined  in  the 
state  prison  to  cases  of  necessity,  the  existence  of 
which  is  to  be  determined  by  the  court.  (Willard 
v.  Superior  Court,  82  Gal.  456,  22  Pac.  1120.) 

EIGHT  TO  APPEAB  AND  DEFEND.— This  provi- 
sion only  gives  the  defendant  the  right  to  appear 
and  defend  in  person  and  with  counsel,  and  does 
not  give  him  the  right  to  appear  by  counsel  when 
he  is  himself  absent.  Therefore,  when  a  defendant 
in  a  criminal  case  escapes  after  conviction,  and  pend- 
ing an  appeal,  the  appeal  will  not  be  heard  in  his 
absence,  but  will  be  dismissed*  (People  v.  Bedinger, 
55  CaL  290.)^ 
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To  require  a  prisoner  durisg  the  progress  of  his 
trial  to  appear  and  remain  with  chains  upon  his  limbs, 
without  evident  necessity  as  a  means  of  securing 
his  presence  for  judgment,  is  in  violation  of  this  sec- 
tion.    (People  V.  Harrington,  42  CaL  165.) 

A  view  of  the  premises  without  the  presence  of 
the  defendant  is  in  violation  of  this  section.  (People 
V.  Bush,  68  Cal.  623,  10  Pac.  169.) 

JEOPABDT. — When  a  person  is  placed  on  trial 
upon  a  valid  indictment,  before  a  competent  court 
and  jury,  he  is  in  jeopardy.  (People  v.  Gage,  48  Cal. 
323;  Ex  parte  Hart  man,  44  Cal.  32;  People  v.  Webb, 
38  Cal.  467;  Ex  parte  Fenton,  77  Cal.  183,  19  Pac. 
267;  People  v.  Smalling,  94  Cal.  112,  29  Pac.  421.) 

After  he  has  thus  been  put  in  jeopardy,  he  cannot 
be  again  tried  for  the  same  offense  unless  the  jury 
is  discharged  from  rendering  a  verdict  by  a  legal 
necessity,  or  by  his  consent;  or,  in  case  a  verdict  is 
rendered,  it  be  set  aside  at  his  instance.  (People  v. 
Webb,  38  Cal.  467;  People  v.  Smalling,  94  Cal.  112,  29 
Pac.  421.) 

This  is  true  although  the  Judgment  is  arrested  by 
the  court  (Ex  parte  Hartman,  44  Cal.  32);  or  an 
acquittal  is  obtained  by  reason  of  an  erroneous  In- 
struction (People  V.  Webb,  38  Cal.  467;  People  v. 
Eoberts,  114  Cal.  67,  45  Pac,  1016;  People  v.  Horn, 
70  Cal.  17,  11  Pac.  470) ;  or  the  action  is  dismissed  by 
the  court  on  the  ground  that  he  is,  in  the  opinion 
of  the  court,  guilty  of  a  more  serious  offense  (People 
V.  Ny  Sam  Chung,  94  Cal.  304,  29  Pac.  642). 

Where  the  court  is  prohibited  from  pronouncing 
judgment  upon  the  defendant  because  the  indictment 
is  invalid,  jeopardy  does  not  attach.  (People  v.  Ter- 
rill,  133  Cal.  120,  65  Pac.  303.) 

A  dismissal  of  a  charge  on  motion  of  the  district 
attorney  is  not  a  bar  to  another  prosecution.  (People 
V.  Kerrick,  144  Cal.  46,  77  Pac.  711.) 

When  a  defendant  is  acquitted  because  of  a  Tari- 
ance  between  the  proof  and  the  indictment,  and  the 
variance  is  such  that  a  conviction  is  legally  impos- 
sible, he  has  not  been  in  jeopardy.  (People  v.  Mc- 
Nealy,  17  Cal.  332;  People  v.  Oreileus,  79  Cal.  178, 
21  Pac.  724.) 

A  judgment  rendered  upon  a  plea  of  which  the 
court  has  no  jurisdiction  does  not  place  the  defend- 
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ant  in  jeopardy  so  far  as  that  plea  is  concerned. 
(People  V.  Woods,  84  Cal.  441,  23  Pac.  1119;  People 
V.  Hamberg,  84  Cal.  468,  24  Pac.  298.) 

Subdivision  6  of  section  1238  of  the  Penal  Code, 
allowing  the  people  to  appeal  from  an  order  of  the 
court  directing  the  jury  to  find  for  the  defendant,  is 
void,  since  the  defendant  has  been  in  jeopardy. 
(People  V.  Horn,  70  Cal.  17,  11  Pac.  470.) 

The  fact  that  the  defendant  has  been  held  to  an- 
swer by  a  justice  of  the  peace  and  discharged  does 
not  prevent  him  from  again  being  held  to  answer. 
(Ex  parte  Cahill,  52  Cal.  463.) 

If  a  demurrer  is  sustained  to  an  information,  with- 
out leave  to  amend,  it  is  a  bar  to  another  prosecu- 
tion.    (People  V.  Jordan,  63  Cal.  219.) 

Where  an  information  is  dismissed  because  it 
charges  the  commission  of  an  offense  subsequent  to 
the  date  of  its  filing,  a  plea  of  once  in  jeopardy  will 
not  prevail.  (People  v.  Larson,  68  Cal.  18,  8  Pac. 
517.) 

A  discharge  upon  preliminary  examination  does  not 
place  the  defendant  in  jeopardy.  (Ex  parte  Fen- 
ton,  77  Cal.'  183,  19  Pac.  267.) 

Discharge  of  Jury. — ^If  the  jury  is  discharged  with- 
out the  consent  of  the  defendant,  except  in  case  of 
unavoidable  accident  or  necessity,  the  defendant  can- 
not be  again  prosecuted.  (People  v.  Cage,  48  Cal. 
323.) 

Inability  of  the  jury  to  agree  after  a  reasonable 
time  for  deliberation  is  an  unavoidable  necessity. 
(People  V.  Cage,  48  Cal.  323;  People  v.  Smalling,  94 
Cal.  112,  29  Pac.  421;  People  v.  James,  97  Cal.  400, 
32   Pac.    317.) 

The  fact  of  such  necessity  cannot  be  impeached 
by  extrinsic  evidence,  and  such  discharge  may  be 
made  in  the  absence  of  the  defendant,  if  his  presence 
is  waived  by  his  counsel.  (People  v.  Smalling,  94 
Cal.  112,  29  Pac.  421.) 

Even  if  the  court  instructed  the  Jury  to  acquit, 
a  plea  of  once  in  jeopardy  will  not  prevail  if  the 
jury  is  discharged  for  failure  to  agree.  (People  v. 
James,  97  Cal.  400,  32  Pac.  317.) 

The  court  cannot  discharge  the  jury  merely  upon 
a  report  of  the  sheriff  that  the  jury  cannot  agree. 
(People  V.  Cage,  48  GaJL  323.) 
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Where  the  jury  is  discharged  for  fallurtt  to  agree, 
it  is  not  necessary  that  the  record  should  show  that 
it  satisfactorily  appeared  to  the  judge  that  there  was 
no  reasonable  probability  that  the  jury  could  agree. 
(People  V.  Greene,  100  Cal.  140,  34  Pac.  630.) 

Where  the  defendant  flees  during  the  trial  and  the 
jury  is  discharged,  a  plea  of  once  in  jeopardy  has  no 
merit.     (People  v.  Higgins,  59  Cal.  357.)  / 

Where  the  jury  is  discharged  with  the  consent  of 
the  defendant,  a  plea  of  once  in  jeopardy  will  not 
prevail.     (People  v.  Curtis,  76  Cal.  57,  17  Pac.  941.) 

The  same  is  true  if  the  jury  is  discharged  on  ac- 
count of  the  sickness  of  one  of  the  jurors.  (People 
V.  Boss,  85  Cal.  383,  24  Pac.  789.) 

But  if  a  defendant  is  indicted  for  manslanghter, 
the  court  cannot  lawfully  discharge  the  jvlty  because 
it  is  of  the  opinion  that  he  is  guilty  of  murder. 
(People  V.  Hunckeler,  48  Cal.  331.) 

Nor  can  the  jury  be  lawfully  discharged  because 
it  has  found  a  verdict  convicting  the  defendant  of 
a  crime  not  included  in  the  charge.  (People  v.  Ar- 
nett,  129  Cal.  306,  61  Pac.  930.) 

Different  offenses. — Where  the  legislature  has  for- 
bidden the  sale  of  opium,  unless  a  record  of  the  sale 
is  kept,  and  a  city  ordinance  forbids  the  sale  with- 
out a  prescription  of  a  physician,  a  prosecution  un- 
der each  of  these  provisions  is  no  violation  of  this 
provision.  (Ex  parte  Hong  Shen,  98  Cal.  681,  33  Pac. 
799.) 

A  prosecution  for  ftaudolently  procnrlng  a  note  of 
one  of  the  joint  makers  is  not  a  bar  to  a  prosecution 
for  fraudulently  procuring  the  joint  note  of  the  two 
makers.  (People  v.  Cummings,  123  Cal.  269,  55  Pac. 
898.) 

An  acquittal  upon  a  charge  of  libel  in  the  publi- 
cation of  a  charge  in  a  newspaper  is  a  bar  to  a 
prosecution  for  the  publication  of  another  charge  in. 
the  same  issue  and  against  the  same  individual,  al- 
though the  charges  are  not  the  same.  (People  v. 
Stephens,  79  Cal.  428,  21  Pac.  856.) 

A  charge  of  altering  the  brands  of  cattle  is  not  in- 
cluded in  a  charge  of  grand  larceny  of  the  same  cattle 
in  which  evidence  was  given  of  the  same  alteration  of 
brands.     (People  v.  Kerrick^  144  CaL  46,  77  Pac.  711.) 
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Lesser  offense. — ^A  conviction  of  a  lesser  offense 
than  that  charged  is  an  acquittal  of  the  higher. 
(People  V.  Apgar,  35  Cal.  389;  People  v.  Ny  Sam 
Chung,  94  Cal.  304,  29  Pac.  642;  People  v.  Gordon, 
99  Cal.  227,  33  Pac.  901.) 

Where  a  defendant  is  charged  with  assault  witb 
a  deadly  weapon,  and  is  convicted  of  battery,  and 
the  judgment  is  reversed,  a  plea  of  once  in  jeopardy 
will  not  lie,  as  assault  does  not  include  battery. 
(People  V.  Helbing,  61  Cal.  620.) 

A  defendant  tried  for  murder,  and  convicted  of 
murder  in  the  second  degree,  who  has  the  judgment 
vacated  and  a  new  trial  granted,  may  be  subsequently 
convicted  of  murder  in  the  first  degree.  (People  v. 
Keefer,  65  Cal.  232,  3  Pac.  818.) 

A  conviction  of  an  assault,  under  an  information 
charging  an  assault  with  intent  to  murder,  is  a  bar 
to  a  prosecution  for  mayhem  committed  during  the 
assault.     (People  v.  Befoor,  100  Cal.  150,  34  Pac.  642.) 

A  verdict  of  manslaughter  is  the  equivalent  of  a 
verdict  of  not  guilty  of  murder,  and  the  defendant, 
after  such  verdict,  cannot  be  again  tried  upon  the 
charge  of  murder.  (People  v.  Muhlner,  115  Cal.  303, 
47  Pac.  128.) 

A  conviction  for  petit  larceny  committed  in  con- 
nection with  a  burglary  is  not  a  bar  to  a  prosecution 
for  burglary.     (People  v.  Devlin,  143  Cal.  128.) 

New  trials  and  appeals. — Where  a  new  trial  is  or- 
dered for  insufficiency  of  the  evidence,  a  plea  of 
once  in  jeopardy  has  no  merit.  (People  v.  Hardisson, 
«1  Cal.  378.) 

Where  a  judgment  of  conviction  is  reversed  be- 
cause of  a  defectire  information,  and  the  action  is 
dismissed  and  a  new  information  filed  for  the  same 
offense,  the  defendant  cannot  plead  once  in  jeopardy. 
(People  V.  Schmidt,  64  Cal.  260,  30  Pac.  814;  People  v. 
Eppinger,  109  Cal.  294,  41  Pac.  1037;  People  v.  Clark, 
67  Cal.  99,  7  Pac.  178;  People  v.  Mooney,  132  Cal.  13.) 

The  same  is  true  where  the  judgment  is  reversed 
because  the  verdict  fails  to  find  the  degree  of  the 
crime.  (People  v.  Travers,  73  Cal.  580,  15  Pac.  293; 
People  V.  Lee  Yune  Chong,  94  Cal.  379,  29  Pac.  776.) 

Also  where  the  judgment  is  reversed  for  failure  to 
file  the  information  within  the  time    prescribed  by 
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the  statute.     (People    t.  Wickham,  119  CaL  384,  48 
Pac.  329.) 

Also  where  the  jadgment  is  reversed  for  fallors 
to  find  upon  a  plea  of  once  in  jeopardy.  (People  t. 
Tucker,  117  Cal.  229,  49  Pac.  134.) 

Where  the  defendant  has  not  asked  for  a  new  trial, 
the  supreme  court  in  reversing  the  judgment  may 
nevertheless  grant  it.  (People  v.  Travers,  77  Cal. 
176,  19  Pac.  268;  People  v.  Lee  Yune  Chong,  94  Gal. 
379,  29  Pac.  776.) 

Practice. — The  question  of  jeopardy  can  only  arise 
after  an  issue  has  been  made  of  once  in  jeopardy. 
(People  V.  Lee  Yune  Chong,  94  Cal.  379,  29  Pac.  776.) 

The  defendant  is  entitled  to  a  special  verdict  upon 
a  plea  of  oilce  in  jeopardy.  (People  v.  Tucker,  115 
Cal.  337,  47  Pac.  111.) 

Where  the  jury  on  the  first  trial  found  for  the 
people  on  the  plea  of  once  in  jeopardy,  but  failed  to 
agree  as  to  the  plea  of  not  guilty,  the  former  plea 
need  not  be  again  submitted  to  the  jury  on  a  second 
trial.     (People  v.  Smith,  121  Cal.  355,  63  Pac.  802.) 

WITNESS  AGAINST  SELF.— A  proceeding  to  re- 
move a  public  officer  for  misconduct  in  office,  no  mat- 
ter in  what  form  the  statutes  may  clothe  it,  is  in 
its  nature  a  criminal  case.  (Thurston  v.  Clark,  107 
Cal.  285,  40  Pac.  435.) 

Sections  1458  to  1461  of  the  Code  of  Civil  Proce- 
dure are  not  penal  in  their  nature.  (Levy  v.  Supe- 
rior Court,  105  Cal.  600,  38  Pac.  965.) 

Where  the  examination  of  the  defendant  is  con- 
fined entirely  to  the  instrument  which  he  is  charged 
with  forging,  he  cannot  be  cross-examined  in  refer- 
ence to  the  forgery  of  another  instrument.  (People 
▼.  Baird,  104  Cal.  462,  38  Pac.  310.) 

Where  a  defendant  testifies  that  he  drew  the  pis- 
tol merely  to  scare  the  deceased  and  had  had  no 
quarrel  with  him  on  that  day,  it  is  proper  on  cross- 
examination  to  ask  him  whether  or  not  he  had  a 
quarrel  with  the  deceased  a  few  moments  before  the 
shooting,  and  as  to  what  kind  of  a  pistol  he  had, 
and  why  he  cocked  it.  (People  v.  Brown,  76  Cal. 
573,  18  Pac.  678.) 

Where  a  defendant  in  his  cross-examination  volun- 
tarily makes  a  statement  concerning  matters  not  em* 
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braced  in  his  examination  in  chief,  he  may  be  cross- 
examined  for  the  purpose  of  making  such  statements 
more  dear.  (People  t.  Sutton,  73  GaL  243,  15  Pac. 
86.) 

The  fact  that  the  defendant  has  been  compelled  to 
testify  concerning  the  offense  is  merely  a  defense  to 
the  Indictment,  and  does  not  affect  the  jurisdiction  of 
the  court.  (Bebstock  v.  Superior  Court,  146  Gal.  308, 
80  Pac.  65.) 

It  is  sufficient,  to  bring  a  person  within  the  immu- 
nity of  this  provision,  that  there  is  a  law  creating 
the  offense  under  which  the  witness  may  be  prose- 
cuted, and  which  does  not  secure  him  against  use,  in 
a  criminal  prosecution,  of  the  evidence  that  he  may 
give;  and  in  such  case  he  cannot  be  compelled  to  an- 
swer in  any  collateral  proceeding  as  to  acts  consti- 
tuting such  offense.  (Ex  parte  Clarke,  103  Cal.  352, 
37  Pac.  230.) 

Where  the  statute  gives  the  witness  complete  im- 
munity from  prosecution  for  the  offense  with  refer- 
ence to  which  his  testimony  is  given,  he  cannot  re- 
fuse, to  answer.  (Ex  parte  Cohen,  104  Cal.  524,  38 
Pac.  364.) 

.  A  law  can  absolutely  secure  a  party  against  use 
in  a  criminal  prosecution  of  the  evidence  he  may 
give,  only  by  a  provision  that,  if  he  submits  to  the 
examination  and  answers  the  questions,  he  shall  be 
exempt  from  any  criminal  prosecntion  for  the  of- 
fense to  which  the  inquiry  relates.  (Ex  parte  Clarke, 
103  Cal.  352,  37  Pac.  230.) 

The  mere  fact  that  an  answer  might  disgrace  the 
witness  is  not  ground  for  refusal  to  answer;  and 
where  an  act  provides  that  the  testimony  shall  not 
be  used  against  him  in  any  criminal  prosecution,  he 
cannot  refuse  to  answer  under  this  provision.  (Ex 
parte  Bo  we,  7  Cal.  184.) 

It  is  for  the  court  and  not  for  the  witness  to  de- 
termine whether  or  not  the  answer  wUl  incriminate 
the  witness.     (In  re  Bogers,  129  Cal.  468,  62  Pac.  47.) 

A  defendant  in  a  criminal  prosecution,  who  has 
become  a  witness  in  his  own  behalf,  cannot  be  cross- 
examined  as  to  any  facts  or  matters  not  testified  to 
by  him  on  his  examination  in  chief.  (People  v. 
O  'Brien,  66  Cal.  602,  6  Pac.  695.) 
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I 

DUE  PROCESS  OF  LAW— Property. — ^Tbe  right  to 
practice  law  is  not  ''property"  within  the  meaning 
of  this  section.     (Cohen  v.  Wright,  22  CaL  293.) 

The  right  to  a  salary  attached  to  a  public  office 
is  not  property.  (Pennie  v.  Beis,  80  Gal.  266,  22  Pac. 
176;  Clarke  v.  Beis,  87  Cal.  543,  25  Pac.  759.) 

Title  by  prescription  is  property  which  is  protected 
by  this  provision.  (Sharp  v.  Blankenship,  59  Cal. 
288.) 

A  vested  right  in  a  pension  fund  is  property  within 
the  meaning  of  this  provision.  (Kavanagh  v.  Board 
of  Police  P.  F.  Commrs.,  134  Cal.  50,  66  Pac.  36.) 

What  l8  "due  process." — ^"Due  process  of  law" 
means  such  an  exertion  of  the  powers  of  the  govern- 
ment as  the  settled  maxims  of  law  permit  and  sanc- 
tion, and  under  such  safeguards  for  the  protection 
of  individual  rights  as  those  maxims  prescribe  for 
the  class  of  cases  to  which  the  one  in  question  be- 
longs. (Ex  parte  Ah  Fook,  49  Cal.  402;  Wulzen  v. 
Supervisors,  101  Cal.  15,  35  Pac.  353.) 

The  words  "due  process  of  law"  were  intended  to 
convey  the  same  meaning  as  the  words  "the  law  of 
the  land"  in  Magna  Charta,  and  mean  public  laws 
binding  all  the  members  of  the  community  under 
similar  circumstances,  and  not  partial  or  private  laws 
affecting  the  rights  of  individuals.  (Kalloch  v.  Su- 
perior Court,  56  Cal.  229.) 

Due  process  of  law  requires  a  trial  governed  by 
the  established  rules  of  evidence,  and  a  procedure 
suitable  and  proper  to  the  nature  of  the  case,  and 
sanctioned  by  the  established  usage  and  customs  of 
the  courts.  (San  Jose  Banch  Co.  v.  San  Jose  etc.  Co., 
126  Cal.  322,  58  Pac.  824.) 

Police  power. — ^In  the  exercise  of  the  police  power 
certain  kinds  of  property,  when  held  or  used  so  as 
to  be  injurious  to  the  general  public,  may  be  seized 
and  destroyed.  (Collins  v.  Lean,  68  CaL  284,  9  Pac. 
173.) 

An  act  defining  pure  wine,  prohibiting  the  use  of 
deleterious  substitutes,  and  forbidding  the  sale  of  im- 
pure wine,  does  not  deprive  one  of  property  without 
due  process  of  law.  (£x  parte  Kohler,  74  Gal.  38,  15 
Pac.  436.) 
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Where  an  ordinance,  fixing  the  limits  within  which 
a  disagreeahle  business  may  be  exercised,  has  in  fact 
some  relation  to  public  health  and  is  appropriate  and 
adapted  to  that  end,  it  cannot  "be  urged  that  the  or- 
dinance deprives  the  owner  of  his  property  without 
due  process  of  law.  (Ex  parte  Lacey,  108  CaL  326, 
41  Pac.  411.)      • 

Particular  statutes. — ^The  provision  of  the  constitu- 
tion allowing  prosecutions  by  information  affords  due 
process  of  law.  (Kalloch  v.  Superior  Court,  56  Cal. 
229.) 

The  jn-ovision  of  section  971  of  the  Penal  Code  as  to 
charging  an  accessary  before  the  fact  as  a  principal 
does  not  deprive  him  of  life,  liberty  or  property  with- 
out due  process  of  law.  (People  v.  Nolan,  144  Cal. 
75,  77  Pac.  774.) 

The  expulsion  of  a  member  of  the  legislature  with- 
out a  hearing  does  not  deprive  him  of  property  with- 
out due  process  of  law.  (French  v.  Senate,  146  Cal. 
604,  80  Pac.  1031.) 

The  legislature  has  power  to  provide  that  a  deed  in 
a  street  assessment  matter  shall  be  conclusive  evi- 
dence of  the  regularity  of  all  required  steps  other 
than  those  necessary  to  constitute  due  process  of  law 
or  to  comply  with  the  constitution.  (Chase  v.  Trout, 
146  Cal.  350,  79  Pac.  81.) 

The  statute  prescribing  an  Increased  punishment  for 
a  second  offense  does  not  deprive  a  defendant  of 
liberty  without  due  process  of  law.  (People  v.  Cole- 
man, 145  Cal.  609,  79  Pac.  283.) 

A  law  imposing  the  death  penalty  upon  a  person 
undergoing  a  life  sentence,  who,  with  malice  afore- 
thought, commits  an  assault  upon  another  with  a 
deadly  weapon,  or  by  any  means  likely  to  produce 
bodily  injury  is  valid.  (In  re  Finley,  1  Cal.  App.  198; 
81  Pac.  1041.) 

An  act  making  the  Issuance  of  bonds  conclusive 
evidence  of  the  validity  of  the  lien  is  void;  but  an 
act  making  the  issuance  conclusive  evidence  ef  the 
regularity  of  the  proceedings  not  essential  to  the 
jurisdiction  of  the  officers  to  create  the  lien  is  valid. 
(Bamish  v.  Hartwell,  126  Cal.  443,  58  Pac.  920.) 

This  provision  does  not  prohibit  a  summary  pro- 
ceeding by  the  state  te  collect  tazM,  without  the  in 
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teryention  of  a  court.  (Higli  v.  Shoemaker,  28  Cal. 
363.) 

The  act  of  1875,  providing  for  a  judicial  proceed- 
ing to  authorize  the  sale  of  the  homestead  upon  the 
insanity  of  either  spouse,  by  the  sane  spouse  alone, 
is  valid,  in  so  far  as  it  relates  to  a  homestead  upon 
the  community  property  acquired  subsequent  to  the 
passage  of  the  act.  (Bider  v.  Began,  114  Cal.  667, 
46  Pac.  820.) 

A  law  authorizing  the  court  to  strike  out  the  plead- 
ing of  a  defendant  for  failure  to  sign  a  deposition  or 
as  a  punishment  for  a  contempt  of  court  is  invalid. 
(Foley  V.  Foley,  120  Cal.  33,  62  Pac.  122.) 

To  enter  judgment  against  a  defendant  for  failure 
to  deposit  his  share  of  the  per  diem  of  the  reporter 
is  taking  property  without  due  process  of  law. 
(Meacham  v.  Bear  Valley  Irr.  Co.,  145  CaL  606,  79 
Pac.  281.) 

A  statute  providing  that  no  case  shall  be  roraned 
for  error,  unless  it  appears  that  a  different  result 
would  have  been  probable  if  the  error  had  not  oc- 
curred, is  void  as  depriving  parties  of  due  process 
of  law.  (San  Jose  Banch  Co.  v.  San  Jose  ete.  Co., 
126  Cal.  322,  58  Pac.  824.) 

An  act  devesting  the  title  of  the  purchaser  of  prop- 
erty from  a  mortgagor  by  a  foreclosure  suit  in  which 
the  mortgagor  alone  is  defendant  is  void.  (Skinner 
V.  Buck,  29  Cal.  253.) 

An  act  extending  the  corporate  limits  of  a  town  so 
as  to  include  lands  used  solely  for  agricultural  pur- 
poses was  upheld  in  Santa  Bosa  v.  Coulter,  58  Cal. 
537. 

Notice. — ^A  judgment  obtained  without  service  of 
summons  on,  or  voluntary  appearance  by,  the  defend- 
ant does  not  constitute  due  process  of  law.  (Baker 
v.  O'Biordan,  65  Cal.  368,  4  Pac.  232;  Belcher  v.  Cham- 
bers, 53  Cal.  635;  De  La  Montanya  v.  De  La  Mon- 
tanya,  112  Cal.  101,  44  Pac.  345.) 

A  law  authorizing  the  commitment  of  a  person  to  . 
an  insane  asylum  without  notice  is  void.     (Matter  of 
Lambert,  134  Cal.  626,  66  Pac.  851.) 

The  shortness  of  the  period  of  constructive  notice 
to  nonresident  heirs  of  the  probate  of  a  will  does  not 
deprive  them  of  due  process  of  law,  since  thoy  are 


31  .  CONSTITUTION  OV  1879.         Art.  I,  §  13 

ftllow6d  to  contest  the  will  within  a  7ear  after  pro- 
bate.    (Estate  of  Davis,  136  Cal.  590,  69  Pac.  412.) 

An  ex  parte  order  for  alimony  is  void.  (Baker  v. 
Baker,  136  Cal.  302,  68  Pac.  971.) 

The  fact  that  the  street  Dond  act  does  not  in  terms 
give  a  lienholder  an  opportunity  to  object,  does  Hot 
render  it  unconstitutional.  (German  Sav.  etc.  Soc  v. 
Bamish,  138  Gal.  120.) 

An  act  authorizing  a  personal  judgment  against 
a  defendant  concealing  himself  within  the  state,  for 
whom  the  court  has  appointed  an  attorney  with  privi- 
lege to  the  defendant  to  come  in  within  six  months, 
is  valid.     (Ware  v.  Robinson,  9  Cal.  107.) 

Sections  1206  and  1207  of  the  Penal  Code  must  be 
construed  as  requiring  that  both  debtor  and  cred- 
itor are  to  have  notice  of  claims  for  wages,  otherwise 
they  would  deprive  the  debtor  of  his  property  with- 
out due  process  of  law.  (Taylor  v.  HUl,  115  CaL 
143,  44  Pac  336,  46  Pac.  922.) 

Whether  a  notice  of  liot  more  than  ten  days  is 
▼alid,  query?  (Boorman  y.  Santa  Barbara,  65  CaL 
313,  4  Pac.  31.) 

A  general  notice  of  an  intended  improyement,  be- 
fore it*  has  been  determined  either  finally  or  condi- 
tionally what  land  will  be  affected  does  not  consti- 
tute due  process  of  law.  (Boorman  v.  Santa  Bar- 
bara, 65  Cal.  313,  4  Pac.  31.) 

An  act  authorizing  an  assessment  for  street  Im- 
proyements  without  notice  to  the  parties  to  be  as- 
sessed is  void.  (Boorman  v.  Santa  Barbara,  65  CaL 
313,  4  Pac.  31.) 

Notice  by  posting  constitutes  due  process  of  law. 
(Davies  y.  Los  Angeles,  86  CaL  37,  24  Pac.  771.) 

Section  720  of  the  Code  of  Civil  Procedure,  allow- 
ing the  judgment  creditor  to  institute  an  action  against 
an  alleged  debtor  of  the  judgment  debtor,  is  not  un- 
constitutional on  the  ground  that  no  notice  is  given 
to  the  judgment  debtor.  (High  v.  Bank  of  Commerce, 
95  Cal.  386,  30  Pac.  556.) 
'  In  matters  of  taxation  and  assessment,  the  state 

is  not  bound  to  accord  personal  service  of  process 
upon  the  citizen.  (Wulzen  v.  Supervisors,  101  CaL 
15,  35  Pac.  353.) 

An  assessment  without  giving  an  opportunity  to 
the  taxpayer  to  show  that  tiixe  assessment  is  not  pro- 
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portionate  to  the  benefits  is  unconstitutional.  (Lofrer 
Kings  River  Ree.  Dist.  No.  531  v.  Phillips,  108  CaL 
306,  39  Pac.  630,  41  Pae.  335.) 

In  a  proceeding  for  the  sale  of  the  homestead  of  an 
insane  person,  publication  for  three  weeks  in  a  ne'WB- 
paper,  and  personal  service  upon  the  nearest  male 
relative  of  the  insane  spouse  to  be  found  in  the  state, 
or,  if  none,  then  upon  the  public  administrator,  whose 
dut7  it  is  to  appear  for  such  insane  spouse,  consti- 
tutes due  process  of  law.  (Rider  v.  Began,  114  Cal. 
667,  46  Pac.  820.) 

Heirs  and  devisees  are  not  deprived  of  their  prop- 
erty without  due  process  of  law  by  an  order  setting 
aside  a  homestead  in  probate  without  notice  to  them. 
(Otto  V.  Long,  144  Cal.  144,  77  Pac.  885.) 

A  statute  allowing  an  execution  to  issue  against 
the  "joint  .property"  of  persons  sued,  when  only  one 
of  the  defendants  has  been  served,  is  unconstitutional. 
(Tay  V.  Hawley,  39  Cal.  93.) 

An  act  allowing  a  peace  of&cer  to  seize  all  nets, 
etc.,  used  in  catching  fish  in  violation  of  the  game 
laws,  and  to  destroy  them  without  notice,  or  to  sell 
them  upon  notice  posted  anywhere  in  the  county  for 
five  days,  is  in  violation  of  this  provision.  (Hey  Sing 
leek  V.  Anderson,  57  Cal.  251.) 

To  take  property  from  the  possession  of  a  person 
without  a  hearing,  and  compel  him  to  prove  title 
to  regain  it,  is  taking  property  without  due  process 
of  law.  (Havemeyer  v.  Superior  Court,  84  Cal.  327, 
24  Pac.  121.) 

A  forfeiture  of  the  charter  and  property  of  a  sub- 
ordinate grove  by  the  grand  grove,  without  suffi- 
cient charges  to  show  jurisdiction  over  the  subject 
matter,  and  without  sufficient  notice,  is  in  violation 
of  this  provision.  (Grand  Grove  etc.  v.  Garibaldi 
Grove,  130  Cal.  116,  62  Pac.  486.) 

An  order  of  the  probate  court  made  without  no- 
tice, compelling  an  attorney  of  an  executrix  to  repay 
a  fee  paid  to  him  by  her,  is  in  violation  of  this  pro- 
vision.    (Tomsky  v.  Superior  Court,  131  Cal.  620.) 

Due  process  of  law  does  not  require  that  the  defend- 
ant should  have  notice  of  a  motion  for  the  issuance 
of  execution.  (Harrier  v.  Bassford,  145  Cal.  529,  78 
Pac.  1038.) 
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Liens. — ^The  mechanics'  Hen  law  of  1868  is  not  un- 
constitutional on  the  ground  that  it  attempts  to  ap- 
point agents  for  private  persons;  nor  that  it  confis- 
cates property;  nor  as  to  the  notice  required  of 
owners  as  to  responsibility  for  improvements;  nor  that 
it  attempts  to  take  away  vested  rights,  or  to  clotb<» 
private  persons  with  power  to  devest  citizens  of  their 
property.     (Hicks  v.  Murray,  43  Cal.  515.) 

Giving  a  laborer  a  lien  upon  a  threshing  machine 
in  the  lawful  possession  of  a  person  holding  under  the 
owner  does  not  deprive  the  latter  of  property  with- 
out due  process  of  law.  (Lambert  v.  Davis,  116  Cal. 
292,  48  Pac.  123.) 

An  act  authorizing  the  creation  of  a  lien  upon  land 
by  virtue  of  a  contract  for  the  improvement  of  the 
street  adjacent  thereto,  entered  into  with  one  who 
is  only  the  reputed  owner  of  the  land,  is  void.  (Santa 
Cruz  Eock  etc.  Co.  v.  Lyons,  117  Cal.  212,  48  Pac. 
1097.) 

Oturatlve  acts. — The  legislature  has  power  to  pass 
curative  acts  by  which  the  various  acts  and  pro- 
ceedings of  the  officers  and  boards  charged  with  the 
levying  and  assessing  of  taxes  are  rendered  valid, 
notwithstanding  that  errors  and  irregularities  have 
intervened.  But  where  the  officer  or  tribunal  has  no 
jurisdiction,  the  act  is  void,  and  cannot  be  cured. 
(People  V.  Goldtree,  44  Cal.  323.) 

An  act  to  validate  a  judgment  of  a  court  void  for 
want  of  jurisdiction  is  void.  (Pry or  v.  Downey,  50 
Cal.  388.) 

An  act  attempting  to  validate  a  void  assessment 
is  in  violation  of  this  provision.  (Brady  v.  King,  53 
Cal.  44;  People  v.  Lynch,  51  Cal.  15;  Peojile  v.  Gold- 
tree,  44  Cal.  323;  Sehumaker  v.  Toberraan,  56  Cal. 
508;  Taylor  v.  Palmer,  31  Cal.  240;  People  v.  Mc- 
Cune,  57  Cal.  153.) 

An  act  attempting  to  legalize  a  sale  of  property 
for  a  void  tax  is  unconstitutional.  (Harper  v.  Kowe, 
53  Cal.  233;  Wills  v.  Austin,  53  Cal.  152;  Houghton 
V.  Austin,  47  Cal.  646.) 

Assessments. — The    so-called    '^front-foot"    method 

of  assessment  for  street  improvements  has  been  many 

times  upheld  in  this  state.     (Hadley  v.  Dague,  130  Cal. 

207,  62  Pac.  500;  Cohen  v.  Alameda,  124  CaL  504,  57 
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Pac.  377;  Chambera  v.  Satterlee,  40  Cal.  497;  Emery 
V.  San  Francisco  etc.  Co.,  28  Cal.  345;  Lmery  v.  Brad- 
ford, 29  (Jal.  75;  Taylor  v.  Palmer,  31  Cal.  240;  Whit- 
ing V.  Quackenbush,  54  Cal.  306;  Whiting  v.  Townsend, 
57  Cal.  515;  Lent  v.  Tillson,  72  Cal.  404,  14  Pac.  71; 
Jennings  v.  Le  Breton,  80  Cal.  8,  21  rac.  1127;  San 
Francisco  etc.  Co.  v.  Bates,  134  Cal.  39;  Banaz 
V.  Smith,  133  Cal.  102;  San  Francisco  Pav.  Co.  ▼. 
Bates,  134  Cal.  39,  66  Pac.  2;  Chapman  v.  Ames,  135  Cal. 
246,  67  Pac.  1125;  Belser  v.  Allman,  134  Cal.  399, 
66  Pac.  492;  Reid  v.  Clay,  134  Cal.  207,  66  Pac.  262; 
Alameda  v.  Cohen,  133  Cal.  5,  65  Pac.  127;  German 
Sav.  etc.  See.  v.  Bamish,  138  Cal.  120.) 

Considerable  doubt  was  cast  upon  the  correctness 
of  these  decisions  by  the  decision  of  the  United  States 
supreme  court  in  Norwood  v.  Baker,  172  U.  S.  269, 
19  Sup.  Ct.  Rep.  187,  but  the  doctrine  of  these  cases 
has  been  since  sustained  by  the  decision  of  that  court 
in  Tonawanda  v.  Lyon,  181  U.  S.  389,  21  Sup.  Ct.  Bep. 
609. 

An  act  authorizing  the  street  superintendent  to  as- 
sess benefit^,  without  prescribing  the  precise  mode 
of  assessment,  is  valid.  (Harney  v.  Benson,  113  Cal. 
314,  45  Pac.  687;  Greenwood  v.  Morrison,  128  Cal. 
350,  60  Pac.  971.) 

An  assessment  is  not  invalid  because  the  owner 
of  the  land  is  not  given  an  opportunity  to  be  heard 
before  the  assessment  is  made,  if  he  is  given  that 
opportunity  in  an  action  to  enforce  the  assessment. 
(Reclamation  Dist.  No.  108  v.  Evans,  61  Cal.  104.) 

An  act  permitting  the  owners  of  one-half  of  the 
land  of  a  district  to  form  an  assessment  district, 
without  making  any  provision  for  a  determination 
as  to  whether  the  other  owners  will  be  benefited  by 
the  improvement,  is  unconstitutional.  (Moulton  v. 
Parks,  64  Cal.  166,  30  Pac.  613;  Brandenstein  v.  Hoke, 
101  Cal.  131,  35  Pac.  562;  People  v.  Reclamation  Dist. 
No.  551,  117  Cal.  114,  48  Pac.  1016.) 

The  mode  of  assessment  is  a  matter  for  the  leg- 
islature, and  the  courts  will  not  interfere  on  the 
ground  of  an  improper  apportionment  or  inequality 
of  burden  or  benefit,  unless  there  is  a  palpable  vio- 
lation of  private  rights.  (Reclamation  uiat.  v.  Ha- 
gar,  66  CaL  54,  4  Pac.  945.) 
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It  is  sufficient  if  the  parties  interested  are  given 
an  opportunity  to  be  heard  before  the  lien  becomes 
final  upon  their  property,  and  they  are  not  entitled 
to  be  heard  upon  the  question  whether  or  not  the 
improvement  should  be  made.  (Lent  v.  Tillson,  72 
Cal.  404,  14  Pac.  71;  Board  of  Directors  v.  Tregea, 
88  Cal.  334,  26  Pac.  237.) 

Where  the  limits  of  an  assessment  district  are  de- 
fined in  the  statute,  notice  need  not  be  addressed  to 
the  persons  affected  by  name.  (Lent  v.  Tillson,  72 
Cal.  404,  14  Pac.  71.) 

An  act  for  the  protection  of  swamp  lands,  which 
provides  for  making  assessments  therefor  a  charge 
upon  the  lands  benefited,  and  for  a  sale  of  such 
lands  for  such  assessments,  without  any  opportunity 
for  a  hearing  of  the  land  owner  in  regard  to  the  as- 
sessment, and  without  any  suit  or  opportunity  of 
defense,  is  invalid.  (Hutson  v.  Protection  Dist.,  79 
Cal.  90,  16  Pac.  549,  21  Pac.  435.) 

The  property  of  a  land  owner  within  an  irrigation 
district  is  not  taken  from  him  without  due  process 
of  law,  if  he  is  allowed  a  hearing  at  any  time  before 
the  lien  of  an  assessment  for  taxes  levied  thereon 
becomes  final.  (In  re  Madera  Irr.  Dist.,  92  Cal.  296, 
28  Pac.  272.) 

When  the  legal  title  of  the  property  of  irrigation 
districts  is  vested  in  the  district  only  in  trust  for  the 
land  owners,  the  rights  of  such  land  owners  are  private 
property  which  cannot  be  taken  without  due  process 
of  law.  (Merchants'  Bank  v.  Escondido  Irr.  Dist.,  144 
Cal.  329,  77  Pac.  937.) 

The  "Wright  act"  providing  for  irrigation  dis- 
tricts is  constitutional.  (In  re  Central  Irr.  Dist.,  117 
Cal.  382,  49  Pac.  354,  and  cases  there  cited.) 

DEPOSITIONS. — This  section  does  not  prevent  the 
legislature  from  providing  that  depositions  taken  on 
the  preliminary  examination  may  be  used  on  the 
'  trial.     (People  v.  Oiler,  66  Cal.  101,  4  Pac.  1066.) 

As  to  the  power  of  the  legislature  to  authorize  the 
conditional  examination  of  witnesses,  see  Willard  y. 
Superior  Court,  82  Cal.  456,  22  Pac.  1120. 

The  provision  of  the  Penal  Code  allowing  deposi- 
tions taken  at  the  preliminary  examination  of  a  de- 
fendant charged  with  morder  to  be  read  in  evidence 
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for  the  prosecution  upon  the  trial  is  not  in  conflict 
with  this  section.  (People  v.  Sierp,  116  Cal.  249,  48 
Pac.  88;  People  v.  Cady,  117  Cal.  10,  48  Pac.  908.) 

Sec.  14.  Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  com- 
pensation having  been  first  made  to,  or  paid 
into  court,  for  the  owner,  and  no  right  of  way 
shall  be  appropriated  to  the  use  of  any  corpora- 
tion other  than  municipal  until  full  compensa- 
tion therefor  be  first  made  in  money  or  ascer- 
tained and  paid  into  court  for  the  owner,  ir- 
respective of  any  benefit  from  any  improve- 
ment proposed  by  such  corporation,  which  com- 
pensation shall  be  ascertained  by  a  jury,  unless 
a  jury  be  waived,  as  in  other  civil  cases  in  a 
court  of  record,  as  shall  be  prescribed  by  law. 

PRIVATE  PROPERTY  FOR  PUBLIC  USB.— A 

municipal  corporation  has  no  power  to  take  a  lot 
to  which  it  has  no  title,  which  is  in  the  actual  pos- 
session of  another,  who  claims  to  be  the  owner,  al- 
though he  in  fact  is  not,  and  appropriate  it  to  the 
use  of  the  public,  without  paying  compensation. 
(Gunter  v.  Geary,  1  Cal.  462.) 

The  property  of  a  citizen  cannot  be  taken  from 
him  for  public  use,  unless  ample  means  of  remunera- 
tion are  provided.  (McCann  v.  Sierra  County,  7  Cal. 
121.) 

A  municipal  corporation  cannot  take  private  prop- 
erty for  publie  use,  without  making  compensation  in 
advance  or  providing  a  fund  out  of  which  compensa- 
tion shall  be  made  as  soon  as  the  amount  to  be  paid 
ean  be  determined.     (Colton  v.  Rossi,  9  Cal.  595.) 

The  legislature  has  no  power  to  take  the  property 
of  one  person  and  give  it  to  another;  nor  can  it  be 
taken  for  publie  use,  unless  compensation  to  the  owner 
precede  or  accompany  the  taking.  (Gillan  v.  Hutchin- 
flcm,  16  CaL  153.) 
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An  act  directing  the  governor  to  take  possession 
of  the  state  prison  in  the  possession  of  a  lessee,  with- 
out  making  any  provision  for  compensation,  is  void. 
(McCauley  v.  Weller,  12  Cal.  500.) 

The  act  of  1863,  providing  for  the  widening  of  streots 
in  San  Francisco  by  agreement  with  the  owners,  does 
not  deprive  the  owners  of  any  right  or  privilege  guar- 
anteed by  this  section.  (San  l^ancisco  v.  Kiernan, 
98  Cal.  614,  33  Pac.  720.) 

Property. — The  right  of  a  riparian  owner  cannot 
be  taken  away,  except  for  public  use  on  due  com- 
pensation. (Lux  V.  Haggin,  69  Gal.  255,  372,  10  Pac. 
674.) 

This  section  does  not  apply  to  any  mere  diminu- 
tion in  value  of  abutting  lands  by  the  closing  of  a 
street  in  whole  or  in  part,  nor  to  any  mere  inconve- 
nience to  abutting  owners  thereby  occasioned,  if  ac- 
cess to  their  land  is  not  prevented.  (Brown  V.  Su- 
pervisors, 124  Cal.  275,  57  Pac.  82.) 

Although  the  supervisors  have  authority  to  close  a 
public  street,  the  owner  of  adjoining  property  has 
an  easement  therein,  of  which  he  cannot  be  deprived 
without  compensation.  (Bigelow  v.  Ballerino,  111  Cal. 
559,  44  Pac.  307.) 

The  right  of  the  owner  of  a  city  lot  to  the  use  of 
the  street  adjacent  thereto  is  property,  and  any  act 
by  which  this  right  is  impaired  is  to  that  extent  a 
damage.  (Eachus  v.  Los  Angeles  etc.  By.  Co.,  103  Cal. 
614,  37  Pac.  750.) 

The  right  of  the  owner  of  land  abutting  on  a  city 
street  to  access  over  it  to  and  from  his  premises  is 
a  right  of  property  of  which  he  cannot  be  deprived 
without  compensation.  (Coats  v.  Atchison  etc.  By.  Co., 
1  Cal.  App.  441,  82  Pac.  640.) 

No  compensation  need  be  made  for  the  yacation 
of  a  public  street  which  has  not  been  dedicated  by 
the  owners  of  the  land.  (Levee  Dist.  No.  9  v.  Far- 
mer, 101  Cal.  178,  35  Pac.  569.) 

Money  is  not  that  species  of  property  which  the 
sovereign  authority  can  authorize  to  be  taken  in 
the  exercise  of  the  right  of  eminent  domain.  (Bur- 
nett V.  Sacramento,  12  Cal.  76;  Emery  v.  San  Fran- 
cisco, 28  Cal.  345.) 
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The  leasehold  interest  In  convicts  leased  by  the  state 
is  as  much  property  as  are  lands  held  in  fee.  (Mc- 
Cauley  v.  Brooks,  16  Cal.  11.) 

A  franchise  for  a  street  railroad  is  property  ca- 
pable of  being  benefited  by  the  widening  of  the 
street.  (Appeal  of  North  Beach  etc.  B.  B.  Co.,  32 
Cal.  499.) 

The  legislature  may  grant  the  right  to  construct 
a  railroad  upon  a  public  street  without  providing  for 
compensation  for  the  damage  done  to  the  owners  of 
the  adjacent  property,  provided  the  owners  of  the 
property  are  not  the  owners  usque  ad  filum  viae. 
(Carson  v.  Central  Pac.  B.  B.  Co.,  35  Cal.  325.) 

A  person  who  owns  lots  fronting  on  a  street  dedi- 
cated by  himself  to  the  public  use  is  entitled  to  dam- 
ages, if  a  railroad  company  lays  its  track  along  the 
street,  and  thereby  obstructs  it  for  the  use  of  teams 
and  vehicles,  and  if  the  value  of  the  lot  is  diminished 
thereby.  (Southern  Pac.  B.  B.  Co.  v.  Beed,  41  Cal. 
256.) 

An  act  providing  that  a  tax  collector  shall  receive 
the  fees  allowed  by  law,  and  pay  a  part  of  such 
fees  into  the  treasury  for  the  benefit  of  the  county, 
does  not  take  private  property  for  public  use.  (Beam 
V.  Siskiyou  County,  36  Cal.  620.) 

•  Public  use. — The  formation  of  irrigation  district 
for  the  purpose  of  reclaiming  arid  land  is  a  public  pur- 
pose for  which  private  property  may  be  taken.  (Thur- 
lock  Irr.  Dist.  v.  Williams,  76  Cal.  360,  18  Pac.  379; 
Central  Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  21  Pac. 
825;  Crall  v.  Poso  Irr.  Dist.,  87  Cal.  140,  26  Pac.  797.) 

The  legislature  is  the  sole  judge  of  the  public  ne- 
cessity or  advantage  of  a  proposed  improvement  as 
a  public  use.     (Gilmer  v.  Lime  Point,   18  Cal.   229.) 

The  words  ** public  use''  mean  a  use  which  con- 
cerns the  whole  community,  as  distinguished  from  a 
particular  individual  or  a  particular  number  of  in- 
dividuals. But  it  is  not  necessary  that  each  and 
every  individual  member  of  society  should  have  the 
same  degree  of  interest  in  this  use,  or  be  personally 
or  directly  affected  by  it,  in  order  to  make  it  public. 
(Gilmer  v.  Lime  Point,  18  Cal.  229.) 

To  condemn  land  within  the  state  for  a  United 
States  fort  or  other  military  or  naval  purpose  is  to 
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eondemn  land  for  a  public  use.     (Gilmer  v.  Lime  Point, 
18  Cal.  229.) 

The  only  test  of  the  admissibility  of  the  power  of 
the  state  to  condemn  land  for  ''public  use"  is  that 
the  particular  object  for  which  the  land  is  condemned 
tends  to  promote  the  general  interest,  in  its  relation 
to  any  legitimate  object  of  government.  (Gilmer  v. 
Lime  Point,  18  Cal.  229.) 

The  ''public  use"  is  left  in  large  measure  to  legis- 
lative determination;  and  the  legislative  resolve,  by 
which  a  tax  is  imposed  or  private  property  taken, 
is  such  legislative  determination.  (Stockton  etc.  B. 
B.  Co.  V.  Stockton,  41  CaL  147;  Contra  Costa  etc. 
Co.  V.  Moss,  23  Cal.  323.) 

But  the  legislative  determination  that  a  certain 
business  is  a  public  use  is  not  conclusive  of  its  char- 
actei^  (Consolidated  Channel  Co.  v.  Central  Pac.  B. 
B.  Co.,  51  Cal.  269.) 

A  railroad  for  the  transportation  of  passengers  and 
freight  is  a  public  use.  (San  Francisco  etc.  B.  B. 
Co.  V.  Caldwell,  31  Cal.  367;  Contra  Costa  etc.  Co. 
V.  Moss,  23  Cal.  323;  Stockton  etc.  B.  B.  Co.  v.  Stock- 
ton, 41  Cal.  147;  Napa  Valley  B.  B.  Co.  v.  Napa,  30 
Cal.  435.) 

The  taking  of  land  by  a  drainage  district  for  its 
ditch  is  a  public  use.  (Laguna  Drainage  District  v. 
Charles  Main  Co.,  144  Cal.  209,  77  Pac.  933.) 

Private  use. — ^The  legislature  cannot  take  private 
property  for  a  private  use,  and  it  must  declare  the 
purpose  to  be  one  of  public  necessity  or  convenience. 
(Nickey  v.  Stearns  Banchos  Co.,  126  Cal.  150,  58  Pac. 
459;  Consolidated  Channel  Co.  v.  Central  Pac.  B.  B. 
Co.,  51  Cal.  269;  Brenham  v.  Story,  39  Cal.  179;  Sher- 
man V.  Buick,  32  Cal.  241.) 

Thus  an  act  permitting  a  person  to  build  a  flume 
on  the  land  of  another  to  carry  off  the  tailings  from 
his  mine  is  void.  (Consolidated  Channel  Co.  v.  Cen- 
tral Pac.  B.  B.  Co.,  51  Cal.  269.) 

Also  an  act  giving  a  right  to  miners  to  enter  upon 
private  property,  where  no  such  right  existed  an- 
terior to  its  passage.  (Gillan  v.  Hutchinson,  16  Cal. 
153.) 

Also  an  act  authorizing  an  administrator  to  sell 
real  property  belonging  to  the  estate  of  his  decedent, 
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who  died  before  the  passage  of  the  act,  except  in 
satisfaction  of  the  liens  of  creditors,  tor  the  support 
of  the  family,  or  to  pay  the  expenses  of  administra- 
tion.    (Brenham  v.  Story,  39  Cal.  179.) 

The  legislature  has  power  to  open  so-called  '^  pri- 
vate roads/'  from  main  roads  to  the  residences  or 
farms  of  individuals.  The  fact  that  they  are  called 
*' private"  is  immaterial,  since  all  roads  are  public. 
(Sherman  v.  Buick,'  32  Cal.  241;  County  of  Madera  v. 
Raymond  G.  Co.,  139  Cal.  128.) 

Damaged. — ^The  provision  of  this  section  against 
property  being  damaged  for  public  use  is  not  found 
in  the  constitution  of  1849.  As  to  the  meaning  of 
the  word  '* damaged''  as  used  in  this  section,  see 
Beardon  v.  San  Francisco,  66  Cal.  492,  501-506,  6  Pac. 
317. 

A  mere  infringement  of  the  owner 's  personal  l»lea8- 
ura  or  enjoyment,  or  merely  rendering  the  property 
less  desirable  for  certain  purposes,  or  even  causing 
personal  annoyance  and  discomfort,  does  not  con- 
stitute a  damage  within  the  meaning  of  this  section. 
(Eachus  v.  Los  Angeles  etc.  By.  Co.,  103  Cal.  614, 
37  Pac.  750.) 

Digging  and  maintaining  ditches  and  drains  across 
private  lands  is  a  taking  of  property.  (Nickey  v. 
Stearns  Banchos  Co.,   126  Cal.   150,  58  Pac.  459.) 

Where  the  damage  is  not  the  natural,  certain,  and 
immediate  consequences  of  an  improvement,  conipen- 
sation  need  not  be  made  in  advance.  (De  Baker  ▼. 
Bailway  Co.,   106  Cal.  257,  39  Pac.  610.) 

Streets. — ^A  city  is  liable  for  damages  caused  the 
owner  of  an  abutting  lot  by  .excavating  the  street  in 
front  thereof,  in  pursuance  of  a  contract  lei:  by 
the  city  for  that  purpose.  (Eachus  v.  Los  Angoles, 
130  Cal.  492,  62  Pac.  829;  Beardon  v.  San  Francisco, 
66   Cal.  492,  6  Pac.   317.) 

Damages  caused  by  the  raising  of  a  street  to  the 
official  grade  cannot  be  pleaded  as  a  defense  to  an 
action  brought  to  foreclose  the  lien  for  improving 
the  street.  (Hornung  v.  McCarthy,  126  Cal.  17,  58 
Pac.    303.) 

An  owner  of  land  abutting  upon  a  street  is  en- 
titled to  compensation  for  any  injury  to  his  property, 
which  he  sustains  over  and  above   that  sustained  in 
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common  with  other  abutting  owners,  resulting  from 
a  change  in  the  grade  of  the  street.  (Eachus  v.  Los 
Angeles  By.  Co.,  103  Cal.  614,  37  Pac.  750;  Jennings 
V.  Le  Roy,  63   Cal.  397.) 

But  a  city  is  not  responsible  for  the  unauthorized 
act  of  its  officers  in  raising  the  grade  of  a  street 
and  thus  damaging  adjoining  property.  (Sievers  v. 
San   Francisco,    115   Cai.   648,   47   Pac.   687.) 

To  change  the  channel  of  a  natural  waterconrse 
so  as  to  increase  the  flow  of  water  in  another  water- 
course, to  the  injury  of  adjoining  lands,  is  a  viola- 
tion of  this  section.  (Rudel  v.  Los  Angeles,  118  Cal. 
281,  50  Pac.  400;  Conniff  v.  San  Francisco,  67  Cal. 
45,  7  Pac.  41;  Tyler  v.  Tehama  Co.,  109  Cal.  618,  42 
Pac.  240.  But  see  Green  v.  Swift,  47  Jal.  536;  Lar- 
rabee    v.    Cloverdale,    131    Cal.    96.) 

A  municipal  corporation  is  liable  for  damages 
caused  by  the  construction  of  sewers,  etc.,  in  such 
a  manner  that  the  surface  water  of  a  large  terri- 
tory, which  did  not  naturally  flow  in  that  direction, 
is  gathered  into  a  body  and  precipitated  upon  pri- 
vate property.  (Stanford  v.  San  Francisco,  111  Cal. 
198,  43   Pac.  605.) 

But  a  municipal  corporation  is  not  liable  for  dam- 
ages caused  by  the  prevention  of  the  flow  of  sur- 
face water  from  the  lot  of  a  private  owner,  by  rea- 
son of  the  raising  of  a  street  to  the  grade  established 
by  law,  where  such  surface  water  does  not  run  in 
a  natural  channel  across  the  lot.  (Corcoran  v.  Benicia, 
96  Cal,  1,  30  Pac.  798;  Lampe  v.  San  Francisco,  124 
Cal.  546,  57  Pac.  461.) 

A  statute  exempting  a  municipal  corporation  from 
liability  for  damages  for  injuries  sustained  by  any 
person  on  its  graded  streets,  but  making  the  officers 
of  the  city  liable  therefor,  is  valid.  (Parson^  v.  San 
Francisco,   23   Cal.   462.) 

A  contractor  of  the  city  is  not  liable  under  this 
provision  for  damage  to  private  property  caused  by 
a  public  improvement.  (De  Baker  v.  Railway  Co., 
106   Cal.   257,  39  Pac.   610.) 

Procedure. — Section  1254  of  the  Code  of  Civil  Pro- 
cedure, providing  that  the  plaintiff  in  an  action  of 
eminent  domain  may  enter  into  possession  without 
first  making  compensation,  is  in  violation  of  this  sec- 
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tion.  (Steinhart  v.  Superior  Court,  137  Cal.  575; 
Beveridge  v.  Lewis,  137  Cal.  619.  But  see  Spring 
Valley  W.  W.  v.  Drinkhouse,  95  Cal.  220,  30  Pac.  218.) 

A  statute  allowing  the  plaintiif  to  take  possession 
npon  the  filing  of  a  bond  is  void.  (Viiuac  ▼.  Stock- 
ton etc.  E.  B.  Co.,  53  Cal.  208;  San  Mateo  W.  W.  v. 
Sharpstein,  50  Cal.  284;  Sanborn  v.  Belden,  61  Cal. 
266.  But  see  Fox.  v.  Western  etc.  B.  B.  Co.,  31  Cal. 
538.) 

This  provision  contemplates  and  proviles  for  a 
proceeding  in  court  in  all  cases  where  private  prop- 
erty is  taken  for  a  public  use,  and  prohibits  any 
other  proceeding  to  that  end;  and  the  owner  is  en- 
titled to  a  jury  trial  for  the  purpose  of  ascertain- 
ing the  damages.  (Weber  v.  Santa  Clara  Co.,  59 
Cal.  265;  Trahern  v.  San  Joaquin  Co.,  59  Cal.  320.) 

The  means  of  compensation  must  be  provided  be- 
fore the  property  is  taken.  (McCauley  v.  Weller,  12 
Cal.   500.) 

If  failure  be  made  in  paying  or  providing  such 
compensation,  the  party  may  retake  possession  of  the 
property.     (Colton  v.  Bossi,  9  Cal.  595.) 

The  state  may  select  its  own  agents  and  agencies 
in  exercising  the  power  of  eminent  domain,  and  may 
select  foreign  corporations  or  governments.  (Gilmer 
v.   Lime  Point,   18   Cal.   229.) 

The  provision  for  just  compensation  only  requires 
that  a  certain  and  adequate  remedy  be  provided  by 
which  the  owner  can  obtain  his  compensation  with- 
out' unreasonable  delay;  and  a  law  providing  for  a 
jury  to  determine  the  value,  that  the  money  be  paid 
into  the  county  treasury  for  the  owner,  to  be  paid 
to  him  when  his  ownership  is  ascertained,  is  valid. 
(Gilmer  v.  Lime  Point,  18  Cal.  229.) 

An  act  providing  for  a  proposed  alteration  of  a 
public  road,  and  requiring  persons  claiming  com- 
pensation for  land  to  be  taken  to  present  their  claims 
within  a  certain  time,  or  be  deemed  as  waiving  all 
right  to  damages,  is  valid.     (Potter  v.  Ames,  43  Cal. 

75.) 

It  is  competent  for  the  legislature  to  prescribe  the 
several  steps  to  be  pursued  in  the  assertion  of  the 
right  to  compensation  for  land  appropriated  for  pub- 
lic  use,  but  the  prescribed  procedure   must  not  de- 
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stroy  or  substantially  impair  the  right  itself.     (Pot- 
ter V.  Ames,  43  Cal.  75.) 

The  fact  to  be  ascertained  is  the  value  of  the  land 
at  the  time  it  is  taken,  and  testimony  to  prove  the 
annual  net  profits  is  not  admissible.  (Stockton  etc. 
Co.  V.  Galgiana,  49   Cal.   139.) 

Compensation. — An  ordinance  fixing  water  rates 
must  allow  a  just  and  reasonable  compensation  to 
the  water  company  for  the  property  used  and  the 
services  furnished  by  it.  (San  Diego  Water  Co.  v. 
San  Diego,  118  Cal.  *556,  50  Pac.  633.) 

In  a  condemnation  proceeding  the  land  owner  is 
not  liable  for  costs,  but  is  entitled  to  recover  his 
own  costs  from  the  plaintiff.  (San  Francisco  v.  Col- 
lins, 98  Cal.  259,  33  Pac.  56.) 

Where  a  railroad  company,  prior  to  the  commence- 
ment of  proceedings  to  condemn  a  right  of  way,  but 
with  the  bona  fide  intent  to  commence  such  pro- 
ceeding;s,  erects  structures  thereon,  it  is  not  required 
to  pay  for  the  structures  so  erected  in  the  condem- 
nation proceeding.  (Albion  Eiver  R.  R.  Co.  v.  Hesser, 
84  Cal.  435,  24  Pac.  288;  San  Francisco  etc.  R.  R.  Co. 
V.  Taylor,  86  Cal.  246,  24  Pac.   1027.) 

The  provision  of  section  1249  of  the  Code  of  Civil 
Procedure  that,  for  the  purpose  of  assessing  com- 
pensation and  damages,  the  right  thereto  shall  be 
deemed  to  have  accrued  at  the  date  of  the  summons, 
is  not  in  conflict  with  this  provision.  (California 
Southern  R.  R.  Co.  v.  Kimball,  61  Cal.  90;  Tehama 
Co.  V.  Bryan,  68  Cal.  57,  S  Pac.   673.) 

Under  the  former  constitution^  where  the  land 
taken  is  a  part  only  of  a  tract,  the  difference  be- 
tween the  value  of  the  tract  without  the  improve 
ment  and  with  it  is  the  compensation  to  be  made. 
(San  Francisco  etc.  R.  R.  Co.  v.  Caldwell,  31  CaJ. 
367.) 

Both  the  injury  to  the  land  and  the  benefit  to  it 
should  be  considered.  (San  Francisco  etc.  R.  R.  Co. 
V.  Caldwell,  31   Cal.   367.) 

The  defendant  is  entitled  to  receive  for  a  strip 
of  land  taken  for  an  alley  an  amount  equal  to  that 
for  which  it  could  have  been  sold  in  the  open  market, 
on  the  day  of  the  summons,  for  cash,  after  reason- 
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able   time   taken    by   the   owner   to    make   the   sale. 
(Santa  Ana  v.  Brunner,  132  Cal.  235.) 

The  provision  of  this  section,  providing  for  com- 
pensation, "irrespective  of  any  benefit  from  any  im- 
provement proposed,  *  *  is  not  limited  to  the  land  taken, 
but  also  to  the  land  not  taken,  and  the  damages 
to  the  property  not  taken  must  be  fixed,  irrespective 
of  any  benefit  which  may  result  from  the  proposed 
improvement.  (San  Bernardino  etc.  By.  Co.  v.  Haven, 
94  Gal.  489,  29  Pac.  875.) 

The  provision  of  this  section,  prohibiting  any  de- 
duction from  the  damages  to  land  not  taken  of 
the  amount  of  benefits  accruing  from  the  improve- 
ment to  such  land,  only  applies  to  "corporations  other 
than  municipal,''  and  does  not  apply  to  individuals. 
(Moran  v.  Boss,  79  Cal.  549,  21  Pac.  958.) 

In  a  proceeding  by  a  railroad  corporation  to  con- 
demn land  for  its  road,  the  compensation  to  be 
awarded  the  owner  must  be  ascertained  irrespective 
of  any  benefit  that  will  accrue  to  the  remainder  of 
his  land  from  the  building  of  the  road.  (Pacific  Coast 
By.  Co.  V.  Porter,  74  Cal.  261*  15  Pac.  774.) 

An  act  requiring  commissioners,  in  assessing  the 
value  of  lands  sought  to  be  taken  by  a  railroad  com-. 
pany,  to  make  allowance  for  any  benefit  that  will 
accrue  to  the  person  whose  lands  are  taken,  is  valid. 
(San  Francisco  etc.  B.  B.  Co.  v.  Caldwell,  31  Cal. 
367.) 

The  increased  cost  of  irrigation  which  would  be 
caused  by  the  building  of  a  railroad  is  a  legitimate 
subject  of  inquiry  for  the  purpose  of  ascertaining 
the  damage  sustained  by  the  owner.  (San  Bernardino 
etc.  By.  Co.  v.  Haven,  94  Cal.  489,  29  Pac.  875.) 

A  county  is  not  a  municipal  corporation  within  the 
meaning  of  this  section.  (San  Mateo  v.  Coburn,  130 
Cal.  631,  63  Pac.  78.) 

Assessments. — An  assessment  upon  a  lot  adjacent 
to  a  street  to  pay  ior  improvemeuts  made  on  the 
street  cannot  be  maintained  when  the  lot  has  received 
only  an  injury  by  the  work  on  the  street,  and  there- 
fore in  no  case  can  the  owner  be  made  personally 
liable  for  any  deficiency  after  the  lot  has  been  ex- 
hausted. (Creighton  v.  Manson,  27  Cal.  613;  Taylor 
V.    Palmer,    31    Cal.    240;  Gaffney   v.    Gough,    36    Cal. 
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104;  ConifP  v.  Hastings,  36  Cal.  292.    But  see  Walsh 
7.  Mathews,  29  Cal.  124.) 

Benefits  for  street  improvements  accrue  to  the  land 
and  not  to  the  buildings.  (Appeal  of  Piper,  32  Gal. 
530.) 

The  so-called  **  front-foot ' '  method  of  assessment 
for  street  improvements  has  been  many  times  up- 
held in  this  state.  (Cnambers  v.  Satterlee,  40  Cal. 
497;  Hadley  v.  Dague,  130  Cal.  207,  62  Pac.  500; 
Cohen  v.  Alameda,  124  Cal.  504,  57  Pac.  377;  Emery 
V.  San  Prancisco  etc.  Co.,  28  Cal.  345;  Emery  t. 
Bradford,  29  Cal.  75;  Taylor  v.  Palmer,  31  Cal.  240; 
Whiting  V.  Quackenbush,  54  Cal.  306;  Whiting  v. 
Townsend,  57  Cal.  515;  Lent  v.  Tillson,  72  Cal  404, 
14  Pac.  71;  Jennings  v.  Le  Breton,  80  Cal.  8,  21  Pac. 
1127;  San  Francisco  etc.  Co.  v.  Bates,  134  Cal.  39; 
Banaz  v.  Smith,  133  Cal.  102.) 

Considerable  doubt  was  cast  upon  the  correctness 
of  these  decisions  by  the  decision  of  the  United 
States  supreme  court  in  Norwood  v.  Baker,  172  U. 
a  269,  19  Sup.  Ct.  Eep.  187,  but  the  doctrine  of  these 
cases  has  been  since  sustained  by  the  decision  of  that 
court  in  Tonawanda  v.  Lyon,  181  U.  S.  389,  21  Sup.  Ct. 
Bep.  609. 

An  assessment  for  a  street  improvement  upon  the 
front-foot  system  is  an  exercise  of  the  power  of  taxa- 
tion, and  not  of  eminent  domain.  (Emery  v.  San 
Francisco   etc.   Co.,   28   Cal.   345.) 

Benefits    may    be    assessed    in    the    ratio    of    their 
value.     (Appeal  of  Piper,  32   Cal.  530.) 
I  An  assessment  upon  an  assessment  district  is  valid. 

(Appeal  of  Piper,  32  Cal.  530.) 
I  The  street  bond  act,  authorizing  the  imposition  of 

I  a  charge  upon  property  for  ten  years  is  not  invalid, 

as  taking  private  property  for  public  use.     (German 
Sav.  etc.  Soc.  v.  Bamish,  138  Cal.  120.) 

Jnry. — The  right  of  trial  by  jury  in  cases  of  emi- 
I  nent  domain  did  not  exist  prior  to  the  new  constitu- 

'  tion.     (Koppikus    v.    State    Capitol   Commrs.,    16    Cai* 

I  248;   People   v.   Blake,    19   Cal.  579.) 

Police  power. — ^The  police  power  will  not  authorize 
the  state  to  take  private  property  for  public  use 
without    compensation,    when    such    property    can    be 
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condemned   and   paid   for.     (People   v.   Elk   etc.   Co., 
107  Cal.  221,  40  Pac.  531.) 

This  provision  does  not  prevent  the  legislature  from 
prohibiting  the  conducting  of  offensive  trades  within 
the  limits  of  a  city.     (Ex  parte  Shrader,  33  Cal.  279.) 

Sec.  15.  No  person  shall  be  imprisoned  for 
debt  in  any  civil  action,  on  mesne  or  final  pro- 
cess, unless  in  cases  of  fraud,  nor  in  civil  ac- 
tions for  torts,  except  in  cases  of  willful  injury 
to  person  or  property;  and  no  person  shall  be 
imprisoned  for  a  militia  fine  in  time  of  peace. 

IMPRISONMENT  FOB  DEBT.— An  assault  and 
battery  is  not  a  case  of  fraud  within  the  meaning 
of  this  provision.     (Ex  parte  Prader,  6  Cal.  239.) 

In  a  suit  to  recover  money  received  by  a  person 
as  agent,  such  agent  cannot  be  arrested  without 
showing  some  fraudulent  conduct  on  his  part,  or  a 
demand  on  him  by  the  principal  and  a  refusal  to 
pay.     (In  re  Holdforth,  1  Cal.  438.) 

The  proceedings  for  the  settlement  of  an  estate 
are  not  a  civil  action  within  the  meaning  of  this 
section.     (Ex  parte   Smith,  53   Cal.   204.) 

Nor  is  money  in  the  hands  of  an  executor  a  *  *  debt ' ' 
within  the  meaning  of  this  section.  (Ex  parte  Smith, 
53  Cal.  204.) 

To  punish  a  person  by  imprisonment  for  failure  to 
pay  a  debt  to  a  receiver  is  in  violation  of  this  pro- 
vision. (Knutte  V.  Superior  Court,  134  Cal.  660,  66 
Pac.  875.) 

Sec.  16.  No  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracts, shall  ever  be  passed. 

IMPAIBING     OBLIGATION     OF     CONTBACTS— 

Contract. — A  liquor  license  is  not  a  contract  within 

the  meaning  of  this  section,  and  may  be  revoked  at 

any  time.     (Hevren  v.  Eeed,  126  Cal.  219,  58  Pac.  536.) 

No   person   has   a   vested   right   to   an   unenforced 
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penalty;  and  if  such  a  penalty  is  reduced  to  judg- 
ment, the  judgment  will  be  reversed  upon  appeal,  if, 
pending  the  appeal,  the  statute  imposing  the  penalty 
is  repealed.  (Anderson  v.  Byrnes,  122  Cal.  272,  54 
Pae.  821.) 

As  to  whether  or  not  the  charter  of  a  corporation 
is  a  contract  within  the  meaning  of  this  provision, 
see  Spring  Valley  W.  W.  v.  San  Francisco,  61  Cal.  3. 

A  legislative  grant  of  property  to  a  municipal  cor- 
poration is  an  executed  contract,  and  as  such  within 
this  clause.     (Grogan  v.  San  Francisco,  18  Cal.  590.) 

The  right  to  practice  law  is  not  a  contract.  (Cohen 
V.  Wright,  22  Cal.  293.) 

An  act'  authorizing  the  contractor  to  sue  for  a 
street  assessment  is  a  contract.  (Creighton  v.  Pragg, 
21    Cal.    115.) 

The  remedy,  so  far  as  it  affects  substantial  rights, 
is  included  in  the  term  ''obligation  of  contracts.'' 
(Welsh  V.  Cross,  146  Cal.  621,  81  Pac.  229.) 

A  law  giving  a  new  remedy  to  determine  whether 
land  is  suitable  for  cultivation  does  not  impair  the 
obligation  of  the  contract  of  purchase.  (Boggs  v. 
Ganeard,   148   Cal.   711.) 

Judicial  decisions. — The  decisions  of  state  courts 
in  regard  to  general  rules  of  law,  although  they 
may  affect  contract  rights,  are  not  subject  to  the 
rule  laid  down  by  the  federal  courts  that  a  judicial 
construction  of  a  statute,  so  far  as  contract  rights 
acquired  under  it  are  concerned,  becomes  a  part  of 
the  statute,  and  that  a  change  in  such  construction 
has  the  same  effect  on  contracts  as  a  legislative 
amendment.  (Alferitz  v.  Borgwardt,  126  Cal,  201,  58 
Pac.  460.) 

The  decision  holding  that  a  chattel  •  mortgage  vests 
the  title  in  the  mortgagee  was  not  a  judicial  con- 
struction of  section  1888  of  the  Civil  Code,  which 
was  overlooked  by  the  court,  and  does  not  fall  within 
the  rule  of  the  federal  courts  that  contract  rights 
acquired  under  a  judicial  construction  of  a  statute 
by  a  state  court  will  be  governed  thereby,  and  can- 
not be  affected  by  a  subsequent  change  in  such  con- 
struction. (Alferitz  v.  Borgwardt,  126  Cal.  201,  58 
Pac.   460.) 

Decisions  declaring  that  a  conveyance  absolute  in 
form,  but  intended  as  security,  did  not  pass  the  legal 
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title,  cannot  be  considered  as  forming  part  of  a  con- 
veyance executed  after  such  decisions  and  before  they 
were  overruled.  (Allen  v.  Allen,  95  Cal.  184,  30  Pac. 
213.) 

Impairing  the  obligation. — Impairing  the  obliga- 
tion of  other  things  than  contracts  is  not  prohibited. 
(Bobinson  v.  Magee,  9  Cal.  81.) 

A  valid  contract  cannot  be  abrogated  by  the  adop- 
tion of  a  new  constitution,  any  more  than  it  can  be 
by  the  enactment  of  a  law  by  the  legislature.  (Ede  v. 
Knight,  93  Cal.  159,  28  Pac.  860.) 

An  act  destroying  the  legal  remedy  upon  a  con- 
tract impairs  the  obligation  of  the  contract.  (Bates 
V.  Gregory,  89  Cal.  387,  26  Pac.  891;  Bdbinson  v. 
Magee,  9  Cal.  81  j  Creighton  v.  Pragg,  21  Cal.  115; 
Thome  v.  San  Francisco,  4  Cal.  127.) 

The  legislature  may  alter  or  change  the  remedy, 
provided  the  right  is  not  materially  affected;  but 
whenever  the  remedy  is  so  far  altered  as  to  impair, 
destroy,  change,  or  render  the  right  scarcely  worth 
pursuing,  the  obligation  of  the  contract  upon  which 
the  right  is  founded  is  impaired.  (Smith  v.  Morse, 
2  Cal.  524.) 

The  constitution  does  not  inhibit  all  legislation  in 
respect  to  contracts,  but  only  forbids  the  impairing 
of  their  obligation.     (Thornton  v.  Hooper,  14  Cal.  9.) 

The  legislature  cannot,  after  the  contract  is  made, 
change  its  terms,  or  authorize  a  performance  different 
from  that  prescribed  in  the  contract.  (McGee  v.  San 
Jose,  68   Cal.   91,  8   Pac.   641.) 

Contracts  with  state,  counties  and  cities. — A  state 
can  no  more  impair  the  obligation  of  a  contract  made 
by  it  with  an  •  individual  than  a  contract  between 
two  citizens.     (Floyd  v.  Blanding,  54  Cal.  41.) 

An  act  extinguishing  the  debts  of  a  city  is  void. 
(Smith   V.   Morse,   2   Cal.   524.) 

An  act  ratifying  an  ordinance  of  the  city  and 
county  of  San  Francisco  transferring  all  of  the  prop- 
erty of  the  city  to  the  ''Commissioners  of  the  Sink- 
ing Fund,**  and  thus  placing  it  beyond  the  reach  of 
the  city's  creditors,  is  void.  (Smith  v.  Morse,  2  Cal. 
524.) 

When  bonds  of  a  city  are  issued  and  accepted  by 
tlie  creditors  of  the  city  under  a  statute  requiring 
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an  annual  levy  of  taxes  in  payment  thereof,  the  con- 
tract is  made  as  solemn  and  binding  and  as  much 
beyond  subsequent  legislation  as  it  would  have  been 
if  made  between  private  persons.  (Meyer  v.  Bryan, 
65  Cal.  583,  26  Pac.  281;  Bates  v.  Porter,  74  Cal.  224, 
15  Pac.  732.) 

Where  creditors  of  a  city,  under  the  act  of  1851, 
creating  the  board  of  fund  commissioners  of  San 
Francisco,  surrendered  the  old  indebtedness  and 
took  a  new  security,  bearing  a  different  rate  of  in- 
terest, the  act  entered  into  tne  contract,  and  cannot 
be  amended  so  as  to  impair  or  destroy  the  rights 
of  the  parties  under  the  contract.  (People  v.  Woods, 
7  Cal.  579;  People  v.  Bond,  10  Cal.  563.) 

The  act  to  authorize  the  funding  of  the  floating 
debt  of  San  Francisco  is  a  contract,  and  its  obliga- 
tions canot  be  impair'ed  by  amendments,  but  new 
provisions  may  be  added,  provided  the  rights  of  cred- 
itors are  not  injuriously  affected.  v.'r^ornton  v. 
Hooper,  14  Cal.  9;  Babcock  v.  Middleton,  20  CaL  643.) 

As  a  general  rule,  a  provision,  whether  made  by 
a  state  or  a  corporation,  to  meet  its  debts  or  en- 
gagements, may  be  regarded  as  only  a  means  of 
executing  its  own  -policy  or  transacting  its  own  busi- 
ness, and  may  be  altered  or  repealed  at  pleasure. 
(San  Francisco  v.  Beideman,  17  Cal.  443.) 

An  act  providing  for  the  payment  of  the  debts  of 
a  county  by  refunding  is  not  void,  as  the  creditor 
had  no  remedy  against  the  county  which  could  be 
impaired.     (Hunsaker  v.  Borden,  5  Cal.  288.) 

The  legislature  cannot  devest  the  right  of  a  party 
to  have  a  county  warrant  paid  when  that  right  is 
complete,  vested  and  determined.  (Laforge  v.  Magee, 
6  Cal.  650.) 

A  statute  requiring  all  persons  holding  certain 
county  warrants  to  present  them  for  registry  before 
a  certain  date  or  be  forever  barred  from  enforcing 
the  payment  thereof,  adds  a  new  condition  to  the 
contract,  and  therefore  impairs  its  obligation.  (Rob- 
inson V.  Magee,  9  Cal.  81.) 

This  provision  relates  solely  to  contracts  between 
individuals  and  not  to  contracts  between  individuals 
and  the  stite,  because  the  state  cannot  be  sued. 
(Myers  v.  English,  9  Cal.  341.  But  see  23  Am.  & 
fing.  Ency.  of  Law,  1st  ed.,  79.) 
OoDStitution-    4 
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The  provisions  of  the  act  for  the  organization  of 
irrigation  districts  as  to  the  extent  of  the  liability 
of  the  land,  created  a  contract  between  the  land 
owners  and  the  state,  which  could  not  be  impaired 
by  future  legislation.  (Merchants'  Bank  v.  Escondido 
Irr.  Dist.,  144  Cal.  329,  77  Pac.  937.) 

An  act  authorizing  a  county  to  fund  its  outstand- 
ing warrants,  which  were  not  to  draw  interest,  and 
to  make  the  bonds  given  in  exchange  therefor  bear 
interest,  is  not  unconstitutional.  (Chapman  v.  Morris, 
28   Cal.   393.) 

A  law  for  the  funding  of  the  debts  of  a  county  is 
valid,  for  the  county  cannot  be  sued  except  by  con- 
sent of  the  state,  and  that  consent  can  be  granted 
upon  any  terms  the  state  sees  fit  to  impose.  (Sharp 
V.  Contra  Costa  Co.,  34  Cal.  284.) 

But  while  the  state  and  its^egal  subdivisions  can- 
not be  compelled  to  perform  their  contracts,  the 
state  cannot  annul  them.  Therefore,  an  act  creating 
funding  commissioners  and  providing  that  no  claim 
against  the  county  shall  be  valid  unless  presented 
to  and  allowed  by  the*  commissioners  is  void.  (Rose 
V.  Estudillo,  39  Cal.  270.) 

The  legislature  cannot  require  tTie  creditors  of  a 
county  to  surrender  their  evidences  of  indebtedness, 
and  accept  new  ones  in  different  terms,  but  it  may 
refuse  to  provide  funds  to  pay  any  portion  of  the 
old  indebtedness,  unless  the  creditor  will  accept  such 
new  indebtedness.     (People  v.  Morse,  43  Cal.  534.) 

Retrospective  statutes. — ^It  is  to  be  presumed  that 
no  statute  is  to  operate  retrospectively,  unless  the 
contrary  clearly  appears.  (Pignaz  v.  Burnett,  119 
Cal.   157,  51   Pac.   48.) 

A  retrospective  statute  is  void  only  when  it  de- 
prives a  person  of  some  vested  right,  secured  either 
by  some  constitutional  guaranty,  or  protected  by  the 
principles  of  natural  justice.  (Galland  v.  Lewis,  26 
Cal.  46.) 

A  law  making  certain  transfers  presumptively 
fraudulent  cannot  be  given  a  retrospective  effect. 
(Cook  V.  Cockins,  117  Cal.  140,  48  Pac.  1025.) 

Remedial  statutes. — Eemedial  statutes,  which  are 
retrospective,  but  do  not  impair  contracts  or  disturb 
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absolute  vested  rights,  and  only  go  to  confirm  rights 
already  existing,  are  valid.  (Dentzel  v.  Waldie,  30 
Cal.   138.; 

The  legislature  may  legalize  defective  and  invalid 
assessments  of  taxes.  (People  v.  Holladay,  25  Cal. 
300.) 

Particular  statutes. — Where,  upon  the  death  of  the 
ancestor,  the  heirs  become  at  once  vested  with  the 
full  title  to  his  real  estate,  subject  only  to  certain 
liens  or  burdens,  the  legislature  cannot,  by  a  subse- 
quent enactment,  interfere  with  such  vested  right 
by  authorizing  a  sale  of  the  property  by  an  exec- 
utor or  administrator  solely  for  the  benefit  of  the 
heirs.     (Estate  of  Packer,  125  Cal.  396,  58  Pac.  59.) 

A  law  reducing  the  percentage  payable  upon  re- 
demption, passed  after  the  sale,  is  void.  (Thresher 
V.  Atchison,  117  Cal.  73,  48  Pac.  1020.) 

A  law  imposing  more  onerous  conditions  upon  the 
right  to  redeem  from  a  tax  sale  than  those  which 
existed  when  the  sale  was  made  is  void.  (Teralta 
Land  etc.  Co.  v.  Shaffer,  116  Cal.  518,  48  Pac.  613.) 

The  legislature  may  reduce  the  time  within  which 
a  deed  must  be  made  by  a  tax  collector,  provided 
a  reasonable  time  is  allowed  in  which  to  obtain  the 
deed.     (Tuttle  v.  Block,  104  Cal.  443,  38  Pac.  109.) 

To  extend  the  time  for  redemption  is  to  alter  the 

substance    of    the    contract.     (Bollins    v.    Wright,    93 

Cal.  395,  29  Pac.   58;   Barnitz  v.  Beverly,   163   U.   S. 

118,  16  Sup.  Ct.  Eep.  1042;  Haynes  v.  Treadway,  133 

*Cal.  400;  Malone  v.  Boy,  134  Cal.  344.) 

A  statute  passed  after  the  making  of  a  contract, 
giving  a  right  of  redemption  from  an  execution  sale, 
is  unconstitutional.  (Thome  v.  San  Francisco,  4  Cal. 
127.) 

A  law  extending  the  time  of  redemption  passed 
after  judgment,  but  before  levy  or  sale,  cannot  apply 
to  a  redemption  from  such  sale.  (Welsh  v.  Cross, 
146  Cal.  621,  81  Pac.  229,  overruling  Tuolumne  Re- 
demption Co.  V.  Sedgwick,  15  Cal.  515.) 

A  state  cannot  enact  an  insolvent  law  discharging 
the  obligations  of  contracts  made  out  of  the  state. 
(Lowenberg  v.  Levine,  93  Cal.  215,  28  Pac.  941.) 

A  law  which  shortens  the  time  within  which  to  file 
a  notice  of  a  mechanic's  lien  may  constitutionally  be 
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made  to  apply  to  pending  cases  of  uncompleted  build- 
ings; provided,  an  adequate  and  availing  remedy  be 
left  to  enforce  the  lien.  (Kerckhoff-Guzner  Mill  etc. 
Co.  V.  Olmstead,  85  Cal.  80,  28  Pac.  648.) 

A  law  providing  for  the  discharge  of  a  debt  con- 
tracted before  its  adoption  is  valid.  (Porter  v.  Imus, 
79  Cal.  183,  21  Pac.  729.  But  see  16  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,   640.) 

The  construction  of  section  4,  article  13,  of  the  con- 
stitution, 80  that  it  makes  the  mortgagee  of  a  mort- 
gage executed  prior  to  the  adoption  of  the  constitu- 
tion primarily  liable  for  the  taxes,  where  the  mort- 
gage makes  no  provision  on  the  subject,  does  not 
impair  the  obligation  of  the  contract.  (Hay  v.  Hill, 
65  Cal.  383,  4  Pac.  378;  McCoppen  v.  McCartney,  60 
Cal.  367.) 

To  give  section  5,  article  13,  of  the  constitution  a 
retrospective  operation,  would  be  impairing  the  obli- 
gation of  contracts.  (Beckman  v.  Skaggs,  59  Cal. 
541.) 

The  act,  commonly  known  as  the  WMer  Lot  Act, 
providing  for  the  disposition  of  submerged  lands  and 
fixing  a  line  which  is  to  *' remain  a  permanent  water- 
front," does  not  amount  to  a  contract  with  the 
grantees  of  the  land  that  the  waterfront  so  fixed 
shall  not  be  extended  or  otherwise  changed.  (Ployd 
V.  Blanding,  54  Cal.  41.) 

An  act  exempting  property  from  execution  after 
a. debt  is  contracted  is  void.  (Smith  v.  Morse,  2  Cal. 
524.) 

A  law  changing  the  time  within  which  an  action 
must  be  brought  does  not  impair  any  vested  right, 
for  it  only  affects  the  remedy,  and  not  the  rigut. 
(Billings  V.  Hall,  7  Cal.  1.) 

An  act  requiring  a  person  to  pay  for  improvements 
put  upon  his  land  by  a  trespasser  against  his  will 
does  not  impair  the  obligation  of  any  contract,  as 
the  individuals  forming  a  government  are  not  con- 
tractors with  such  government,  within  the  meaning 
of  this  section.     (Billings  v.  Hall,  7  Cal.  1.) 

An  act  making  void  prior  deeds,  unless  recorded 
in  accordance  therewith,  does  not  impair  vested 
rights.     (Stafford  v.  Lick,  7  Cal.  479.) 

After  having  made  an  appropriation  in  view  of  a 
contemplated  contract  to  be  based  thereon,  and  such 
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contraet  is  made,  and  funds  to  meet  the  appro- 
priation are  received  into  the  treasury,  the  legisla- 
ture cannot  deprive  the  party  with  whom  the  con- 
tract is  made  of  such  funds  by  repealing  the  appro- 
priation.    (McCauley  v.   Brooks,   16   Gal.   11.) 

An  act  making  the  assessment  prima  facie  proof 
of  the  tax,  and  prohibiting  the  defendant  from  set- 
ting up  any  informality  in  the  levy  or  assessment 
of  the  tax,  is  valid,  since  it  goes  merely  to  the  rem- 
edy.    (People   V.   Seymour,    16    Cal.    332.) 

An  act  requiring  litigants  to  take  the  oath  of  al- 
legiance is  valid.     (Cohen  v.  Wright,  22  Cal.  293.) 

The  "Specific  Contract  Act"  is  not  in  violation  of 
this  section.  (Galland  v.  Lewis,  26  Cal.  46;  Otis 
V.  Haseltine,  27  Cal.  80.) 

An  act  validating  powers  of  attorney  theretofore 
made  by  married  women  for.  the  sale  of  their  sepa- 
rate property,  and  conveyances  made  by  attorneys  in 
fact  thereunder,  is  valid.  (Dentzel  v.  Waldie,  30  Cal. 
138.) 

The  legislature  may  impose  on  debtors  the  obliga- 
tion to  pay  interest  after  the  passage  of  the  act  on 
debts  already  due.     (Dunne  v.  Mastick,  50  Cal.  244.) 

An  ordinance  providing  that  no  liquor  license  shall 
be  granted  to  any  person  who  has  conducted  the 
business  of  selling  liquors  in  any  place  where  females 
are  employed  is  valid.  (Foster  v.  Police  Commrs., 
102  Cal.  483,  37  Pac.   763.) 

EX  POST  FACTO  I.AWS.— A  law  changing  the 
forms  of  procedure  by  which  persons  accused  of 
crime  are  to  be  tried  for  offenses  committed  before 
the  law  was  passed  is  not  an  ex  post  facto  law. 
(People  V.  Mortimer,  46  Cal.  114.) 

A  crime  committed  before  the  adoption  of  the  con- 
stitution of  1879  may,  after  such  adoption,  be  prose- 
cuted by  information.  (People  v.  Campbell,  59  Cal. 
243.) 

The  section  of  the  Penal  Code  which  provides  that 
one  who  has  been  convicted  of  petit  larceny,  who 
shall  again  commit  the  same  offense,  is  to  be  deemed 
guilty  of  a  felony,  is  not  ex  post  facto,  when  applied 
to  one  who  committed  the  first  offense  prior  to  the 
taking  effect  of  the  provision.  (Ex  parte  Gutierrez, 
45  Cal.   429.) 


Art.   I,   §    17  CONSTITUTION    OF    1879.  54 

'  Where,  after  the  commission  of  a  crime,  the  crime 
is  reduced  by  statute  from  a  felony  to  a  misdemeanor, 
such  statute  works  a  repeal  of  the  former  law,  and 
such  crime  cannot  be  punished  under  either  law. 
(People  V.  Tisdale,  57  Cal.  104.) 

BILLS  or  ATTAINDER.— A  resolution  expelling  a 
member  of  the  legislature  is  not  a  bill  of  attainder. 
(French  v.  Senate,  146  Cal.  604,  80  Pac.  1031.) 

Sec.  17.  Foreigners  of  the  white  race,  or  of 
African  descent,  eligible  to  become  citizens  of 
the  United  States  under  the  naturalization  laws 
thereof,  while  bona  fide  residents  of  this  state, 
shall  have  the  same  rights  in  respect  to  the  ac- 
quisition, possession,  enjoyment,  transmission, 
and  inheritance  of  all  property,  other  than  real 
estate,  as  native-born  citizens;  provided,  that 
such  aliens  owning  real  estate  at  the  time  of 
the  adoption  of  this  amendment  may  remain 
such  owners;  and  provided  further,  that  the 
legislature  may,  by  statute,  provide  for  the 
disposition  of  real  estate  which  shall  hereafter 
be  acquired  by  such  aliens  by  descent  or  devise. 
(Amendment  adopted  November  6,  1894.) 

[ORIGINAL  SECTION.] 

Sec.  17.  Foreigners  of  the  white  race  or  of  African 
descent,  eligible  to  become  citizens  of  the  United 
States  under  the  naturalization  laws  thereof,  while 
bona  fide  residents  of  this  state,  shall  have  the  same 
rights  in  respect  to  the  acquisition,  possession,  enjoy- 
ment, transmission,  and  inheritance  of  property  as 
native-born   citizens. 

ALIENS. — An  alien  is  not  eligible  to  an  office  in 
this  state.     (Walther  v.  Eabolt,  30  Cal.  185.) 
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By  the  common  law,  aliens  could  not  acquire  prop- 
erty by  descent  or  other  operation  of  law;  and  this 
section  only  removes  this  disability  from  those  who 
are  bona  fide  residents  within  the  state.  (Norris  v. 
Hoyt,   18  Cal.   217.) 

A  nonresident  alien  may  take  and  hold  property 
acquired  by  purchase  until  office  found.  (Norris  t. 
Hoyt,   18  Cal.  217.) 

An  act  permitting  nonresident  aliens  to  inherit 
real  and  personal  estate  is  valid.  (People  v.  Rogers, 
13  Cal.  159;  Estate  of  Billings,  65  Cal.  593,  4  Pac.  639; 
Lyons  v.  California,  67  Cal.  380,  7  Pac.  763.) 

This  provision  by  implication  excludes  nonresident 
aliens  from  the  rights  mentioned  in  this  section.  (Si- 
emssen  v.  Bofer,  6  Cal.  250.) 

This  section  prohibits  the  legislature  from  depriv- 
ing resident  foreigners  of  any  of  the  rights  enjoyed 
by  native-bom  citizens  with  respect  to  the  acquisi- 
tion, possession,  enjoyment,  transmission,  or  inheri- 
tance of  property.  (State  v.  Smith,  70  Cal.  153,  12 
Pac.  121.) 

Sec.  18.  Neither  slavery  nor  involuntary 
servitude,  unless  for  the  punishment  of  crime, 
shall  ever  be  tolerated  in  this  state. 

SIiAVEBY. — Performance  of  work  upon  an  assess- 
ment for  repair  of  roads  is  not  such  involuntary 
servitude  as  is  contemplated  by  this  provision.  (In 
re    Dassler,   35    Kan.    678.) 

On  this  subject  generally,  see  In  re  Turner,  1  Abb. 
U.  S.  84;  Clark's  Case,  1  Blackf.  122,  12  Am.  Dec. 
213;  In  re  Sah  Quah,  31  Fed.  327;  U.  S.  Const.,  art.  13. 

Sec.  19.  The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  seizures  and  searches, 
shall  not  be  violated;  and  no  warrant  shall 
issue,  but  on  probable  cause,  supported  by  oath 
or  affirmation,  particularly  describing^  the  place 


Art.  I,  §§  20,  21     CONSTITUTION  OF  1879.  56 

to  be  searched  and  the  persons  and  things  to  be 
seized. 

SEARCH  WABBANTS.— The  legislature  has  power 
to  authorize  the  issuance  of  a  warrant  to  search  the 
person  of  an  individual  in  a  proper  case.  (Collins 
V.  Lean,  68  Cal.  284,  9  Pac.  173.) 

Sections  1458  to  1461  of  the  Code  oi  Civil  Pro- 
cedure do  not  violate  this  section.  (Levy  v.  Superior 
Court,  105  Cal.  600,  38  Pac.  541.) 

Sec.  20.  Treason  against  the  state  shall  con- 
sist only  in  levying  war  against  it,  adhering  to 
its  enemies,  'or  giving  them  aid  and  comfort. 
No  person  shall  be  convicted  of  treason  unless 
on  the  evidence  of  two  witnesses  to  the  same 
overt  act,  or  confession  in  open  court. 

TREASON. — ^The  constitutional  definition  of  treason 
in  the  United  States  constitution  cannot  be  restricted 
or  extended  by  Congress.  (United  States  v.  Great- 
house,  2  Abb.  U.  S.  364;  United  States  v.  Han  way, 
2  Wall.  Jr.  139.) 

As  to  treason  against  a  state,  see  People  v.  Lynch, 
11  Johns.  549;   Charge  to  Jury,  1  Story,  614. 

The  constitutional  requirement  of  .  two  witnessda, 
etc.,  does  not  apply  to  the  preliminary  examination 
by  magistrate  or  grand  jury.  (United  States  v.  Han- 
way,  2  Wall.  Jr.  138.) 

Sec.  21.  No  special  privileges  or  immunities 
shall  ever  be  granted  which  may  not  be  altered, 
revoked,  or  repealed  by  the  legislature ;  nor 
shall  any  citizen,  or  class  of  citizens,  be  granted 
privileges  or  immunities  which,  upon  the  same 
terms,  shall  not  be  granted  to  all  citizens. 

EXCLUSIVE  PBTVIIiEGES.— Under  the  former 
constitution,  it  wm  keld  that  tzdusive  privileges  and 
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franchises  might  be  conferred  by  the  legislature 
upon  persons  or  corporations.  (California  State  Tel. 
Co.  V.  Alta  Tel.  Co.,  22  Cal.  398.)  But  this  decision 
was  overruled  in  San  Francisco  v.  Spring  Valley  W. 
W.,  48  Cal.  493,  517. 

The  legislature  may  deny  to  one  man  a  privilege 
extended  to  another.  The  constitution  is  violated 
only  when  a  privilege  extended  to  one  is  denied  to 
another  on  substantially  the  same  facts;  and  whether 
the  facts  of  a  particular  case  constitute  a  proper 
exception  to  the  general  law  is  for  the  legislature  to 
determine.  (People  v.  Twelfth  District  Court,  17  Cal. 
547.) 

The  provision  of  the  state  dental  law  exempting 
from  its  operation  persons  practicing  before  its 
passage,  is  not  violative  of  this  provision.  (Ex  parte 
Whitley,  144  Cal.  167,  77  Pac.  879.) 

An  ordinance  prohibiting  public  laundries  in  desig- 
nated parts  of  a  city  is  not  in  violation  of  this  sec- 
tion.    (In  re  Hang  Kie,  69  Cal.  149,  10  Pac.  327.) 

An  ordinance  levying  a  license  tax  upon  all  sheep 
which  are  pastured  in  the  county,  except  sheep  listed 
as  taxable  property  in  the  county,  and  upon  which 
taxes  are  paid,  is  in  violation  of  this  section.  (Las- 
sen Co.  V.  Cone,  72  Cal.  387,  14  Pac.   100.) 

But  an  ordinance  requiring  all  persons  engaged  in 
the  business  of  raising,  grazing,  herding,  or  pastur- 
ing sheep  in  the  county  to  pay  an  annual  license  of 
fifty  dollars  for  every  thousand  sheep  is  not  in  vio- 
lation of  this  provision.  (Ex  parte  Mirande,  73  Cal. 
365,  14  Pac.  888.) 

A  law  providing  a  special  method  of  assessment 
and  collection  of  taxes  against  railroads  situated  in 
more  than  one  county  is  not  in  violation  of  this  sec- 
tion. (People  V.  Central  Pac.  E.  E.  Co.,  105  Cal. 
576,  38  Pac.  905.  Overruling  People  v.  Central  Pac. 
E.  E.  Co.,  83  Cal.  393,  23  Pac.  303.) 

An  act  making  it  a  misdemeanor  to  keep  open  a 
barber-shop  on  Sundays  or  other  holidays  is  in  vio- 
lation of  this  section.  (Ex  parte  Jentzsch,  112  Cal. 
468,  44  Pac.  803.) 

The  Primary  Election  Law  of  1899,  which  prohib- 
its the  election  of  delegates  to  a  convention  of  any 
political  party  not  representing  three  per  cent  of  the 
votes  cast  at  the  previous  election,  is  void.     (Britton 
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V.  Board  of  Election  Commrs.,  129  Cal.  337,  61  Pac. 
1115.  Per  Henshaw,  J.,  Van  Dyke,  J.,  and  McFar- 
land,  J.) 

The  provision  of  the  County  Government  Act  that 
no  supplies^  etc.,  shall  be  purchased  for  the  county 
from  any  person  who  has  not  had  a  business  in  the 
county  for  a  year  prior  to  the  purchase  is  in  viola- 
tion of  this  section.  (Van  Harlingen  v.  Doyle,  134 
Cal.  53,  66  Pac.  44.) 

The  act  regulating  the  practice  of  medicine  and 
surgery  does  not  violate  this  section.  (Ex  parte 
Gerino,  143  Cal.  412.) 

An  act  applying  uniformly  to  all  cities  of  a  par- 
ticular class  is  not  in  violation  of  this  section.  (Ex 
parte  Jackson,   143   Cal.   564.) 

The  provision  of  section  1197  of  the  Political  Code, 
forbidding  the  name  of  a  nominee  to  be  placed  upon 
the  ballot  more  than  once,  is  in  violation  of  this  sec- 
tion.    (Murphy  v.  Curry,  137  Cal.  479.) 

A  law  regulating  the  rate  of  interest  on  chattel 
mortgages  on  certain  classes  of  property  is  in  vio- 
lation of  this  provision.  (Ex  parte  Sohncke,  148 
Cal.  262.) 

Sec.  22.  The  provisions  of  this  constitution 
are  mandatory  and  prohibitory,  unless  by  ex- 
press words  they  are  declared  to  be  otherwise. 

MANDATORY   AND    PEOHIBITOEY.— As    to    the 

meaning  of  this  provision,  see  Matter  of  Maguire,  57 
Cal.  604. 

Notwithstanding  this  section,  where  a  provision  of 
the  constitution  is  expressly  made  permissive,  as  by 
the  use  of  the  word  **may,"  it  will  not  be  deemed 
mandatory.  (Fresno  Nat.  Bank  v.  Superior  Court, 
83  Cal.  491,  24  Pac.  157.) 

Section  5,  article  11,  of  the  constitution,  is  manda- 
tory. (Knight  V.  Martin,  128  Cal.  245,  60  Pac.  849; 
Dwyer  v.  Parker,  115  Cal.  544,  47  Pac.  372.) 

Section  19,  article  11,  of  the  constitution  is  manda- 
tory. (McDonald  v.  Patterson,  54  Cal.  245;  Pereria 
V.  Wallace,  129  Cal.  397,  62  Pac.  61.) 

Under  this  provision  it  is  held  that  the  provision  of 
section   11,  article  12,  requiring  sixty  days'  notice  of 
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a  meeting  of  stockholders  to  increase  capital  stock,  is 
mandatory.  (Navajo  Mining  Co.  v,  Curry,  147  Cal. 
581,  82  Pac.  247.) 

Sec.  23.  This  enumeration  of  rights  shall  not 
be  construed  to  impair  or  deny  others  retained 
by  the  people. 

IMPLIED  BIGHTS.— The  Primary  Election  Law  of 
1899,  which  allows  members  of  one  political  party 
to  vote  for  delegates  to  the  party  convention  of  an- 
other party,  is  void.  (Britton  v.  Board  of  Election 
Commrs.,  129  CaL  337,  61  Pac.  1115.) 

Sec.  24.  No  property  qualification  shall  ever 
be  required  for  any  person  to  vote  or  hold  of- 


Art.  I,  Sec.  26.    Insert  at  Page  59. 

Sec.  25.  The  people  shall  have  the  right  to 
fish  upon  and  from  the  public  lands  of  the 
state  and  in  the  waters  thereof,  excepting 
upon  lands  set  aside  for  fish  hatcheries,  and  no 
land  owned  by  the  state  shall  ever  be  sold  or 
transferred  without  reserving  in  the  people  the 
absolute  right  to  fish  thereupon;  and  no  law 
shall  ever  be  passed  making  it  a  crime  for 
the  people  to  enter  upon  the  public  lands 
within  this  state  for  the  purpose  of  fishing  in 
any  water  containing  fish  that  have  been 
planted  therein  by  the  state ;  provided,  that  the 
legislature  may  by  statute,  provide  for  the 
season  when  and  the  conditions  under  which 
the  different  species  of  fish  may  be  taken. 
[New  section  added  by  amendment  adopted 
November  8,  1910.]  * 
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V.  Board  of  Election  Commrs.,  129  Cal.  337,  61  Pac. 
1115.  Per  Henshaw,  J.,  Van  Dyke,  J.,  and  McFar- 
land,  J.) 

The  provision  of  the  County  Government  Act  that 
no  supplies,  etc.,  shall  be  purchased  for  the  county 
from  any  person  who  has  not  had  a  business  in  the 
county  for  a  year  prior  to  the  purchase  is  in  viola- 
tion of  this  section.  (Van  Harlingen  v.  Doyle,  134 
Cal.  53,  66  Pac.  44.) 

The  act  regulating  the  practice  of  medicine  and 
surgery  does  not  violate  this  section.  (Ex  parte 
Gerino,  143  Cal.  412.) 

An  act  applying  uniformly  to  all  cities  of  a  par- 
ticular class  is  not  in  violation  of  this  section.  (Ex 
parte  Jackson,   143   Cal.  564.) 

The  provision  of  section  1197  of  the  Political  Code, 
forbidding  the  name  of  a  nominee  to  be  placed  upon 
the  ballot  more  than  once,  is  in  violation  of  this  sec- 
tion.    (Murphy  v.  Curry,  137  Cal.  479.) 

A     law    rftcn  latin  or    tha    ro**    a*    4'n4-A»«M>4i     —     .i.--i.-i.-i 
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a  meeting  of  stockliolders  to  increase  capital  stock,  is 
mandatory.  (Navajo  Mining  Co.  v,  Curry,  147  Cal. 
581,  82  Pac.  247.) 

Sec.  23.  This  enumeration  of  rights  shall  not 
be  construed  to  impair  or  deny  others  retained 
by  the  people. 

IMPLIED  BIGHTS.— The  Primary  Election  Law  of 
1899,  which  allows  members  of  one  political  party 
to  vote  for  delegates  to  the  party  convention  of  an- 
other party,  is  void.  (Britton  v.  Board  of  Election 
C^mmrs.,  129  Cal.  337,  61  Pac.  1115.) 

Sec.  24.  No  property  qualification  shall  ever 
be  required  for  any  person  to  vote  or  hold  of- 
fice. 

PBOPEBTT  QXTALIFIOATieN. — This  section  does 
not  apply  to  a  voter  in  a  reclamation  district.  (Peo- 
ple V.  Reclamation  Dist  No.  551,  117  Cal.  114,  48 
Pac.  1016.) 
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ARTICLE  11. 

EIGHT   OP  SUFFRAGE. 

§  1.  Who  are  and  who  are  not  electors. 

§  2.  Privileges  of  electors. 

§  2%.  Primary  elections. 

§  3.  Militia  duty,  privilege  of  electors. 

§  4.  Besidence  of  voters,  gained  or  lost. 

§  5.  Election  by  ballot. 

§  6.  Voting  machines. 

Section  1.  Every  native  male  citizen  of  the 
United  States,  every  male  perGon  who  shall 
have  acquired  the  rights  of  citizenship  under  rtr 
by  virtue  of  the  treaty  of  Queretsiro,  and  every 
male  naturalized  citizen  thereof,  who  shall 
have  become  such  ninety  days  prior  to  any  elec- 
tion, of  the  age  of  twenty-one  years,  who  shall 
have  been  resident  of  the  state  one  year  next 
preceding  the  election,  and  of  the  county  in 
which  he  claims  his  vote  ninety  days,  and  in 
the  election  precinct  thirty  days,  shall  be  en- 
titled to  vote  at  all  elections  which  are  now  or 
may  hereafter  be  authorized  by  law;  provided, 
no  native  of  China,  no  idiot,  no  insane  person, 
no  person  convicted  of  any  infamous  crime,  no 
person  hereafter  convicted  of  the  embezzlement 
or  misappropriation  of  public  money,  and  no 
person  who  shall  not  be  able  to  read  the  con- 
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stitution  in  the  English  language  and  write  his 
name,  shall  ever  exercise  the  privileges  of  an 
elector  in  this  state;  provided,  that  the  pro- 
visions of  this  amendment  relative  to  an  educa- 
tional qualification  shall  not  apply  to  any  per- 
son prevented  by  a  physical  disability  from 
complying  with  its  requisitions,  nor  to  any  per- 
son who  has  the  right  to  vote,  nor  to  any 
person  who  shall  be  sixty,  years  of  age  and  up- 
wards at  the  time  this  amendment  shall  take 
effect.  (Amendment  adopted  November  6, 
1894.) 

[OEIGINAL  SECTION.] 

Section  1.  Every  native  male  citizen  of  the  Uniteil 
States,  every  male  person  who  shall  have  acquired 
the  rights  of  citizenship  under  or  by  virtue  of  the 
treaty  of  Queretaro,  and  every  male  naturalized  citi- 
zen thereof,  who  shall  have  become  such  ninety  days 
prior  to  any  election,  of  the  age  of  twenty-one  years, 
who  shall  have  been  a  resident  of  the  state  one  year 
next  preceding  the  election,  and  of  the  county  in 
which  he  claims  his  vote  ninety  days,  and  in  the  elec- 
tion precinct  thirty  days,  shall  be  entitled  to  vote  at 
all  elections  which  are  now  or  may  hereafter  be  au- 
thorized by  law;  provided,  no  native  of  China,  no 
idiot,  insane  person,  or  person  convicted  of  any  in- 
famous crime,  and  no  person  hereafter  convicted  of 
the  embezzlement  or  misappropriation  of  public  money, 
shall  ever  exercise  the  privileges  of  an  elector  in  this 
state. 

BIGHT  OF  SUFFRAaE. — When  Congress  admit- 
ted California  as  a  state,  the  constituent  members 
of    the    state,   in    their    aggregate    capacity,    became 
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vested  with  the  sovereign  powers  of  government  "ac- 
cording to  the  principles  of  the  constitution,"  and 
had  the  right  to  prescribe  the  qualifications  of  elec- 
tors.    (People  V.  De  la  Guerra,  40  Cal.  311.) 

It  was  no  violation  of  the  ninth  article  of  the 
treaty  of  Guadalupe  Hidalgo  that  the  qualifications 
of  electors,  as  prescribed  in  the  constitution  of  Cali- 
fornia, were  such  as  to  exclude  some  of  the  inhabi- 
tants from  certain  political  rights.  (People  v.  De  la 
Guerra,  40  Cal.  311.) 

The  elective  franchise  is  not  one  of  the  privileges 
of  citizens  secured  by  the  fourteenth  amendment,  nor 
is  the  power  of  the  state  to  determine  the  class  of 
inhabitants  who  may  vote  within  her  limits  curtailed 
by  that  amendment;  and  the  only  limitation  con- 
tained in  the  fifteenth  amendment  is  that  the  state 
cannot  discriminate  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude;  but  the  power  of  ex- 
clusion upon  all  other  grounds,  including  that  of  sex, 
remains  intact.  (Van  Valkenburg  v.  Brown«  43  Cal. 
43.) 

The  legislature  cannot  add  any  essential  to  the  con- 
stitutional definition  of  an  elector.  (Bergevin  v. 
Curtz,  127  Cal.  86,  59  Pac.  312.) 

A  person  may  be  an  elector  although  not  a  regis- 
tered voter.  (Bergevin  v.  Curtz,  127  Cal.  86,  59  Pac. 
312.) 

Beglstration  is  not  a  qualification  of  an  elector, 
and  cannot  add  to  the  qualifications  fixed  by  the  con- 
stitution; but  it  is  to  be  regarded  as  a  reasonable  reg- 
ulation by  the  legislature  for  the  purpose  of  ascer- 
taining who  are  qualified  electors  in  order  to  prevent 
illegal  voting.  (Bergevin  v.  Curtz,  127  Cal.  86,  59  Pac. 
312.) 

A  primary  election  is  an  election  ''authorized  by 
law,"  within  the  meaning  of  this  section,  and  the  pro- 
visions thereof,  defining  the  qualifications  of  electors, 
are  controlling  in  determining  the  right  to  vote  at 
such  elections,  and  such  right  can  neither  be  enlarged 
nor  curtailed  by  the  legislature.  (Spier  v.  Baker,  120 
Cal.  370,  52  Pac.  659.) 

A  provision  of  the  Primary  Election  Law  that  all 
native-born  citizens,  who  since  the  last  general  elec- 
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tion  have  become  of  legal  age,  and  who  have  been 
legal  residents  of  the  county  thirty  days  prior  to  the 
election,  as  well  as  all  citizens  who  have  become  such 
by  naturalization  since  the  last  general  election,  and 
who  have  been  residents  as  aforesaid,  shall  be  en- 
titled to  vote,  is  an  enlargement  of  the  constitutional 
right  of  suffrage  and  void.  (Spier  v.  Baker,  120  Cal. 
370,  52  Pac.  659.) 

A  provision  of  the  Primary  Election  Law,  that  no 
person  shall  vote  at  primary  elections  whose  name 
does  not  appear  upon  the  last  great  register,  or  sup- 
plements thereto,  curtails  the  right  of  suffrage,  and 
is  void.     (Spier  v.  Baker,  120  Cal.  370,  52  Pac.  659.) 

This  section  does  not  apply  to  a  voter  in  a  recla- 
mation district.  (People  v.  Beclamation  Dist.  No.  551, 
117  Cal.  114,  48  Pac.  1016.) 

The  provision  of  the  Political  Code  that,  when  a 
voter  erases  the  name  of  a  candidate  without  sub- 
stituting another,  the  vote  must  be  counted  for  the 
candidate  whose  name  is  erased,  unless  the  words 
*'no  vote"  are  written  after  the  name  erased,  is  not 
unconstitutional,  as  prescribing  an  educational  quali- 
fication for  the  voter,  or  destroying  the  secrecy  of  the 
ballot.  (Butledge  v.  Crawford,  91  Cal.  526,  27  Pac. 
779.) 

A  person  born  in  a  foreign  state,  whose  father  was 
once  a  citizen  of  the  United  States,  but  renounced  his 
allegiance  before  the  birth  of  such  person,  is  not  a  citi- 
zen of  the  United  States.  (Browne  v.  Dexter,  66  Cal. 
39,  4  Pac.  913.) 

The  legislature  has  no  power  to  authorize  electors 
to  give  their  votes  at  any  place  outside  of  the  county 
or  district  in  which  they  have  had  a  legal  residence 
for  thirty  days  previous  to  the  election.  (Bourland 
V.  Hildreth,  26  Cal.  161.) 

An  act  providing  for  taking  the  votes  of  the  elec- 
tors of  the  state,  who  are  in  the  military  service  of 
the  United  States,  outside  of  the  county  of  their  legal 
residence,  to  be  returned  to  the  secretary  of  state, 
and  counted  in  the  counties  of  the  legal  residence  of 
the  electors,  is  void.  (Bourland  v.  Hildreth,  26  Cal. 
161;  Day  v.  Jones,  31  Cal.  261.) 

The  constitution  does  not  vest  in  any  person  the 
right  to  sign  a  petition  for  the  recall  of  an  officer. 
(Davenport  v.  Los  Angeles,  146  Cal.  508,  80  Pac.  684.) 
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Sec.  2.  Electors  shall  in  all  cases,  except 
treason,  felony,  or  breach  of  the  peace,  be  priv- 
ileged from  arrest  on  the  days  of  election,  dur- 
ing their  attendance  at  such  election,  going  to 
and  returning  therefrom. 

Sec.  2%.  The  legislature  shall  have  the 
power  to  enact  laws  relative  to  the  election  of 
delegates  to  conventions  of  political  parties  at 
elections  known  and  designated  as  primary 
elections.  Also  to  determine  the  tests  and  con- 
ditions upon  which  electors,  political  parties,  or 
organizations  of  voters,  may  participate  in  any 
such  primary  election,  which  tests  or  condi- 
tions may  be  different  from  the  tests  and  con- 
ditions required  and  permitted  at  other  elec- 
tions authorized  by  law ;  or  the  legislature  may 
delegate  the  power  to  determine  such  tests 
or  conditions,  at  primary  elections,  to  the 
various  political  parties  participating  therein. 
It  shall  also  be  lawful  for  the  legislature  to 
prescribe  that  any  such  primary  election  law 
shall  be  obligatory  and  mandatory  in  any  city, 
or  any  city  and  county,  or  in  any  county,  or  in 
any  political  subdivision,  of  a  designated  pop- 
ulation, and  that  such  law  shall  be  optional  in 
any  city,  city  and  county,  county,  or  political 
subdivision  of  a  lesser  population,  and  for  such 
purpose  such  law  may  declare  the  population 
of  any  city,  city  and  county,  county,  or  political 
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subdivision,  and  may  also  provide  what,  if  any, 
compensation  primary  election  officers  in  de- 
fined places  or  political  subdivisions  may  re- 
ceive, without  making  compensation  either  gen- 
eral  or   uniform.     (Amendment   adopted   No- 


Sec.  2%.  The  legislature  shall  have  the  power 
to  enact  laws  relative  to  the  election  of  delegates 
to  conventions  of  political  parties ;  and  the  legis- 
lature shall  enact  laws  providing  for  the  direct 
nomination  of  candidates,  for  public  office,  by 
electors,  political  parties,  or  organizations  of 
electors  without  conventions,  at  elections  to  be 
known  and  designated  as  primary  elections ;  also 
to  determine  the  tests  and  conditions  upon  which 
electors,  political  parties,  or  organizations  of 
electors  may  participate  in  any  such  primary 
election.  It  shall  also  be  lawful  for  the  legis- 
lature to  prescribe  that  any  such  primary  elec- 
tion shall  be  mandatory  and  obligatory.  The 
legislature  shall  also  have  the  power  to  establish 
the  rates  of  compensation  for  primary  election 
officers  serving  at  such  primary  elections  in  any 
city,  or  city  and  county,  or  county,  or  other 
subdivision  of  a  designated  population,  without 
making  such  compensation  uniform,  and  for 
such  purpose  such  law  may  declare  the  popula- 
tion  of  any  city,  city  and  county,  county  or 
political  subdivision.  Provided,  however,  that 
until  the  legislature  shall  enact  a  direct  primary 
election  law  under  the  provisions  of  this  section, 
the  present  primary  election  law  shall  remain 
in  force  and  effect.  [Amendment  adopted  No- 
vember 3,  1908.] 
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Sec.  3.  No  elector  shall  be  obliged  to  per- 
form militia  duty  on  the  day  of  election,  except 
in  time  of  war  or  public  danger. 

Sec.  4.  For  the  purpose  of  voting,  no  person 
shall  be  deemed  to  have  gained  or  lost  a  resi- 
dence by  reason  of  his  presence  or  absence 
while  employed  in  the  service  of  the  United 
States,  nor  while  engaged  in  the  navigation  of 
the  waters  of  this  state  or  of  the  United  States, 
or  of  the  high  seas ;  nor  while  a  student  at  any 
seminary  of  learning;  nor  while  kept  at  any 
almshouse  or  other  asylum,  at  public  expense ; 
nor  while  confined  in  any  public  prison. 

RESIDENCE. — This  provision  does  not  preclude 
the  gaining  of  a  residence  for  the  purpose  of  voting 
by  soldiers,  college  students,  or  inhabitants  of  a  vet- 
erans' home,  upon  proof  of  their  intention  to  acquire 
a  domicile  in  the  county  of  which  they  are  inhabi- 
tants. (Stewart  v.  Kyser,  105  Cal.  459,  39  Pac.  19; 
People  V.  Holden,  28  Cal.  123.) 

Presence  in  the  state  more  than  six  months  and  in 
the  county  more  than  thirty  days,  under  orders  as 
a  soldier  in  the  military  service  of  the  United  States, 
does  not  of  itself  entitle  a  person  to  vote.  (Devlin  v. 
Anderson,  38  Cal.  92.) 

This  section  does  not  authorize  an  act  providing 
for  the  taking  of  the  votes  of  electors  of  this  state,  in 
the  military  service  of  the  United  States,  outside  of 
the  counties  of  their  legal  residences.  (Bourland  v. 
midreth,  26  Cal.  161;  Day  v.  Jones,  31  Cal.  261.) 

Sec.  5.  All  elections  by  the  people  shall  be 
by  ballot  *  or  by  such  other  method  as  may  be 
prescribed  by  law;  provided,  that  secrecy  in 
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voting  be  preserved.     [All  after  •  added  by 
amendment  adopted  November  3,  1896.] 

Secrecy  of  the  baUot. — The  provision  of  the  primary 
election  law  of "  1901,  requiring  the  person  voting  to 
take  an  oath  that  he  has  a  bona  fide  present  inten- 
tion of  supporting  the  nominees  of  the  party,  does  not 
violate  the  provision  of  this  section  securing  the 
secrecy  of  the  ballot.  (Bebstock  v.  Superior  Court, 
U6  Cal.  8,  80  Pac.  65.) 

Sec.  6.  The  inhibitions  of  this  Constitution 
to  the  contrary  notwithstanding,  the  legis-, 
lature  shall  have  power  to  provide  that  in  dif- 
ferent parts  of  the  state  different  methods  may 
be  employed  for  receiving  and  registering  the 
will  of  the  people  as  expressed  at  elections,  and 
may  provide  that  mechanical  devices  may  be 
used  within  designated  subdivisions  of  the  state 
at  the  option  of  the  local  authority  indicated 
by  the  legislature  for  that  purpose.  (Amend- 
ment adopted  November  4,  1902.) 
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ARTICLE  m. 

DISTRIBUTION  OF  POWERS. 

Section  1.  The  powers  of  the  government  of 
the  state  of  California  shall  be  divided  into 
three  separate  departments — ^the  legislative,  ex- 
ecutive, and  judicial;  and  no  person  charged 
with  the  exercise  of  powers  properly  belonging 
to  one  of  these  departments  shall  exercise  any 
functions  appertaining  to  either  of  the  others, 
except  as  in  this  constitution  expressly  directed 
or  permitted. 

DEFABTMENTS  OF  GOVEBl^MENT.— The  de- 
partments mentioned  in  this  section  are  the  depart- 
ments of  the  state  government,  and  not  the  local  gov- 
ernments thereafter  to  be  created  by  the  legislature, 
(People  V.  Provines,  34  Cal.  520;  Staude  v.  Election 
Commrs.,  61  Cal.  313;  HoUey  v.  Orange  Co.,  106  Cal. 
420,  39  Pac.  790.  Burgoyne  v.  Supervisors,  5  Cal.  9, 
and  cases  following  it,  overruled.) 

This  provision  does  not  place  either  department 
above  the  law,  nor  make  either  independent  of  the 
other.     (McCauley  v.  Brooks,  16  Cal.  11.) 

As  to  how  far  the  several  departments  are  inde- 
pendent of  each  other,  see  People  v.  Twelfth  District 
Court,  17  Cal.  547. 

Legislatiye  department. — The  distinction  between  a 
judicial  and  a  legislative  act  is,  that  the  former  de- 
termines what  the  law  is  and  what  the  rights  of  the 
parties  are,  with  reference  to  transactions  already 
had,  and  the  latter  prescribes  what  the  law  shall  be 
in  future  cases  arising  under  it.  (People  v.  Board  of 
Education,  54  Cal.  375.) 

Legislatiye  power  prescribes  rules  of  conduct  foi 
the  government  of  the  citizen  or  subject,  while  judi- 
cial power  punishes  and  redresses  wrongs  growing 
out  of  rules  previously  established.  The  distinction 
lies  between  a  rule  and  a  sentence.     (£z  parte  Shrad- 
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er,  33  Cal.  279;  Smith  v.  Strother,  68  Cal.  194,  8  Pac. 
852;  Wulzen  v.  Supervisors,  101  Cal.  15,  35  Pac.  353.) 

The  legislature  cannot  exercise  judicial  functions. 
(Guy  V.  Hermance,  5  Cal.  73.) 

An  act  providing  that  no  injunction  shall  issue 
against  commissioners  created  by  the  act  is  an  exer- 
cise of  judicial  functions,  and  void.  (Guy  v.  Her- 
mance, 5  Cal.  73.) 

The  election  of  officers  is  political,  and  may  be  ex- 
ercised by  both  the  legislative  and  executive  branches 
of   the   government.     (People  v.   Langdon,  8  Cal.   1.) 

To  audit  and  allow  the  claim  of  a  judgment  credi- 
tor against  a  city  is  not  the  exercise  of  a  judicial 
function.     (People  v.  Supervisors,  11  Cal.  207.) 

The  legislature  may  pass  a  special  law  directing  a 
court  to  transfer  an  indictment  for  murder  pending 
therein  to  another  court  for  trial.  (People  v.  Twelfth 
District  Court,  17  Cal.  547.) 

An  act  conferring  upon  boards  of  supervisors  power 
to  try  a  contest  in  relation  to  the  office  of  county  judge 
is  void.     (Stone  v.  Elkins,  24  Cal.  125.) 

An  act  of  the  legislature  granting  a  new  trial,  or 
reopening  a  judgment  in  an  action^  between  individuals, 
would  be  an  assumption  of  judicial  power;  but  an 
act  allowing  a  judgment  in  favor  of  the  state  to 
be  reopened  would  not  be  invalid.  (People  v.  Fris- 
bie,  26  Cal.  135.) 

The  legislature  cannot  by  law  fix  the  assessed  valne 
of  property.     (People  v.  Hastings,  29  Cal.  449.) 

The  legislature  has  no  power  to  legalize  existing 
pleadings  substantially  defective,  without  first  requir- 
ing them  to  be  amended.  (People  v.  Mariposa  Co., 
31  Cal.  196.) 

An  act  determining  that  certain  trades  are  offen- 
sive is  not  an  exercise  of  judicial  power.  (Ex  parte 
Shrader,  33  Cal.  279.) 

An  act  to  validate  a  judgment  of  a  court  void  for 
want  of  jurisdiction  is  void.  (Pryor  v.  Downey,  50 
Cal.  388.) 

The  exercise  by  the  legislature  of  visitorial  or 
iupervisorial  power  over  corporations  does  not  violate 
this  section.  (In  re  Bunkers,  1  Cal.  App.  61,  81  Pac. 
748.) 
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As  to  whether  the  sale  of  the  property  of  a  minor 
is  a  matter  of  judicial  cognizance  exclusively,  see 
Paty  V.  Smith,  50  Cal.  153.  ' 

An  act  prescribing  the  contents  of  a  complaint  to 
foreclose  a  street  assessment  is  not  a  usurpation  of 
judicial  functions.  (Whiting  v.  Townsend,  57  Cal. 
515.) 

The  action  of  a  board  of  education,  in  adopting  a 
series  of  readers  for  the  public  schools,  in  lieu  of  a 
series  previously  in  use,  is  an  exercise  of  legislative 
and  not  judicial  power.  (People  v.  Board  of  Edu- 
cation, 54  Cal.  375.) 

Judicial  department.— The  legislature  has  no  power 
to  confer  other  than  judicial  functions  upon  the  courts. 
(Burgoyno  v.  Supervisors,  5  Cal.  9:  Hardenbureh  ▼. 
Kidd,  10  Cal.  402.)  * 

An  act  authorizing  the  judges  of  the  superior 
court  to  fix  the  salaries  of  the  official  reporters  of  the 
courts  is  void  as  imposing  legislative  functions  upon 
the  judiciary.  (Smith  v.  Strother,  68  Cal.  194.  8  Pac. 
852.)  ' 

But  an  act  permitting  the  judge  to  fix  the  compensa- 
tion of  a  shorthand  reporter  after  the  services  are 
rendered  does  not  confer  legislative  power  upon  the 
judiciary.  (McAllister  v.  Hamlin,  83  Cal.  361,  23  Pac. 
357;  Stevens  v.  Truman,  127  Cal.  155,  59  Pac.  397.) 

An  act  conferring  upon   district  judges  the  power 
to  appoint  police  commissioners  is  not  in  conflict  with 
this   section.     (Staude   v.   Election   Commrs.,   61   Cal 
313.) 

A  law  providing  for  the  change  of  names  of  cor- 
porations upon  petition  to  the  superior  court  is  not 
unconstitutional  as  delegating  legislative  power  to 
the  judiciary.  (Matter  of  La  Societe  Francaise,  etc., 
123  Cal.  525,  56  Pac.  458.) 

The  legislature  cannot  confer  nonjudicial  power  up- 
on the  judges  of  a  court  as  commissioners  any  more 
than-  upon  the  court  itself.  (Burgoyne  v.  Supervis- 
ors, 5  Cal.  9.) 

An  act  conferring  upon  the  courts  of  sessions  the 
entire  management  of  the  financial  business  of  the 
counties  is  void.  (Burgoyne  v.  Supervisors,  5  Cal.  9; 
Phelan  v.  San  Francisco,  6  Cal.  531;  Phelan  v.  San 
Francisco,  20  Cal.  39.) 
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The  state  dental  law  does  not  confer  upon  the  board 
of  dental  examiners  judicial  functions  by  giving  it 
authoritj  to  indorse  reputable  dental  colleges.  (Ex 
parte  Whitley,  144  Cal.  179,  77  Pac.  879.) 

An  act  providing  that  the  court  may  prescribe  by 
rale  what  shall  be  deemed  a  walyer  of  a  jury  trial 
is  in  violation  of  this  section.  (Exliae  r.  Smith,  5 
Cal.  112.) 

The  judiciary  has  power  to  examine  into  the  action 
of  the  executive  in  surrendering  a  fugitiye  from  jus- 
tice.    (In  re  Manchester,  5  Cal.  237.) 

The  legislature  cannot  confer  upon  the  county  judge 
power  to  call  an  election.  (Dickey  v.  Hurlburt,  5  Cal. 
343.) 

An  act  conferring  upon  the  county  court  power  of 
incorporating  towns  is  void.  (People  v.  Nevada,  6 
Cal.  143.) 

The  assessment  of  taxes  is  not  a  judicial,  but  a 
legislative,  function.  (Hardenburgh  v.  Kidd,  10  Cal. 
402.) 

The  duties  of  a  judge  in  a  proceeding  to  condemn 
land  are  judicial.  (Gilmer  v.  Lime  Point,  18  Cal. 
229.) 

The  legislature  may  declare  the  mayor  of  a  city 
to  be  ex  officio  a  justice  of  the  peace.  (XJridas  v. 
Morrill,  22  Cal.  473.) 

The  chief  justice  of  the  supreme  court  is  prohibited 
by  this  section  from  exercising  the  functions  and 
duties  of  trustee  of  the  state  library.  (People  v.  Sand- 
erson, 30  Cal.  160.  But  see  People  v.  Provines,  34 
Cal.  520.) 

This  section  does  not  prohibit  a  police  judge  of  a 
city  from  performing  the  duties  of  a  police  commis- 
sioner.    (People  V.  Provines,   34  Cal.  520.) 

The  legislature  may  invest  judicial  officers  with 
power  to  punish  for  contempt.  (Crocker  v.  Conrey,  140 
Cal.   213.) 

The  legislature  cannot  invest  ministerial  officers  with 
the  power  to  punish  individuals  by  fine  and  imprison- 
ment.    (Burns  v.  Superior  Court,  140  Cal,  1.) 

The  power  to  reiuovei  a  public  officer  for  cause  is 
not  judicial  in  its  character.  (Matter  of  Carter,  141 
Cal.  316.) 

Executiye  department. — The  power  of  appointment 
to  office  is  not  essentially  an  executive  function,  with- 
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in  the  meaning  of  this  section;  and  such  power  may 
be  exercised  by  the  members  of  the  legislature.  (Peo- 
ple ▼.  Freeman,  80  Cal.  233,  22  Pac.  173;  People  v. 
Langdon,  8  Cal.  1.) 

The  power  to  levy  a  tax  is  purely  legislative,  and 
cannot  be  delegated  to  the  county  superintendent  of 
schools,  who  is  an  executive  ofiicer.  (McOabe  v.  Car- 
penter, 102  Cal.  469,  36  Pac.  836.) 

A  law  requiring  the  auditor's  certificate  that  there 
is  sufficient  money  in  the  treasury  before  an  appro- 
priation is  made  is  valid,  and  does  not  vest  judicial 
functions  in  a  ministerial  officer.  (Higgins  v.  San 
Diego  Water  Co.,  118  Cal.  524,  45  Pac.  824,  50  Pac. 
670;  PoUok  v.  San  Diego,  118  Cal.  593,  50  Pac.  769.) 

A  law  conferring  power  upon  city  trustees  to  re- 
moYO  a  municipal  officer  is  valid.  (Croly  v.  Sacra- 
mento, 119  Cal.  229,  51  Pac.  323.)  , 

An  act  giving  to  horticultural  commissionors  power 
to  determine  whether  any  particular  place  is  a  nui- 
sance, because  infected  with  insect  pests,  does  not 
confer  judicial  power  on  such  commissioners.  (Los 
Angeles  v.  Spencer,  126  Cal.  670,  59  Pac.  202.) 

A  law  authorizing  the  high  school  board  to  furnish 
the  supervisors  with  an  estimate  of  the  amount  of  the 
tax  required,  but  leaving  it  to  the  supervisors  to  fix 
the  tax,  is  not  invalid  as  delegating  legislative  power 
to  an  executive  officer.  (People  v.  Lodi  High  School 
Dist.,  124  Cal.  694,  67  Pac.  C6o.  McCabe  v.  carpenter, 
102  Cal.  469,  36  Pac.  836,  distinguished.) 
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§  1. 

^           §     2. 

§     3- 

§     4. 

§     5. 

§     6. 

§     7. 

§     8. 

§     9. 

§  10. 

§  11. 

§  12. 

§  13. 

§  14. 

§  15. 

ARTICLE  IV. 

LEGISLATIVE  DEPARTMENT. 

Senate  and  assembly,  and  enacting  clause. 

Sessions  of  legislature. 

Election  and  term  of  assemblymen* 

Election  and  term  of  senators. 

Number  and  classes  of  senators. 

Senatorial  and  legislative  districts. 

Organization  of  legislature. 

What  number  constitutes  a  quorum. 

Rules  for  their  government — Expulsions. 

Each  house  to  keep  a  journal. 

Privilege  of  members. 

Vacancies,  how  filled. 

Open  doors  and  secret  sessions. 

Adjournment,  how  long  and  where  to. 

Origin  and  passage  of  bills. 
§  16.    Approval  and  return  of  bills — Passage  over  veto. 
§17.    Impeachments,  presentment  and  trial  of. 
§  18.     What  officers  liable  to  impeachment — ^Judgment 

•    on. 
§  19.     Member  ineligible  to  office    created  during  the 

term. 
§  20.    Who  ineligible  to  office  under  state  government 

— Proviso. 
§  21.    Embezzlement  or  defalcation — Penalty  for. 
§  22.    Public  moneys  and  accounts — Statement  of  re- 
ceipts and  expenditures. 
§  23.     Compensation  not  to  be  increased  during  term. 
§  24.     Title  of  laws — Revision  and  amendment — ^Publi- 
cation of. 
§  25.    Local  and  special  laws  prohibited. 
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§  26.     Lotteries     prohibited — Purchase     and    sale     of 

shares  of  stock  to  be  regulated. 
§  27.     Congressional  and  senatorial  districts. 
§  28.     Elections  by  legislature  to  be  viva  voce. 
§  29.     General  appropriation  bill,  what  to  contain. 
§  30.     Restrictions   on   appropriations    and   grants    of 

aid. 
§  31.     Credit    of  state  or    municipalities    not    to    be 

loaned. 
§  32.     Extra  compensation  to  officers  forbidden. 
§  33.     Charges  of  gas  and  telegraph  corporations   to 

be  regulated. 
§  34.     Special  appropriation  bill,  restriction  as  to. 
J  35.     Lobbying  defined — ^Punishment  for. 

Section  1.  The  legislative  power  of  this 
state  shall  be  vested  in  a  senate  and  assembly, 
which  shall  be  designated  *'The  Legislature  of 
the  State  of  California,"  and  the  enacting 
clause  of  every  law  shall  be  as  follows:  **The 
People  of  the  State  of  California,  represented 
in  Senate  and  Assembly,  do  enact  as  follows.'' 

LEGISLATIVE  POWER.— The  legislature  has  the 
same  unlimited  power  of  legislation  which  resides  in 
the  British  parliament,  except  when  restrained  and 
limited  either  by  express  words  of  the  constitution 
or  by  necessary  implication;  and  its  power  cannot  be 
restrained  by  any  unnecessary  implications.  (Mitchell 
V.  Winnek,  117  Cal.  520,  49  Pac.  579.) 

The  legislature  is  not  synonymous  with  the  law- 
making power  and  does  not  include  the  governor  ex- 
cept as  aDplied  to  the  enactment  of  laws.  (Brooks  v. 
Fischer,  79  Cal.  173,  21  Pac.  652.) 

The  constitution  is  not  a  grant  of  power,  but  a 
restriction  upon  the  power  of  the  legisatare,  and  the 
legislature  has  the  entire  legislative  power  of  the 
state   not  prohibited  to  the  -  legislature  or  eonf  errecl 
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upon  some  other  body.  (Sheehan  v.  Scott,  145  Cal. 
684,   79  Pac.   869.)  • 

All  powers  of  any  of  the  departments  of  the  gov- 
ernment, not  disposed  of  or  distributed  by  the  consti- 
tution, are  left  at  the  disposal  of  the  legislature. 
(Boss  V.  Whitman,  6  Cal.  361.) 

The  legislature  is  not  controlled  as  to  its  powers 
or  the  mode  of  their  exercise  otherwise  than  by  the 
restrictions  of  the  constitution.  (Hobart  ▼.  Supervis- 
ors, 17  Cal.  23;  People  v.  Seymour,  16  Cal.  332.) 

The  legislature  represents  the  independent  sover- 
eignty of  the  people  of  the  state,  and  is  supreme  and 
unlimited  in  all  legitimate  subject  matters  of  legis- 
lation, and  is  controlled  only  by  such  restrictions  as 
are  imposed  by  the  organic  law  of  the  state.  (Beals 
v.  Amador  Co.,  35  Cal.  624.; 

The  legislature  may  accept  a  private  bounty  for 
the  benefit  of  the  state,  although  such  bounty  influ- 
ences legislative  action.     (People  v.  Bigler,  5  Cal.  23.) 

The  legislature  has  full  power  to  alienate  the  tide 
lands  of  the  state,  subject  only  to  the  right  of  the 
public  to  use  them  for  the  purposes  of  navigation  and 
fishing.  (Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.  160,  50  Pac.  277.) 

The  legislature  may  determine  whether  or  not  a 
certain  improvement  is  of  a  public  nature,  and  the 
courts  will  not  interfere  with  this  determination,  un- 
less it  is  palpably  and  entirely  for  private  benefit. 
(In  re  Madera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272; 
Hagar  v.  Supervisors,  47  Cal.  222.) 

As  to  the  validity  of  acts  contrary  to  natural  jus- 
tice, see  People  v.  Bigler,  5  Cal.  23. 

Exercise  of  power. — A  legislative  assembly  has  all 
the  powers  and  privileges  which  are  necessary  to 
the  proper  exercise,  in  all  respects,  of  its  appropriate 
functions.     (Ex  parte  McCarthy,  29  Cal.  395.) 

The  senate  has  power  to  summon  witnesses  to  tes- 
tify concerning  a  charge  of  bribery  brought  against 
its  members.     (Ex  parte  McCarthy,  29  Cal.  395.) 

The  legislature  may  compel  the  attendance  of  all 
persons  within  the  limits  of  their  constituency,  as 
witnesses,  in  regard  to  subjects  on  which  they  have 
power  to  act  and  into  which  they  institute  an  inves- 
tigation.    (Ex  parte  McCarthy,  29  Cal.  395.) 


Art.  IV,  §  1  CONSTITUTION  OF   1879.  76 

Witnesses  before  either  braneh  of  the  legislature 
#na7  be  compelled  to  testify  by  process  of  contempt. 
CBx  parte  McCarthy,  29  Gal.  395.) 

Delegation  of  power. — The  power  to  make  laws  can- 
not be  delegated  by  the  legislature  to  the  people  of 
the  state,  or  to  any  portion  of  the  people.  (Ex  parte 
Wall,  48  Cal.  279.) 

The  legislature  has  no  power  to  refer  a  statute  to 
the  people  to  decide  by  a  popular  TOte  whether  it 
shall  go  into  eifect.     (liix  parte  Wall,  48  CaL  279.) 

As  to  whether  the  legislature  may  confer  upon  the 
yoters  of  a  county  directly  the  power  to  enact  laws, 
questioned  but  not  decided.  (Ex  parte  Anderson,  134 
Cal.  69.) 

There  cannot  be  two  equal,  co-ordinate  law-making 
powers  within  the  same  territory,  each  existing  with- 
out any  restrictions  the  one  upon  the  other;  and, 
tiiereioie,  a  law  empowering  the  voters  of  a  county 
and  also  the  board  of  supervisors  of  the  county  to 
enact  and  repeal  laws  on  the  same  subjects  is  in- 
valid.    (Ex  parte  Anderson,  134  Cal.  69.) 

The  legislature  cannot  delegate  its  general  legis- 
lative functions,  but  it  can  authorize  others  to  do 
those  things  which  it  cannot  understandingly  or  ad- 
vantageously do  itself.  Thus,  it  can  delegate  to  the 
voters  of  a  county  power  to  select  a  county  seat.  (Up- 
ham  V.  Supervisors,  8  Cal.  378.) 

Laws  may  be  either  absolute,  dependent  upon  no 
contingency,  or  subject  to  conditions.  They  may 
take  effect  only  upon  the  happening  of  events  which 
are  future  and  uncertain,  and  among  others,  the  vol- 
untary act  of  the  parties  upon  whom  they  are  de- 
signed to  operate.     (Blanding  v.  Burr,  13  Cal.  343.) 

Thus,  a  provision  of  an  act  that  the  question  of 
the  issuance  of  bonds  shall  be  submitted  to  the  peo- 
ple is  valid.     (Blanding  v.  Burr,  13  Cal.  343.) 

But  while  a  statute  may  be  conditional,  so  that  its 
taking  effect  may  depend  upon  a  subsequent  event 
which  may  be  named  in  it,  yet  this  event  must  be 
one  which  shall  produce  such  a  change  of  circum- 
-:tances  that  the  law-makers,  in  their  own  judgment, 
•".an  declare  it  wise  that  the  law  shall  take  effect 
when  the  event  shall  occur.  (Ex  parte  Wall,  48  Cal. 
^79.) 
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All  act  authorizing  the  submission  to  the  people  of 
the  question  of  a  tax  for  an  improvement  is  valid. 
(Pattison  v.  Yuba  Co.,  13  Cal.  175.) 

The  act  providing  for  the  annexation  of  territory 
to  incorporated  towns  does  not,  in  its  provision  for 
a  vote  by  the  people,  comprise  any  unwarranted  dele- 
gation of  legislative  power.  (People  v.  Town  of 
Ontario,    148   Cal.   625.) 

The  provision  of  the  act  creating  the  board  of  medi- 
cal examiners  permitting  the  board  to  revoke  a  license 
for  '' advertising  of  medical  business  in  whicu  grossly 
improbable  statements  are  made"  is  void.     (Hewitt ^i^ 
V.  Board,  148  Cal.  590.)  ^ 

The  legislature  may  delegate  to  the  legislative  au- 
thorities power  to  determine  what  shall  constitute  a 
public  offenso.  (Denninger  v.  Becorder's  Court,  145 
Cal.  629,  79  Pac.  360.) 

The  legislature  may  make  a  local  law  depend  for 
effect  upon  the  will  of  all  the  voters  of  a  locality,  or 
of  a  majority,  or  upon  the  assent  of  a  few,  as  in 
the  case  of  removal  of  capitols,  courthouses,  etc.,  upon 
donations  or  other  advantages  received.  (Hobart  v. 
Supervisors,  17  Cal.  23.     But  see  Dickey  v.  Hurlburt, 

5  Cal.  343,  by  Heydenfeldt,  J.) 

The  legislature  cannot  delegate  its  power  to  fix 
water  rates.  (Spring  Valley  W.  W.  v.  San  Francisco, 
61  Cal.  3.) 

An  act  which  leaves  it  permissive  with  a  board 
whether  or  not  the  work  shall  be  done,  and  when 
and  where  taxes  shall  be  levied  for  the  same,  is  an 
unlawful  delegation  of  legislative  functions.  (Per 
McKee,  J.,  in  People  v.  Parks,  58  Cal.  624,  641.) 

An  act  authorizing  a  commissioner  to  require  fac- 
tories and  workshops  to  provide  mechanical  contri- 
vances to  prevent  the  inhaling  of  dust,  filaments  and 
gases,  when  it  appears  to  him  that  it  can  be  to  a  great 
extent  prevented  by  such  contrivances,  is  an  unlawful  j 
'delegation  of  legislative  functions.  (Schaezlein  v.  y 
Cabaniss,  135  Cal.  466,  67  Pac.  755.) 

An  ordinance  prohibiting  the  alteration  or  repair 
of  any  wooden  building  within  certain  designated  fire 
limits,  without  permission  of  the  fire  wardens  and 
approval  of  a  majority  of  the  committee  on  fire  de- 
partment and  the  mayor,  is  not  an  unlawful  delega- 
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tion  of  legislative  functions.     (Ex  parte  Fiske,  72  Cal. 
125,  13  Pac.  310.) 

An  act  providing  for  forming  the  county  of  Orange 
out  of  part  of  the  county  of  Los  Angeles,  upon  the 
assent  of  two-thirds  of  the  qualified  electors  of  the 
proposed  new  county,  is  not  a  delegation  of  legisla- 
tive power.  (People  v.  McFadden,  81  Cal.  489,  22  Pac. 
851.) 

Municipal  boards  can  delegate  only  duties  minis- 
terial in  character,  and  not  calling  for  the  exercise  of 
discretion.  (HoUey  v.  Orange  Co.,  106  Cal.  420,  39 
Pac.  790.) 

Powers  conferred  upon  a  municipal  corporation,  in- 
volving the  exercise  of  judgment  and  discretion,  aro 
in  the  mature  of  public  trusts,  and  cannot  be  dele- 
gated.    (Scollay  V.  Butte  Co.,  67  Cal.  249,  7  Pac.  661.) 

The  legislature  had  power  to  enact  the  act  of  1891, 
to  establish  law  libraries,  and  to  provide  that  coun- 
ties might  come  within  the  provisions  of  the  act,  as 
the  boards  of  supervisors  of  the  respective  counties 
might  determine.  (Board  v.  Supervisors,  99  Cal.  571, 
34  Pac.  244.) 

A  provision  of  the  County  Government  Act  of  1883, 
that  the  boards  of  supervisors  of  counties  of  certain 
designated  classes  may  allow  county  officers  a  deputy 
whenever  in  the  opinion  of  such  board  the  salary  of 
such  officers  is  insufficient,  is  an  unlawful  delegation 
of  legislative  power.  (Dougherty  v.  Austin,  94  Cal. 
601,  28  Pac.  834;  People  v.  Johnson,  95  Cal.  471,  31 
Pac.  611.) 

An  act  providing  that  a  board  of  harbor  commis- 
sioners may  impose  penalties  not  exceeding  five  hun- 
dred dollars  for  the  violation  of  the  rules  made  by 
them  is  a  delegation  of  legislative  functions.  (Har- 
bor Commrs.  v.  Eedwood  Co.,  88  Cal.  491,  26  Pac. 
375.) 

The  legislature  cannot  delegate  to  a  board  of  medi- 
cal examiners  the  power  of  declaring  what  acts  shall- 
constitute  a  misdemeanor.     (Per  Paterson,  J.,  in   Ex- 
parte  McNulty,  77  Cal.  164,  19  Pac.  237.) 

An  act  authorizing  a  commission  to  make  certain 
quarantine  regulations,  and  declaring  that  a  violation 
of  them  shall  be  a  misdemeanor,  is  an  unlawful  dele- 
gation of  legislative  power.  (Ex  parte  Cox.  63  Cal. 
21.) 
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An  act  creating  a  state  board  of  equalization  an4 
providing  that  such  board  shall  determine  the  rate 
of  taxation,  is  not  an  unlawful  delegation  of  lesie- 
lative  power.  (Savings  etc.  Soc.  v.  Austin,  46  Oal. 
415.    But  see  Houghton  y.  Austin,  47  Gal.  646.) 

An  act  which  submits  to  a  popular  vote  of  the 
electors  of  a  county  the  question  whether  certain  ter- 
ritory shall  be  annexed  thereto  is  valid.  (People  v. 
Naily,  49  Cal.  478.) 

Police  power. — The  legislature  cannot,  under  the 
guise  of  police  regulations,  enact  laws  not  pertaining 
to  the  public  welfare,  health  or  morals,  and  which  im- 
pose onerous  and  unnecessary  burdens  upon  business 
and  property.  (Ex  parte  Hayden,  147  Cal.  649,  82  Pac. 
315;  Ex  parte  Drexel,  147  Cal.  763,  82  Pac.  429.) 

An  act  designed  to  obtain  for  people  of  a  certain 
locality  an  advantage  cannot  be  upheld  as  a  police 
regulation.  (Hellman  v.  Los  Angeles,  147  Cal.  649, 
82  Pac.  313.) 

Police  regulations  are  not  unconstitutional  because 
they  may  incidentally  operate  to  deprive  individuals 
of  their  property  without  compensation,  nor  because 
they  may  create  a  monopoly.  (In  re  Zhizhuzza,  147 
Cal.  328,  81  Pac.  955.) 

An  act  forbidding  the  issuance  of  trading  stamps 
and  coupons  redeemable  in  ''anything  unidentified  by 
or  unselected  by  the  purchaser  at  the  time  of  the  sale, ' ' 
is  unconstitutional.  (Ex  parte  Drexel,  147  Cal.  763, 
82  Pac.  424.) 

An  act  requiring  all  fruit  shipped  to  be  stamped 
with  a  statement  truly  designating  the  county  and  im- 
mediate locality  in  which  such  fruit  is  grown  is  not 
a  reasonable  exercise  of  the  police  power.  (Ex  parte 
Hayden,  147  Cal.  649,  82  Pac.  315.) 

The  police  power  will  not  authorize  the  state  to 
take  private  property  for  public  use  without  com- 
pensation when  such  property  can  be  condemjied  and 
paid  for.  (People  v.  Elk  River  etc.  Co.,  107  Cal.  221, 
40  Pac.  531.) 

An  act  making  it  a  misdemeanor  to  keep  open  a 
barber-shop  on  Sundays  or  other  holidays  is  unrea- 
sonable. (Ex  parte  Jentzsch,  112  Cal.  468,  44  Pac. 
803.) 

The  state  has  authority  to  regulate  fisheries  within 
ite  borders,  and  may  provide  the  places  as  well  as 
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the  times 
exclusive 
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it  is  not  a  nuisance  merely  because  it  obstructs  tne 
passage    of   light   and   air.     But    the   legislature    may 
regulate  the  erection  of  division  walls  on  the  divisioia 
line.     (Western   etc.   Co.   v.   Knickerbocker,    103    Cal 
111,  37  Pac.  192.) 

An  act  to  prohibit  Chinese  persons  from  coming 
into  the  state,  and  prescribing  terms  and  conditions 
upon  which  those  residing  in  the  state  shall  be  per- 
mitted to  remain  and  travel  therein,  is  void.  (Ex 
parte  Ah  Cue,  101  Cal.  197,  35  Pac.  556.) 

The  act  of  1891,  permitting  the  organization  and 
creation  of  sanitary  districts,  is  within  the  police 
power  of  the  state.  (Woodward  v.  Fruit  vale  Sani- 
tary Dist.,  99  Cal.  554,  34  Pac.  239.) 

An  act  forbidding  the  sale  of  liquors  within  cer- 
tain distances  of  certain  named  educational  and  re- 
formatory institutions  is  a  valid  police  regulation 
(Ex  parte  McClain,  61  Cal.  436.) 

It  is^'within  the  police  power  of  the  state  to  au- 
thorize the  channel  of  a  river  to  be  turned  or  straight- 
ened.    (Green  v.  Swift,  47  Cal.  536.) 

Th«  legislature  has  no  power  to  declare  that  a 
physician  is  guilty  of  unprofessional  conduct  in  ad- 
vertising himself  as  a  specialist  in  certain  diseases, 
and  punishable  as  for  a  misdemeanor.  (Per  Thorn- 
ton, J.,  in  Ex  parte  McNulty,  77  Cal.  164,  19  Pac.  237.) 
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Sec.  2.  The  sessions  of  the  legislature  shall 
commence  at  twelve  o'clock  M.  on  the  first 
Monday  after  the  first  day  of  January  next 
succeeding  the  election  of  its  members,  and. 
after  the  election  held  in  the  year  eighteen 
hundred  and  eighty,  shall  be  biennial,  unless 
the  governor  shall,  in  the  interim,  convene  the 
legislature  by  proclamation.  No  pay  shall  be 
allowed  to  members  for  a  longer  time  than  sixty 
days,  except  for  the  first  session  after  the  adop- 
tion of  this  constitution,  for  which  they  may  be 
allowed  pay  for  one  hundred  days.  And  no 
bill  shall  bfe  introduced,  in  either  house,  after 
the  expiration  of  ninety  days  from  the  com- 
mencement  of  the  first  session,  nor  after  fifty 
days  after  the  commencement  of  each  succeed- 
ing session,  without  the  consent  of  two-thirds 
of  the  members  thereof. 

SESSIONS. — After  the  legislature  has  adjourned 
sine  die»  the  court  has  no  power  to  carry  into  effect  a 
mandate  requiring  legislative  action,  even  if  such 
mandate  were  otb^rwise  proper.  (French  v.  Senate, 
146  Cal.  604,  80  Pac.  1031.) 

The  legislature  cannot  be  convened  upon  the  man- 
date of  the  judicial  power.  (French  v.  Senate,  146 
Cal.  604,  80  Pac.  1031.) 

INTRODUCTION  OF  BILLS.—Af ter  the  fifty  days 
within  which  bills  may  be  introduced  have  expired, 
a  bill  previously  introduced  may  be  amended  in  the 
same  manner  as  before,  and  several  bills  may  be  con- 
solidated in  the  form  of  a  substitute.  (Hale  v.  Mc- 
Gettigan,  114  Cal.  112,  45  Pac.  1049.) 

If  the  legislative  journals  are  silent  upon  the  ob- 
servance of  any  constitutional  requirement  as  to  the 
passage  of  bills,  it  cannot  be  assumed  that  such  r^- 

Constitution — 6 


81  CONSTITUTION  OF  1879.        Art.  IV,  §  2 

Sec.  2.  The  sessions  of  the  legislature  shall 
commence  at  twelve  o'clock  M.  on  the  first 
Monday  after  the  first  day  of  January  next 
succeeding  the  election  of  its  members,  and. 
after  the  election  held  in  the  year  eighteen 
hundred  and  eighty,  shall  be  biennial,  unless 
the  governor  shall,  in  the  interim,  convene  the 
legislature  by  proclamation.  No  pay  shall  be 
allowed  to  members  for  a  longer  time  than  sixty 
days,  except  for  the  first  session  after  the  adop- 
tion of  this  constitution,  for  which  they  may  be 
allowed  pay  for  one  hundred  days.  And  no 
bill  shall  hb  introduced,  in  either  house,  after 
the  expiration  of  ninety  days  from  the  com- 
mencement  of  the  first  session,  nor  after  fifty 
days  after  the  commencement  of  each  succeed- 
ing session,  without  the  consent  of  two-thirds 
of  the  members  thereof. 

SESSIONS. — After  the  legislature  has  adjourned 
sine  die»  the  court  has  no  power  to  carry  into  effect  a 
mandate  requiring  legislative  action,  even  if  such 
mandate  were  otherwise  proper.  (French  v.  Senate, 
146  Cal.  604,  80  Pac.  1031.) 

The  legislature  cannot  be  convened  upon  the  man- 
date of  the  judicial  power.  (French  v.  Senate,  146 
Cal.  604,  80  Pac.  1031.) 

INTRODUCTION  OF  BILI.S.~>After  the  fifty  days 
within  which  bills  may  be  introduced  have  expired, 
a  bill  previously  introduced  may  be  amended  in  the 
same  manner  as  before,  and  several  bills  may  be  con- 
solidated in  the  form  of  a  substitute.  (Hale  v.  Mc- 
Gettigan,  114  Cal.  112,  45  Pac.  1049.) 

If  the  legislative  journals  are  silent  upon  the  ob- 
servance of  any  constitutional  requirement  as  to  the 
passage  of  bills,  it  cannot  be  assumed  that  such  r^- 
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quirement  was  omitted  by  the    legislature.     (Hale  v. 
McGettigan,  114  Cal.  112,  45  Pac.  1049.) 

Sec.  3.  Members  of  the  assembly  shall  be 
elected  in  the  year  eighteen  hundred  and 
seventy-nine,  at  the  time  and  in  the  manner 
now  provided  by  law.  The  second  election  of 
members  of  the  assembly,  after  the  adoption  of 
this  constitution,  shall  be  on  the  first  Tuesday 
after  the  first  Monday  in  November,  eighteen 
hundred  and  eighty.  Thereafter,  members  of 
the  assembly  shall  be  chosen  biennially,  and 
their  term  of  ofl&ce  shall  be  two  years ;  and  each 
election  shall  be  on  the  first  Tuesday  after  the 
first  Monday  in  November,  unless  otherwise 
ordered  by  the  legislature. 

Sec.  4.  Senators  shall  be  chosen  for  the  term 
of  four  years,  at  the  same  time  and  places  as 
members  of  the  assembly,  and  no  person  shall 
be  a  member  of  the  senate  or  assembly  who  has 
not  been  a  citizen  and  inhabitant  of  the  state 
three  years,  and  of  the  district  for  which  he 
shall  be  chosen  one  year,  next  before  his  elec- 
tion. 

MEMBERS. — ^A    person    properly     qualified     when 
elected  to  the  senate  does  not  forfeit  his  office  by  the 
redistricting  of  the  state,  leaving  the  person  outside 
of  the  district  which  he  represents.     (People  v.  Mark 
ham,  96  Gal.  262,  31  Pac.  102.) 

Sec.  5.  The  senate  shall  consist  of  forty 
members,  and  the  assembly  of  eighty  members 
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to  be  elected  by  districts,  numbered  as  herein- 
after provided.  The  seats  of  the  twenty 
senators  elected  in  the  year  eighteen  hundred 
and  eighty-two  from  the  odd-numbered  dis 
tricts  shall  be  vacated  at  the  expiration  of  the 
second  year,  so  that  one-half  of  the  senators 
shall  be  elected  every  two  years ;  provided,  that 
all  the  senators  elected  at  the  first  election 
under  this  constitution  shall  hold  office  for  the 
term  of  three  years. 

TEEM  OF  OFFICE.-— The  seats  of  the  twenty  sen- 
ators elected  in  1882,  from  the  districts  designated  in 
the  act  of  1874  by  odd  numbers,  became  vacant  at  the 
expiration  of  the  second  year,  and  their  successors 
were  required  to  be  elected  from  the  same  districts 
for  the  term  of  two  years.  (McPherson  v.  Bartlett. 
65  Cal.  577,  4  Pac.  582.) 

Sec.  .6.  For  the  purpose  of  choosing  mem- 
bers of  the  legislature,  the  state  shall  be  divided 
into  forty  senatorial  and  eighty  assembly  dis- 
tricts, as  nearly  equal  in  population  as  may  be, 
and  composed  of  contiguous  territory,  to  be 
called  senatorial  and  assembly  districts.  Each 
senatorial  district  shall  choose  one  senator, 
and  each  assembly  district  shall  choose  one 
member  of  assembly.  The  senatorial  districts 
shall  be  numbered  from  one  to  forty,  inclusive, 
in  numerical  order,  and  the  assembly  districts 
shall  be  numbered  from  one  to  eighty,  in  the 
same  order,  commencing  at  the  northern 
boundary  of  the  state,  and  ending  at  the  south- 
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ern  boundary  thereof.  In  the  formation  of 
such  districts,  no  county,  or  city  and  county, 
shall  be  divided,  unless  it  contain  sufficient 
population  within  itself  to  form  two  or  more 
districts;  nor  shall  a  part  of  any  county,  or  of 
any  city  and  county,  be  united  with  any  other 
county,  or  city  and  county,  in  forming  any 
district.  The  census  taken  under  the  directiou 
of  the  Congress  of  the  United  States,  in  the  year 
one  thousand  eight  hundred  and  eighty,  and 
every  ten  years  thereafter,  shall  be  the  basis  of 
fixing  and  adjusting  the  legislative  districts; 
and  the  legislature  shall,  at  its  first  session 
after  each  census,  adjust  such  districts  and  re- 
apportion the  representation  so  as  to  preserve 
them  as  near  equal  in  population  as  may  be. 
But  in  making  such  adjustment  no  persons  who 
are  not  eligible  to  become  citizens  of  the  United 
States,  under  the  naturalization  laws,  shall  be 
counted  as  forming  a  part  of  the  population  of 
any  district.  Until  such  districting  as  herein 
provided  for  shall  be  made,  senators  and  as- 
semblymen shall  be  elected  by  the  districts  ac- 
cording to  the  apportionment  now  provided  for 
by  law. 

LEQIflLATIVE  DISTBICTS.— The  legislature  may 
join  two  counties  in  one  assembly  district.  (People 
V.  Hill,  7  Cal.  97.) 

The  term  of  members  of  the  senate  is  not  affected 
by  the  fact  that  after  their  election  the  state  is  so 
redistricted  that  some  counties  in  the*  newly  formed 
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districts  will  have  double  representation  and  others 
will  be  deprived  of  their  fair  and  equal  representa- 
tion.    (People  y.  Pendegast,  96  Cal.  289,  31  Pac.  103.) 

Where  the  first  legislature,  whose  duty  it  is  to  pro- 
vide for  the  apportioninent  fails  to  do  so,  the  duty 
devolves  upon  each  succeeding  legislature  until  it  is 
performed.  (People  v.  Rice,  135  N.  Y.  473,  31  N.  E. 
921.) 

The  legislature  cannot  be  compelled  to  make  an 
apportionment.     (In  re  State  Census,  62  N.  W.  129.) 

The  apportionment  must  be  according  to  popula- 
tion, but  mathematical  exactness  is  not  required. 
(People  V.  Thompson,  155  HI.  451;  Parker  v.  State, 
133  Ind.  178;  Prouty  v.  Stover,  11  Kan.  235;  Opinion 
of  Justices,  18  Me.  458;  Giddings  v.  Blacker,  92  Mich. 
638;  People  v.  Broome,  20  N.  Y.  Supp.  470;  People  v. 
Board  of  Aldermen,  14  Misc.  Bep.  105;  People  v.  Bice, 
135  N.  Y.  473;  Matter  of  Baird,  142  N.  Y.  523;  Matter 
of  Whitney,  75  Hun,  581;  State  v.  Dudley,  1  Ohio  St. 
437}  State  v.  Cunningham,  81  Wis.  440.) 

If  the  apportionment  is  made  in  the  exercise  of  a 
fair  and  honest  discretion  so  as  to  preserve,  as  nearly 
as  may  be,  equality  of  representation,  it  cannot  be 
overthrown  because  not  mathematically  equal;  but  if 
the  apportionment  does  not  give  substantially  just 
and  equal  representation^  to  the  people  of  each  county, 
it  cannot  be  sustained.  (Ballentine  v.  Willey,  2 
Idaho,  1208;  Prouty  v.  Stover,  11  Kan.  235;  People  v. 
Thompson,  155  111.  451;  People  v.  Broome,  20-  N.  Y. 
Supp.  470;  People  v.  Bice,  135  N.  Y.  473;  Smith  v. 
St.  Lawrence  Co.,  149  N.  Y.  187;  State  v.  Cunning- 
ham, 83  Wis.  90.) 

While  this  section  provides  that  persons  who  are 
not  eligible  to  become  citizens  of  the  United  States 
shall  not  be  counted  in  making  the  apportionment, 
an  apportionment  is  not  necessarily  invalid  because 
they  are  counted.  (Matter  of  Whitney,  142  N.  Y.  531; 
People  V.  Bice,  135  N.  Y.  473;  Matter  of  Whitney,  75 
Hun,  581.) 

This  section  requires  that  the  districts  shall  be 
composed  of  contiguous  territory,  and,  while  the  leg- 
islature has  some  discretion  in  this  matter,  if  it  has 
been  wholly  ignored,  the  apportionment  is  void. 
(People  V.  Thompson,  155  111.  451;  State  v.  Cunning- 
ham, 83  Wis.  90.) 
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the  times  in  which  fish  may  be  taken,  and  may  make 
exclusive  grants  of  fisheries  in  designated  waters. 
(He(?kman  v.  Swett,  107  Cal.  276,  40  Pact.  420.) 

An  act  providing  for  a  bountj^  on  coyote  scalps 
comes  within  the  purview  of  the  police  power.  (Tn- 
gi-am  V.  Colgan,  106  Cal.  113,  38  Pac.  315,  39  Pac. 
437.) 

A  law  making  it  a  felony  to  sell  intoxicating  liquor 
to  an  Indian  is  valid.  (People  v.  Bray,  105  Cal.  344, 
38  Pac.  731.) 

It  is  within  the  police  power  of  the  state  in  the 
protection  of  the  wild  game  of  the  state  to  prohibit 
the  sale  of  the  meat  of  any  wild  game  within  the 
state.     (Ex  parte  Maier,  103  Cal.  476,  37  Pac.  402.) 

It  is  not  competent  for  the  legislature  to  -vest  in 
an  adjoining  proprietor  the  power  to  prevent  his 
neighbor  from  building  such  structure  on  his  own 
land  as  he  pleases,  provided  it  is  not  a  nuisance;  and 
it  is  not  a  nuisance  merely  because  it  obstructs  the 
passage  of  light  and  air.  But  the  legislature  may 
regulate  the  erection  of  division  walls  on  the  division 
line.  (Western  etc.  Co.  v.  Knickerbocker,  103  Cal. 
Ill,  37  Pac.  192.) 

An  act  to  prohibit  Chinese  persons  from  coming 
into  the  state,  and  prescribing  terms  and  conditions 
upon  which  those  residing  in  the  state  shall  be  per- 
mitted to  remain  and  travel  therein,  is  void.  (Ex 
parte  Ah  Cue,  101  Cal.  197,  35  Pac.  556.) 

The  act  of  1891,  permitting  the  organization  and 
creation  of  sanitary  districts,  is  within  the  police 
power  of  the  state.  (Woodward  v.  Fruit  vale  Sani- 
tary Dist.,  99  Cal.  554,  34  Pac.  239.) 

An  act  forbidding  the  sale  of  liquors  within  cer- 
tain distances  of  certain  named  educational  and  re- 
formatory institutions  is  a  valid  police  regulation. 
(Ex  parte  McClain,  61  Cal.  436.) 

It  is  ^within  the  police  power  of  the  state  to  au- 
thorize the  channel  of  a  river  to  be  turned  or  straight- 
ened.    (Green  v.  Swift,  47  Cal.  536.) 

The  legislature  has  no  power  to  declare  that  a 
physician  is  guilty  of  unprofessional  conduct  in  ad- 
vertising himself  as  a  specialist  in  certain  diseases, 
and  punishable  as  for  a  misdemeanor.  (Per  Thorn- 
ton, J.,  in  Ex  parte  McNulty,  77  Cal.  164,  19  Pa*.  237.) 
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number  may  adjourn  from  day  to  day,  and  may 
compel  the  attendance  of  absent  members  in 
such  manner,  and  under  such  penalties,  as  each 
house  may  provide. 

QUOBUM. — A  rule  providing  that  ''on  demand  of 
any  member,  or  at  the  suggestion  of  the  speaker,  the 
names  of  members  sufficient  to  make  a  quorum  in 
the  haU  of  the  house  who  do  not  vote  shall  be  noted 
by  the  clerk  and  recorded  in  the  journal,  and  reported 
to  the  speaker  with  the  names  of  the  members  vot- 
ing, and  be  counted  and  announced  in  determining 
the  presence  of  a  quorum  to  do  business,"  is  a  con- 
stitutional mode  of  ascertaining  the  presence  of  a 
quorum.     (United  States  v.  Ballin.  144  U.  S.  1.) 

Sec.  9.  Each  house  shall  determine  the  rule 
of  its  proceeding,  and  may,  with  the  concur- 
rence of  two-thirds  of  all  the  members  elected, 
expel  a  member. 

EXPULSION  OF  MEMBEBS. — A  member  may  be 
expelled  for  any  misdemeanor  which  though  not  pun- 
ishable by  statute,  is  inconsistent  with  the  trust  and 
duty  of  a  member.     (Smith's  Case,  1  Hall  Law  J.  459.) 

The  power  granted  by  this  section  to  expel  a  member 
for  bribery,  is  not  affected  by  the  provision  of  section 
35  of  this  article,  making  such  bribery  a  felony. 
(French  v.  Senate,  146  Cal.  604,  80  Pac.  1031.) 

A  resolution  of  expulsion  from  the  legislature  has  no 
effect  upon  the  rights  of  the  member  expelled  further 
than  to  terminate  his  right  to  sit  as  a  member  of  the 
legislative  body.  (French  v.  Senate,  146  Cal.  604,  80 
Pac.   1031.) 

The  power  of  the  Senate  to  expel  a  member  is 
ezclnsive  and  the  judiciary  has  no  power  to  control 
the  most  arbitrary  and  unfair  action  of  the  legislative 
department  in  that  regard.  (French  v.  Senate,  146 
Cal.  604,  80  Pac.  1031.) 

As  to  the  power  to  punish  for  contempt,  see  note 
to  section  1  Of  this  article. 
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Sec.  10.  Each  house  shall  keep  a  journal  of 
its  proceedings,  and  publish  the  same,  and  the 
yeas  and  nays  of  the  menibers  of  either  house, 
on  any  question,  shall,  at  the  desire  of  any 
three  members  present,  be  entered  on  the  jour- 
nal. 

JOUBNALS. — ^A  journal  is  a  public  record  of  which 
courts  may  take  judicial  notice.  (Brown  y.  Nash,  1 
Wyo.  85.) 

The  journal  cannot  be  kept  secret  unless  the  pro- 
ceedings are  secret.  The  holding  of  a  secret  session 
by  either  house  is  in  its  discretion.  (Nugent 's  Case, 
1  Am.  L.  J.,  N.  S.,  139.) 

The  journals  required  by  law  to  be  kept  are  a  rec- 
ord of  the  proceedings  of  the  houses  of  the  legis- 
lature, and  so  intended.  They  are,  to  all  intents  and 
purposes,  records  made  in  pepetuam  memoriam  rei, 
there  entered.  (Oakland  Pav.  Co.  ▼.  Hilton,  69  GaL 
494.) 

The  decisions  in  the  various  states  are  conflicting 
as  to  how  far,  if  at  all,  the  journals  of  the  legisla- 
ture may  be  resorted  to  in  order  to  determine  whether 
or  not  an  act  was  properly  passed;  but  in  this  state 
it  is  held  that  the  validity  of  a  statute,  which  has 
been  duly  certified,  approved,  enrolled,  and  deposited 
in  the  office  of  the  secretary  of  state,  cannot  be  im- 
peached by  a  resort  to  the  journals  of  the  legislature. 
(Yolo  Co.  V.  Colgan,  132  Cal.  265,  64  Pac.  403;  People 
V.  Harlan,  133  Cal.  16.) 

The  court  takes  Judicial  notice  of  the  proceedings 
had  in  the  legislature  and  entered  upon  its  journals. 
(French  v.  Senate,  146  Cal.  604,  80  Pac.  1031.) 

Sec.  11.  Members  of  the  legislature  shall,  in 
all  cases,  except  treason,  felony,  and  breach  of 
the  peace,  be  privileged  from  arrest,  and  shall 
not  be  subject  to  any  civil  process  during  the 
session  of  the  legislature,  nor  for  fifteen  days 
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Sec.  2.  The  sessions  of  the  legislature  shall 
commence  at  twelve  o'clock  M.  on  the  first 
Monday  after  the  first  day  of  January  next 
succeeding  the  election  of  its  members,  and, 
after  the  election  held  in  the  year  eighteen 
hundred  and  eighty,  shall  be  biennial,  unless 
the  governor  shall,  in  the  interim,  convene  the 
legislature  by  proclamation.  No  pay  shall  be 
allowed  to  members  for  a  longer  time  than  sixty 
days,  except  for  the  first  session  after  the  adop- 
tion of  this  constitution,  for  which  they  may  be 
allowed  pay  for  one  hundred  days.  And  no 
bill  shall  hb  introduced,  in  either  house,  after 
the  expiration  of  ninety  days  from  the  com- 
mencement of  the  first  session,  nor  after  fifty 
days  after  the  commencement  of  each  succeed- 
ing session,  without  the  consent  of  two-thirds 
of  the  members  thereof. 

SESSIONS. — After  the  legislature  has  adjourned 
sine  die,  the  court  has  no  power  to  carry  into  effect  a 
mandate  requiring  legislative  action,  even  if  such 
mandate  were  otherwise  proper.  (French  ▼.  Senate, 
146  Cal.  604,  80  Pac.  1031.) 

The  legislature  cannot  be  convened  upon  the  man- 
date of  the  judicial  power.  (French  v.  Senate,  146 
Cal.  604,  80  Pac.  1031.) 

INTBODUCTION  OF  BILLS.--Af ter  the  fifty  days 
within  which  biUs  may  be  introduced  have  expired, 
a  biU  previously  introduced  may  be  amended  in  the 
same  manner  as  before,  and  several  bills  may  be  con- 
solidated in  the  form  of  a  substitute.  (Hale  ▼.  Mc- 
Gettigan,  114  Cal.  112,  45  Pac.  1049.) 

If  the  legislative  jonrnals  are  silent  upon  the  ob- 
servance of  any  constitutional  requirement  as  to  the 
passage  of  bills,  it  cannot  be  assumed  that  such  r^- 
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three  days,  nor  to  any  place  other  than  that  in 
which  they  may  be  sitting.  Nor  shall  the  mem- 
bers of  either  house  draw  pay  for  any  recess  or 
adjournment  for  a  longer  time  than  three  days. 

ADJOURNMENT.— An  adjournment  of  the  house 
for  more  than  three  days  without  the  concurrence 
of  the  senate  does  not  ipso  facto  work  a  dissolution 
of  the  general  assembly.  (West  Phil.  Pass.  R.  R.  Co. 
V.  Union  Pass.  B.  Co..  4  Leg.  Gaz.  193,  29  Leg.  Int. 
196.)  >  s  ,6 

Sec.  15.  No  law  shall  bfe  passed  except  by 
bill.  Nor  shall  any  bill  be  put  upon  its  final 
passage  until  the  same,  with  the  amendments 
thereto,  shall  have  been  printed  for  the  use  of 
the  members;  nor  shall  any  bill  become  a  law 
unless  the  same  be  read  on  three  several  days 
in  each  house,  unless,  in  case  of  urgency,  two- 
thirds  of  the  house  where  such  bill  may  be 
pending  shall,  by  a  vote  of  yeas  and  nays,  dis- 
pense with  this  provision.  Any  bill  may  orig- 
inate in  either  house,  but  may  be  amended  or 
rejected  by  the  other ;  arnd  on  the  final  passage 
of  all  bills  they  shall  be  read  at  length,  and  the 
vote  shall  be  by  yeas  and  nays  upon  each  bill 
separately,  and  shall  be  entered  on  the  journal ; 
and  no  bill  shall  become  a  law  without  the  con- 
currence of  a  majority  of  the  members  elected 
to  each  house. 

PASSAGE  OF  BILLS.— The  word  ' '  read ' '  is  used  in 
this  section  in  its  popular,  and  not  in  its  technical, 
sense,  and  means  read  at  length,  and  not  read  as  is 
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Sec.  16.  Every  bill  which  may  have  passed 
the  legislature  shall,  before  it  becomes  a  law,  be 
presented  to  the  governor.  If  he  approve  it,  he 
shall  sign  it;  but  if  not,  he  shall  return  it,  with 
his  objections,  to  the  house  in  which  it  orig- 
inated, which  shall  enter  such  objections  upon 
the  Journal  and  proceed  to  reconsider  it.  If 
after  such  reconsideration,  it  again  pass  both 
houses,  by  yeas  and  nays,  two-thirds  of  the  mem- 
bers elected  to  each  house  voting  therefor,  it 
shall  become  a  law,  notwithstanding  the  gover- 
nor's objections.  If  any  bill  shall  not  be  re- 
turned within  ten  days  after  it  shall  have  been 
presented  to  him  (Sundays  excepted),  the  same 
shall  become  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  legislature,  by  adjournment, 
prevents  such  return,  in  which  case  it  shall  not 
become  a  law,  unless  the  governor,  within  thirty 
days  after  such  adjournment  ( Sundays  ex- 
cepted), shall  sign  and  deposit  the  same  in  the 
office  of  the  secretary  of  state,  in  which  case  it 
shall  become  a  law  in  like  manner  as  if  it  had 
been  signed  by  him  before  adjournment.  If  any 
bill  presented  to  the  governor  contains  several 
items  of  appropriation  of  money,  he  may  ob- 
ject to  one  or  more  items,  while  approving 
other  portions  of  the  bill.  In  such  case  he  shall 
append  to  the  bill  at  the  time  of  signing  it,  a 
statement  of  the  items  to  which  he  objects,  and 
the  reasons  therefor,  and  the  appropriation  so 
objected  to  shall  not  take  effect  unless  passed 
over  the  governor's  veto,  as  hereinbefore  pro- 
vided. If  the  legislature  be  in  session,  the  gov- 
ernor shall  transmit  to  the  house  in  which  the 
biU  originated  a  copy  of  such  statement,  and 
the  items  so  objected  to  shall  be  separately  recon- 
sidered in  the  same  manner  as  bills  which  have 
been  disapproved  by  the  governor.  [Amend- 
ment adopted  November  3,  1908.] 
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three  days,  nor  to  any  place  other  than  thaUn. 
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usual  in  parliamentary  bodies.  (Weill  v.  Kenfield, 
54  Cal.  111.) 

It  is  not  essential  to  the  validity  of  a  statute  that 
it  should  afllrmatively  appear  from  the  legislative 
journals  that  every  act  required  by  the  constitution 
to  be  done  in  the  enactment  of  a  law  has  been  done; 
nor  will  it  be  presumed,  in  the  absence  of  a  show- 
ing, that  such  acts  were  not  done.  (People  v.  Dunn, 
80  Cal.  211,  22  Pac.  140;  Hale  ▼.  McGettigan,  114 
Cal.  112,  45  Pac.  1049.) 

If  an  act  is  properly  enrolled  and  authenticated, 
and  is  deposited  with  the  secretary  of  state,  it  is 
conclusive  evidence  of  the  legislative  will,  and  courts 
will  not  look  into  the  journals  of  the  legislature  to 
see  whether  or  how  the  bill  passed.  (People  v.  Burt, 
43  Cal.  560;  Yolo  Co.  v.  Colgan,  132  Cal.  265,  64  Pac. 
403;  People  v.  Harlan,  133  Cal.  16.) 

A  resolution  adopted  by  a  two-thirds  vote,  declar- 
ing that  a  number  of  specified  bills  "present  caseis  of 
urgency,"  and  that  the  provision  of  the  constitution 
''requiring  that  the  bill  be  read  on  three  separate 
days  in  each  house  is  hereby  dispensed  with,''  is  suffi- 
cient, and  it  is  not  objectionable  on  the  ground 
that  it  includes  more  than  one  bill.  (People  v.  Glenn 
Co.,  100  Cal.  419,  35  Pac.  302.) 

The  fact  that  several  of  the  senators  who  voted  to 
declare  a  bill  a  case  of  urgency  afterward  voted  against 
the  bill  is  immaterial.  (People  y.  Glenn  Co.,  100  Cal. 
419,  35  Pac.  302.) 

Sec.  16.  Every  bill  which  may  have  passed 
the  legislature  shall,  before  it  becomes  a  law,  be 
presented  to  the  governor.  If  he  approve  it,  he 
shall  sign  it ;  but  if  not,  he  shall  return  it,  with 
his  objections,  to  the  house  in  which  it  origin- 
ated, which  shall  enter  such  objections  upon 
the  journal  and  proceed  to  reconsider  it.  If, 
after  such  reconsideration,  it  again  pass  both 
houses,  by  yeas  and  nays,  two-thirds  of  the 
members  elected  to  each  house  voting  therefor, 
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it  shall  become  a  law,  notwithstanding  the  gov- 
ernor's objections.  If  any  bill  shall  not  be  re- 
turned within  ten  days  after  it  shall  have  been 
presented  to  him  (Sundays  excepted),  the  same 
shall  become  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  legislature,  by  adjourn- 
ment, prevents  such  return,  in  which  case  it 
shall  not  become  a  law,  unless  the  governor, 
within  ten  days  after  such  adjournment  (Sun- 
days excepted),  shall  sign  and  deposit  the  same 
in  the  office  of  the  secretary  of  state,  in  which 
case  it  shall  become  a  law  in  like  manner  as 
if  it  had  been  signed  by  him  before  adjourn-' 
ment.  If  any  bill  presented  to  the  governor 
contains  several  items  of  appropriation  of 
money,  he  may  object  to  one  or  more  items, 
while  approving  other  portions  of  the  bill.  In 
such  case  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  items  to  which 
he  objects,  and  the  reasons  therefor,  and  the 
appropriation  so  objected  to  shall  not  take 
effect  unless  passed  over  the  governor's  veto, 
as  hereinbefore  provided.  If  the  legislature  be 
in  session,  the  governor  shall  transmit  to  the 
house  in  which  the  bill  originated  a  copy  of 
such  statement,  and  the  items  so  objected  to 
shall  be  separately  reconsidered  in  the  same 
manner  as  bills  which  have  been  disapproved 
by  the  governor. 
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APPROVAL  BT  THS  GOV£SNOB.>-The  day  upon 
which  the  bill  is  presented  to  the  governor  should 
be  excluded.  (Price  v.  Whitman,  8  Cal.  412;  Iron 
Mountain  Go.  v.  Haight,  39  Cal.  540.) 

In  People  v.  Whitman,  6  Cal.  659,  it  was  held  that 
enly  where  the  last  day  fell  upon  a  Sunday  should 
Sundays  be  excepted  in  making  the  computation;  but 
this  case  was  overruled  in  the  case  of  Price  v.  Whit- 
man, 8  Cal.  412,  it  having  been  decided  upon  an  error 
in  the  printed  copy  of  the  constitution,  the  word  *  *  Sun- 
days" being  used  in  the  singular. 

A  law  is  not  finally  passed  until  it  is  approved  by 
the  gOTemor  and  transmitted  by  him  to  the  secretary 
of  state.  (Davli  v.  W  hidden,  117  Cal.  618,  49  Pac. 
766.) 

Where  inconsistent  acts  are  approved  on  the  same 
day,  it  is  to  be  presumed  that  they  were  published 
im  the  chronological  order  of  their  approval;  but  the 
court  will  take  judicial  notice  of  the  time  of  the  ap- 
proval of  each  act,  and  may  resort  to  the  office  of  the 
secretary  of  state  to  learn  the  exact  time  thereof. 
(Davis  ▼.  Whidden,  117  Cal.  618,  49  Pac.  766.) 

Where  an  act  purports  to  have  been  approved  by 
the  governor  on  the  last  day  of  the  session,  parol  evi- 
dence is  admissible  to  show  that  in  fact  it  was  ap- 
proved on  the  succeeding  day.  (Fowler  v.  Peirce,  2 
Cal.  165.) 

Where  a  statute  is  declared  to  take  effect  from  and 
after  its  passage,  it  takes  effect  at  the  very  moment 
of  its  approval  by  the  governor.  (People  v.  Clark, 
1  Cal.  406.) 

An  act  approved  by  the  governor  after  the  adjonxn- 
ment  of  the  legislature  was  void  under  the  former 
constitution.     (Powler  ▼.  Peirce,  2  Cal.  165.) 

Sec.  17.  The  assembly  shall  have  the  sole 
power  of  impeachment,  and  all  impeachments 
shall  be  tried  by  the  senate.  When  sitting  for 
that  purpose,  the  senators  shall  be  upon  oath 
or  affirmation,  and  no  person  shall  be  convicted 
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without  the  concurrence  of  two-thirds  of  the 
members  elected. 

IMPEACHMENT. — A  member  of  the  house  voting 
for  the  prosecution  of  an  impeachment  is  not  thereby 
rendered  disqualified,  if  subsequently  elected  to  the 
senate,  from  sitting  on  a  trial  thereof.  (Addison's 
Trial,  21-28;  Porter's  Trial,  53.) 

All  the  functions  of  the  governor  are  entirely  sus- 
pended during  his  trial,  ((pinion  of  Judges,  3  Neb. 
464.) 

For  an  impeachment  to  be  effectual,  the  articles 
must  be  presented  to  the  senate,  and  a  constitutional 
quorum  of  the  entire  membership  must  receive  it. 
(Executive  Communication,  12  Fla.  653.) 

Sec.  18.  The  governor,  lieutenant-governor, 
secretary  of  state,  controller,  treasurer,  attor- 
ney general,  surveyor  gCQcral,  chief  justice  and 
associate  justices  of  the  supreme  court,  and 
judges  of  the  superior  courts,  shall  be  liable  to 
impeachment  for  any  misdemeanor  in  office: 
but  judgment  in  such  cases  shall  extend  only 
to  removal  from  office,  and  disqualification  to 
hold  any  office  of  honor,  trust,  or  profit  under 
the  state;  but  the  party  convicted  or  acquitted 
shall  nevertheless  be  liable  to  indictment,  trial, 
and  punishment  according  to  law.  All  other 
civil  officers  shall  be  tried  for  misdemeanor  in 
office  in  such  manner  as  the  legislature  may 
provide. 

BEMOVAL  OF  OFFICEBS.—This  section  gives  to 
the  legislature  power  to  provide  for  the  removal  of 
officers  without  a  jury  triaL  (Woods  v.  Yamum,  85 
Cal.  639,  24  Pac.  843.) 
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Tilt  sapreme  court  has  no  jurisdiction  of  an  appeal 
from  a  judgment  in  a  proceeding  under  section  772 
of  the  Penal  Code  for  the  removal  of  public  officers, 
the  legislature  not  having  provided  for  such  juricr- 
diction.     (In  re  Curtis,  108  Cal.  661,  41  Pac.  793.) 

The  act  of  1853  entitled  ''An  act  to  prevent  ex- 
tortion in  office  and  to  enforce  official  duty,"  held 
valid.     (Matter  of  Marks,  45  Gal.  199.) 

While  the  constitution  has  provided  for  the  im- 
peachment of  certain  officers,  it  has  left  all  other 
civil  officers  te  be  tried  for  misdemeanors  in  such 
manner  as  the  legislature  may  provide.  (Matter  of 
Marks,  45  Cal.  199.) 

A  presiding  Judge  is  liable  to  impeachment  for  pre- 
venting an  associate  judge  from  delivering  his  opinion 
to  a  grand  or  petit  jury  upon  a  matter  before  the 
court.  (Addison's  Trial,  114,  151;  Commonwealth  v. 
Addison,  4  Dall.  225;  Porter's  Trial,  61.) 

A  public  officer  who  refuses  to  enforce  the  law  for- 
bidding gambling  is  guilty  of  ' '  misdemeanor  in  office. ' ' 
(Coffey  V.  Superior  Court,  147  Cal.  625,  82  Pac.  75.) 

Sections  758  and  following  of  the  Penal  Code  do 
not  provide  for  the  removal  of  public  officers  by  in- 
dictment, and  the  people  have  no  appeal  from  an 
order  sustaining  a  demurrer  to  the  accusation.  (Mat- 
ter of  Burleigh,  154  Cal.  35,  78  Pac.  242.) 

Sec.  19.  No  senator  or  member  of  assembly 
shall,  during  the  term  for  which  he  shall  have 
been  elected,  be  appointed  to  any  civil  office  of 
profit  under  this  state  which  shall  have  been 
created,  or  the  emoluments  of  which  have  been 
increased,  during  such  term,  except  such  offices 
as  may  be  filled  by  election  by  the  people. 

OFFICES. — This  section  does  not  inhibit  the  ap- 
pointment of  a  member  of  the  legislature  to  the  of- 
fice of  harbor  commissioner,  which  office  was  not 
created,  nor  the  emoluments  thereof  increased,  dur- 
ing his  term  of  office — the  method  of  filling,  the  duties 
and  functions  of  the  office  alone  being  changed.  (Peo- 
ple V.  Burns,  53  Cal.  660.) 
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This  section  does  not  disqualify  a  member  af  the 
legislature  from  holding  an  office,  the  emoluments  of 
which  are  increased  during  his  legislative  term,  bat 
aJ!ter  his  election  to  such  office.  (State  ▼.  Boyd,  21 
Wis.  208.) 

Sec.  20.  No  person  holding  any  lucrative 
oflScc  under  the  United  State^,  or  any  other 
power,  shall  be  eligible  to  any  civil  office  of 
profit  under  this  state;  provided,  that  officers 
in  the  militia,  who  receive  no  annual  salary, 
local  officers,  or  postmasters  whose  compen- 
sation does  not  exceed  five  hundred  dollars  per 
annum,  shall  not  be  deemed  to  hold  lucrative 
offices. 

OFFIOE  OP  PBOFIT.— The  words  "lucrative  of- 
fiee"  in  the  proviso  of  this  section  refer  solely  to 
the  office  under  the  United  States;  and  if  the  salary 
of  that  office  exceeds  five  hundred  dollars  per  an- 
num, its  incumbent  cannot  hold  any  civil  onice  of 
profit  under  the  state,  notwithstanding  the  profit  of 
the  state  office  is  less  than  five  hundred  dollars  per 
annum.     (People  v.  Leonard,  73  Cal.  230,  14  Pac.  853.) 

The  federal  office  of  surveyor  general  is  a  ' '  lucrative 
office,"  and  the  office  of  controller  of  state  an  "office 
eif  profit''     (People  v.  Whitman,  10  Cal.  38.) 

The  office  of  school  superintendent  of  a  county  is 
a  civil  office.     (Crawford  v.  Dunbar,  52  Cal.  36.) 

The  office  of  Inspector  of  customs  in  a  collection 
district,  to  which  there  is  annexed  a  salary  of  one 
thousand  dollars  per  annum,  is  a  lucrative  office. 
(Crawford  v.  Dunbar,  52  Cal.  36.) 

To  constitute  a  holding,  the  officer  must  be  ap- 
pointed and  quaUfy  by  giving  a  bond  and  taking 
the  oath  of  office;  and  one  who  has  not  so  qualified 
under  a  federal  appointment  is  eligible  to  office  in 
this  state.     (People  v.  Whitman,  10  Cal.  38.) 

This  section  applies  to  incumbents  de  facto  of  a 
lucrative  office.     (Crawford  v.  Dunbar,  52  Cal.  36.) 
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Art.  IV,  Sec.  22.    Insert  at  Page  97. 

[  '*Sei3.  22.    No  money  shall  be  drawn  from 

I  the  treasury  but  in  consequence  of  appropria- 

!  tions  made  by  law,  and  upon  warrants  duly 

I  drawn    thereon    by    the    controller;    and    no 

money  shall  ever  be  appropriated  or  drawn 
from  the  state  treasury  for  the  purpose  or 
benefit  of  any  corporation,  association,  asylum, 
hospital,  or  any  other  institution  not  under 
the  exclusive  management  and  control  of  the 
state  as  a  state  institution,  nor  shall  any  grant 
or  donation  of  property  ever  be  made  thereto 
by  the  state;  provided,  that  notwithstanding 
anything  contained  in  this  or  any  other  sec- 
tion of  this  constitution,  the  legislature  shall 
have  the  power  to  grant  aid  to  the  institu- 
tions conducted  for  the  support  and  main- 
tenance of  minor  orphans,  or  half  orphans,  or 
abandoned  children,  or  aged  persons  in  indi- 
gent circumstances — such  aid  to  be  granted  by 
j.  a  uniform  rule,  and  proportioned  to  the  num- 

ber of  inmates  of  such  respective  institutions; 
provided,  further,  that  the  state  shall  have  at 
I  any  time  the  right  to  inquire  into  the  man- 

^  agement  of  such  institution ;  provided,  further; 

that  whenever  any  county,  or  city  and  county, 
or  city,  or  town,  shall  provide  for  the  support 
of  minor  orphans,  or  half  orphans,  or  aban- 
doned children,  or  aged  persons  in  indigent 


circumstances,  such  county,  city  and  county, 
city,  or  town  shall  be  entitled  to  receive  the 
same  pro  rata  appropriations  as  may  be 
granted  to  such  institutions  under  church  or 
other  control.  An  accurate  statement  of  the 
receipts  and  expenditures  of  public  moneys 
shall  be  attached  to  and  published  with  the 
laws  at  every  regular  session  of  the  legis- 
lature/' 

Provided,  however,  that  for  the  purpose  of 
raising  five  million  dollars  ($5,000,000),  to  be 
used  in  establishing,  maintaining,  and  sup- 
porting in  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  an  exposition  in  com- 
memoration of  the  completion  of  the  Panama 
canal,  to  be  known  as  the  Panama  Pacific.  In- 
ternational Exposition,  the  state  board  of 
equalization  shall,  for  the  fiscal  year  beginning 
July  1,  1911,  and  for  each  fiscal  year  there- 
after, to  and  including  the  fiscal  year  begin- 
ning July  1,  1914,  fix,  establish,  and  levy  such 
an  ad  valorem  rate  of  taxation,  as  when  levied 
upon  all  the  taxable  property  .  in  the  state, 
after  making  due  allowance  for  delinquency, 
shall  produce  for  each  of  such  fiscal  years  a 
sum  of  one  million  two  hundred  and  fifty  thou- 
sand dollars  ($1,250,000).  The  said  taxes  shall 
be  levied,  assessed,  and  collected  upon  every 
kind  and  character  of  property  in  the  state 
of  California  not  exempt  from  taxation  under 


the  law,  and  subject  to  taxation  on  the  1st 
day  of  July,  1910,  and  in  the  same  manner, 
and  by  the  same  method,  as  other  state  taxes 
were  levied,  assessed,  and  collected  under  the 
law,  as  the  same  existed  on  the  1st  day  of 
July,  1910.  The  state  board  of  equalization 
shall  each  year,  at  the  time  it  determines  the 
amount  of  revenue  required  for  other  state 
purposes,  determine,  fix,  and  include  the  rate 
of  tax  necessary  to  raise  the  revenue  herein 
provided  for. 

There  is  hereby  created  in  the  state  treasury 
a  fund  to  be  known  as  the  Panama  Pacific  In- 
ternational Exposition  fund,  and  all  moneys 
collected  pursuant  to  this  provision,  after  de- 
ducting the  proportionate  share  of  the  expense 
for  the  collection  of  the  same,  shall  be  paid 
into  the  state  treasury,  and  credited  to  such 
fund.  All  moneys  so  paid  into  such  fund  are 
hereby  appropriated,  without  reference  to 
fiscal  years,  for  the  use,  establishment,  main- 
tenance, and  support  of  said  Panama  Pacific 
International  Exposition.  No  tax,  license  fee, 
or  charge  of  any  kind  or  character  shall  ever 
be  levied  or  assessed  or  charged  against  any 
•  property  of  said  Panama  Pacific  International 

Exposition,  or  against  any  property  used  as 
exhibit  therein,  while  being  used  or  exhibited 
in  connection  therewith. 
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There  is  hereby  created  a  commission  to  be 
known  as  the  Panama  Pacific  International  Ex- 
position Commission  of  the  state  of  California, 
which  shall  consist  of  the  governor  of  said 
state  and  four  other  members  to  be  appointed 
by  the  governor,  by  and  with  the  advice  and 
consent  of  the  senate  of  said  state.  The  gov- 
ernor shall  have  the  power  to  fill  all  vacancies 
occurring  at  any  time  in  said  commission. 
The  members  of  said  commission  shall  receive 
no  compensation  and  shall  hold  ofiice  until 
such  exposition  shall  have  been  closed  and  its 
affairs  settled.  Said  four  members  of  said 
commission  shall  be  selected  from  different  sec- 
tions of  the  state,  and  the  appointment  thereof 
shall  be  made  by  the  governor  of  the  state 
during  the  month  of  February,  1911.  The 
commission  hereby  created  shall  have  the  te- 
clusive  charge  and  control  of  all  moneys  paid 
into  the  Panama  Pacific  International  Exposi- 
tion fund ;  and  provided  further  that  the  legis- 
lature shall  pass  all  laws  necessary  to  carry 
out  the  provisions  of  this  act,  including  the 
times  and  the  manner  in  which  and  the  terms 
and  conditions  upon  which  money  shall  be 
drawn  from  the  state  treasury  by  said  com- 
mission; where  contracts  and  vouchers  shall 
be  filed ;  to  whom  and  how  often  reports  shall 
be  made;  what  disposition  shall  be  made  of 
any  sum  left  unexpended  or  received  from  the 


sale  of  any  property  or  buildings  purchased  or 
constructed  by  said  commission  for  the  use  of 
said  exposition,  or  of  any  disposition  of  any 
building  or  improvement  constructed  by  said 
commission  out  of  said  fund,  and  to  provide 
)f  for  the  transfer  to  the  general  fund  of  the 

I  state  of    California  of    any  portion  of  said 

Panama  Pacific  International  Exposition  fund 
unused. 

The  commission  herein  created  is  authorized 
.  and  directed  to  make  such  proper  contracts 
with  the  Panama  Pacific  International  Expo- 
sition Company,  a  corporation  organized  under 
th^  laws  of  the  state  of  California  on  the  22d 
day  of  March,  1910,  as  will  entitle  the  state 
of  California  to  share  proportionately  with 
the  contributors  to  the  said  Panama  Pacific 
International  Exposition  in  the  returns  from 
the  holding  of  said  exposition  at  the  city  and 
county  of  San  Francisco.  [Amendment 
adopted  November  8,  1910.] 


i 
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This  section  refers  to  the  power  to  hold  as  well 
as  to  be  elected  to  oftice;  consequently,  a  person 
duly  eligible  and  elected  to  a  civil  office  of  profit 
under  the  state  cannot  hold  the  office  after  he  has 
accepted  a  lucrative  -federsl  office.  (People  v.  Leon- 
ard, 73  Gal.  230,  14  Pac.  853.) 

** Eligible"  means  capable  ot  being  chosen — the  sub- 
ject of  selection  or  choice;  and  * 'compensation"  means 
the  income  of  the  office,  not  its  profits.  (Searcy  v. 
Grow,   15   Cal.    117.) 

If  a  member  at  the  time  of  his  election  hold  a 
disqualifying  office,  H  is  sufficient  that  he  qualify 
himself  by  a  resignation  of  it  before  he  is  sworn  in. 
(Commonwealth  v.  Pyle,  18  Pa.  St.  519.) 

The  appointment  to  a  second  incompatible  oAce  it 
not  absolutely  void,  but  the  first  oifice  is  ipso  factw 
vacated.  (People  v.  Carrique,  2  Hill,  93;  Biencourt 
V.  Parker,  27  Tex.  558.) 

A  person  holding  two  compatible  offices  is  not  pre- 
cluded from  holding  the  salaries  of  both  (Converse 
V.  United  States,  21  How.  463;  Brown  >  Case,  9  Op. 
Atty.  Gen.  508.) 

Sec.  21.  No  person  convicted  of  the  em 
bezzlement  or  defalcation  of  the  public  funds 
of  the  United  States,  or  of  any  state,  or  of  any 
county  or  municipality  therein,  shall  ever  be 
eligible  to  any  office  of  honor,  trust,  or  profit 
under  this  state,  and  the  legislature  shall  pro- 
vide, by  law,  for  the  punishment  of  embezzle- 
ment or  defalcation  as  a  felony. 

Sec.  22.  No  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations 
made  by  law,  and  upon  warrants  duly  drawn 
thereon  by  the  controller ;  and  no  money  shall 
ever  be  appropriated  or  drawn  from  the  state 
treasury  for  the  use  or  benefit  of  any  corpora- 
Constitution — 7 
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tion,  association,  asylum,  hospital,  or  any  other 
institution  not  under  the  exclusive  manage- 
ment and  control  of  the  state  as  a  state  institu- 
tion, nor  shall  any  grant  or  donation  of  prop- 
erty ever  be  made  thereto  by  the  state;  pro- 
vided, that  notwithstanding  anything  contained 
in  this  or  any  other  section  of  this  constitution, 
the  legislature  shall  have  the  power  to  grant 
aid  to  institutions  conducted  for  the  support 
and  maintenance  of  minor  orphans,  or  half 
orphans,  or  abandoned  children,  or  aged  per- 
sons m  indigent  circumstances — ^such  aid  to  be 
granted  by  a  uniform  rule,  and  proportioned 
to  the  number  of  inmates  of  such  respective  in- 
stitutions; provided  further,  that  the  state 
shall  have,  at  any  time,  the  right  to  inquire  into 
the  management  of  such  institutions;  provided 
further,  that  whenever  any  county,  or  city  and 
county,  or  city,  or  town  shall  provide  for  the 
support  of  minor  orphans,  or  half  orphans,  or 
abandoned  children,  or  aged  persons  in  in- 
digent circumstances,  such  county,  city  and 
county,  city,  or  town  shall  be  entitled  to  receive 
the  same  pro  rata  appropriations  as  may  be 
granted  to  such  institutions  under  church  or 
other  control.  An  accurate  statement  of  the 
receipts  and  expenditures  of  public  moneys 
shall  be  attached  to  and  published  with  the 
laws  at  every  regular  session  of  the  legislature. 
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APPBOPBIATIONS. — No  monej  can  be  drawn 
from  the  treasury  but  in  consequence  of  appropria- 
tions made  by  law.  (Baggett  y.  Dunn,  69  Cal.  75, 
10   Pac.    125.) 

To  an  appropriation  nothing  more  is  requisite  than 
a  designation  of  the  amount  and  fund  out  of  which 
it  shall  be  paid.  It  is  not  essential  to  its  validity 
that  funds  to  meet  the  same  shall  be  at  the  time 
in  the  treasury.     (McCauley  t.  Brooks,  16  Cal.  11.) 

This  provision  is  designed  only  to  secure  to  the 
legislative  department  the  exclusive  power  of  decid- 
ing to  what  purpose  the  public  funds  shall  be  de- 
voted in  each  fiscal  year,  and  no  particular  form  of 
legislatiye  words  is  required  to  make  an  appropria- 
tion valid.  (Humbert  t.  Dunn,  84  Gal.  57,  24  Pac. 
111.) 

This  provision  does  not  prohibit  the  legislature 
from  appropriating  its  funds  in  time  of  war  to  aid  a 
corporation  in  the  construction  of  a  railroad  to  be 
used  by  the  state  for  military  purposes.  (People  v. 
Pacheco,    27    Cal.    175.) 

There  is  no  restriction  as  to  the  time  for  which 
appropriations  may  be  made.  (People  v.  Pacheco,  27 
Cal.    175.) 

The  provision  of  this  section  giving  counties,  cities, 
and  towns  the  same  pro  rata  amounts  granted  by  the 
legislature  to  prlTate  institutions  is  self-executing, 
and  where  the  legislature  grants  such  aid  to  private 
institutions,  such  counties,  cities,  and  towns  become 
entitled  to  the  same  aid.  (Tolo  Co.  t.  Dunn,  77  Cal. 
133,  19  Pac.  262;  San  Francisco  ▼.  Dunn,  69  Cal. 
73,   10  Pac.  191.) 

An  act  appropriating  three  hundred  thousand  dol- 
lars to  meet  the  expenses  of  erecting  buildings  and 
maintaining  an  exhibit  of  the  products  of  the  state 
at  the  World's  Fair  at  Obicago,  and  providing  that 
k  the  appropriation  should  be  expended  under  the  ex- 

clusive charge  of  a  commission  appointed  by  the 
governor,  is  not  in  conflict  with  this  provision.  (Dag- 
gett v.  Colgan,  92  Cal.  53,  28  Pac.  51.) 

An  act  creating  an  office  and  providing  that  the 
officer  '^  shall  receive  a  salary  ot  two  thousand  four 
hundred  dollars  per  annum,  payable  monthly,  .... 
to  be  paid  out  of  any  money  in  the  state  treasury 
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not  otherwise  appropriated/'  is  sufficient  to  show 
an  intention  to  appropriate  such  sum.  (Humbert  y. 
Dunn,  84  Cal.  57,  24  Pac.  111.) 

An  act  providing  for  the  commitment  of  minor 
crimiiials  to  nonsectarian  charitable  corporations,  the 
expense  of  maintenance  to  be  paid  by  the  county, 
is  not  in  violation  of  this  section,  since  it  only  ap- 
plies to  the  state  treasury.  (Boys'  ft  Girls'  Aid  Soc. 
V.  Reis,  71  Cal.  627,  12  Pac.  796.) 

A  law  providing  for  the  payment  of  a  salary  "out 
of  any  money  in  the  general  fund  not  otherwise  ap- 
propriated," only  applies  to  the  money  subject  to  ap- 
propriation by  that  legislature  and  not  to  some  sub- 
sequent  legislature.  (Baggett  v.  Dunn,  69  GaL  75, 
10  Pac.  125.) 

An  act  attempting  retroactively  to  exempt  resident 
nephews  and  nieces  from  the  payment  of  unpaid 
taxes  upon  collat^al  inheritances  is  in  violation  of 
this  section.  (Estate  of  Stanford,  126  Gal.  112,  54 
Pac.  259,  58  Pac.  462.) 

The  act  of  1855,  providing  a  fund  for  the  indigent 
sick,  has  no  application  to  a  fund  which  comes  to 
a  county  by  operation  of  this  section.  (Power  ▼. 
May,  123  Cal.  147,  55  Pac.  796.) 

The  act  establishing  the  state  agricultural  society 
made  it  a  state  institution,  and  appropriation  for  it 
is  not  obnoxious  to  this  provision.  (Melvin  v.  State, 
121   Cal.   16,  53  Pac.   416.)    . 

The  act  of  1891,  fixing  a  bounty  on  coyote  scalps, 
did  not  make  a  specific  appropriation  out  of  the  gen- 
eral fund  for  the  payment  of  «uch  bounties.  (In- 
gram V.  Colgan,  106  Cal.  113,  38  Pac.  315,  39  Pac. 
437.) 

An  act  requiring  the  tax  collector  to  pay  a  part 
of  the  fees  allowed  him  by  law  into  the  county 
treasury  does  not  violate  this  section — first,  because 
the  money  had  never  been  in  the  state  treasury,  and, 
second,  because  such  act  amounts  to  an  appropria- 
tion.    (Beam  v.  Siskiyou  Co.,  36  Cal.  620.) 

An  act  appropriating  one  hundred  thousand  dol- 
lars for  the  support  and  maintenance  of  a  mining 
bureau  is  not  unconstitutional  because  it  fails  to 
state  specifically  on  what  fund  the  warrant  is  to  be 
drawn,  or  that  the  money  is  appropriated  out  of  any 


Sec.  23.  The  members  of  the  legislature  shall 
receive  for  their  services,  the  sum  of  one 
thousand  dollars  each  for  each  regular  session, 
to  be  paid  at  such  times  during  the  session  as 
may  be  provided  by  law,  and  the  sum  of  ten 
dollars  each,  for  each  day  while  in  attendance 
at  a  special  or  extraordinary  session,  for  a  num- 
ber of  days  not  exceeding  thirty;  and  mileage 
to  be  fixed  by  law,  all  paid  out  of  the  state 
treasury ;  such  mileage  shall  not  exceed  ten  cents 
per  mile ;  and  each  member  shall  be  allowed  con- 
tingent expenses  not  exceeding  twenty-five  dol- 
lars per  member  for  each  regular  biennial  ses- 
sion. The  legislature  may  also  provide  for  ad- 
ditional help;  but  in  no  case  shall  the  total 
expense  for  officers,  employes  and  attaches  ex- 
ceed the  sum  of  five  hundred  dollars  per  day 
for  either  house,  at  any  regular  or  biennial  ses- 
sion, nor  the  sum  of  two  hundred  dollars  per 
day  for  either  house,  at  any  special  or  extra- 
ordinary session,  nor  shall  the  pay  of  any  officer, 
employe  or  attache  be  increased  after  he  is 
elected  or  appointed.  [Amendment  adopted 
November  3,  1908.] 

Sec.  23a.  The  legislature  may  also  provide 
for  the  employment  of  help ;  but  in  no  case  shall 
the  total  expense  for  officers,  employes  and  at- 
taches exceed  the  sum  of  five  hundred  dollars 
per  day  for  either  house,  at  any  regular  or 
biennial  session  nor  the  sum  of  two  hundred 
dollars  per  day  for  either  house  at  any  special 
or  extraordinary  session,  nor  shall  the  pay  of 
any  officer,  employe  or  attache  be  increased 
after  he  is  elected  or  appointed.  [Amendment 
adopted  November  3,  1908.] 
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moneys   in    the   treasury   not    otherwise    appropriated. 
(ProU  V.  Dunn,  80  Cal.  220,  22  Pac.  143.) 

Sec.  23.  The  members  of  the  legislature  shall 
receive  for  their  services  a  per  diem  and  mile- 
age, to  be  fixed  by  law,  and  paid  out  of  the 
public  treasury;  such  per  diem  shall  not  ex- 
ceed eight  dollars,  and  such  mileage  shall  not 
exceed  ten  cents  per  mile,  and  for  contingent 
expenses  not  exceeding  twenty-five  dollars  for 
each  session.  No  increase  in  compensation  or 
mileage  shall  take  effect  during  the  term  for 
which  the  members  of  either  house  shall  have 
been  elected,  and  the  pay  of  no  attache  shall 
be  increased  after  he  is  elected  or  appointed. 

Sec.  24.  Every  act  shall  embrace  but  one 
subject,  which  subject  shall  be  expressed  in  its 
title.  But  if  any  subject  shall  be  embraced  in 
an  act  which  shall  not  be  expressed  in  its  title, 
such  act  shall  be  void  only  as  to  so  much  there- 
of as  shall  not  be  expressed  in  its  title.  No 
law  shall  be  revised  or  amended  by  reference 
to  its  title ;  but  in  such  case  the  act  revised  or 
section  amended  shall  be  re-enacted  and  pub- 
lished at  length  as  revised  or  amended;  and  all 
laws  of  the  state  of  California,  and  all  official 
writings,  and  the  executive,  legislative,  and 
judicial  proceedings  shall  be  conducted,  pre- 
served, and  published  in  no  other  than  the 
English  language. 
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TITLE  AND  FOBM  OF  AOTS--Co]i8tructlon.— A 
like  provision  of  the  former  constitution  was  held 
to  be  merely  directory.  (Washington  v.  Page,  4  Cal. 
388;  Pierpont  v.  Crouch,  10  Cal.  315;  San  Francisco 
V.   Spring  Valley  W.  W.,  54  Cal.   571.) 

But  the  provisions  of  this  section  are  held  to  be 
mandatory.  (Ex  parte  Liddell,  93  Cal.  633,  29  Pac. 
251.) 

It  was  by  reason  of  the  provision  of  section  22  of 
article  1  that  this  section  was  declared  mandatoxy. 
(Law  V.  San  Francisco,  144  Cal.  384,  77  Pac.  1014.) 

A  like  provision  of  the  San  Francisco  charter  is 
held  to  be  directory  only.  (Law  v.  San  Francisco, 
144  Cal.  384,  77  Pac.  1014.) 

The  title  of  an  act  cannot  be  used  to  restrain  or 
control  any  positive  provision  of  the  act,  but  where 
the  meaning  of  the  body  of  the  act  is  doubtful,  the 
title  may  be  resorted  to  as  a  means  of  ascertaining 
the  intention  of  the  legislature.  (People  v.  Abbott, 
16  Cal.  358;  Barnes  v.  Jones,  51  Cal.  303;  Matter  of 
Boston  Min.  etc.  Co.,  51  Cal.  624;  Harris  v.  Super- 
visors, 52   Cal.   553.) 

The  provisions  of  this  section  should  be  liberally 
construed,  and  the  matter  must  be  left  largely  to 
legislative  discretion.  (Ex  parte  Liddell,  93  Cal.  633, 
29  Pac.  251;  Abeel  v.  Clark,  84  Cal.  226,  24  Pac.  383.) 

This  section  does  not  apply  to  municipal  ordinances. 
(Ex  parte  Haskell,  112  Cal.  412,  44  Pac.  725.) 

As  to  whether  this  section  applies  to  the  amend- 
ment of  statutes  enacted  before  the  present  consti- 
tution, see  People  v.  Parvin,  74  Cal.  549,  16  Pac.  490. 

One  subject. — Numerous  provisions  having  one  gen- 
eral object  fairly  indicated  by  the  title  may  be  united. 
(Ex  parte  Liddell,  93  Cal.  633,  29  Pac.  251;  People  v. 
Parks,  58  Cal.  624;  Ex  parte  Kohler,  74  Cal.  38,  15 
Pac.  436;  De  Witt  v.  San  Francisco,  2  Cal.  289.) 

The  act  of  1891,  adding  a  new  part  to  the  Vrooman 
Act  in  relation  to  street  improvement  bonds,  does 
not  contain  more  than  one  subject.  (Hellman  v. 
Shoulters,  114  Cal.  136,  44  Pac.  915,  45  Pac.  1057.) 

An  act  entitled  ''An  act  to  establish  a  uniform 
system  of  county  and  township  governments,"  classi- 
fying the  counties  by  population  and  fixing  the  com- 
pensation of  the  county  officers,  only  contains  one 
subject.     (Longan  ▼.  Solano,  65  Cal.  122,  3  Pac.  463.) 
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The  act  of  March  19,  1878  (Stats.  1877-8,  339),  does 
not  contain  more  than  one  subject.  (San  Francisco 
V.  Spring  Valley  W.  W.,  54  Cal.  571.) 

If  the  act  is  made  of  incongruons  parts,  or  to 
comprehend  unconnected  and  dissimilar  subjects  to 
that  expressed  in  the  title,  it  cannot  be  upheld.  (Peo- 
ple ▼.  Parks,  58  Cal.  624.) 

The  preservation  of  flsh  aiid  game  is  a  single  sub- 
ject of  legislation.  (Ah  King  v.  Police  Court,  139 
Cal.  718.) 

Title. — The  purpose  of  this  provisien  is  to  protect 
the  members  of  the  legislature  as  well  as  the  pub- 
lic against  fraud  from  deceitful  and  misleading  titles. 
(Ex  parte  Liddell,  93  Cal.  633,  29  Pae.  251;  Abeel  v. 
Clark,  84  Cal.  226,  24  Pac.  383.) 

If  the  title  is  of  such  a  character  as  to  mislead 
the  public  or  the  members  of  the  legislature,  as  to 
the  subjects  embraced  in  it,  it  is  void.  (Wood  t. 
Election  Commrs.,  58  Cal.  561.) 

The  words  in  a  title  '^and  for  other  purposes  "-do 

not  validate  provisions  which  are  not  germane  to 
the  particular  subjects  expressed  in  the  title.  (Spier 
V.  Baker,  120  Cal.  370,  52  Pac.  659.) 

It  is  not  necessary  that  the  title  of  an  act  should 
embrace  an  abstract  or  catalogue  of  its  contents. 
(Abeel  v.  Clark,  84  Cal.  226,  24  Pac.  383;  Ex  parte 
Liddell,  93  Cal.  633,  29  Pac.  251;  People  v.  Superior 
Court,  100  Cal.  105,  34  Pac.  492;  People  v.  Linda 
Vista  Irr.  Dist.,  128  Cal.  477,  61  Pac.  86;  Hellman 
V.  Shoulters,114  Cal.  136,  44  Pac.  915,  45  Pac.  1057.) 

The   title   of   an   act  is   not   misleading  because   it 

purports  to  provide  for  a  ''general"  vaccination, 
when  in  fact  it  only  applies  to  children  in  the  pub- 
lic schools.  (Abeel  v.  Clark,  84  Cal.  226,  24  Pac.  383; 
French  v.  Davidson,  143  Cal.  659.) 

Particular  acts  held  yalld.— The  titles  of  the  fol- 
lowing acts  have  been  held  sufficient:  An  act  entitled 
"An  act  to  amend  section  3581  of  the  Political  Code" 
(People  V.  Parvin,  74  Cal.  549,  16  Pae.  490.  But  see 
Lewis  V.    Dunne,  134    Cal.    291);  a    title    expressing 

the  object  of  the  act  to  be  "to  amend  section  " 

of  a  named  code  "relating''  to  the  particular  object 
treated  of  in  the  body  of  the  act  (San  Francisco  etc. 
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B.   R.   Co.   V.   State  Board,   60   Cal.    12);    an   act   en- 
titled   ''An    act    to     prohibit    the    sophistication   and 
adulteration   of  wine,  and    to   prevent   fraud   in  the 
manufacture    and    sale    thereof/'    and    defining    pure 
wine,   prohibiting   the   use   of   deleterious   substitutes, 
and   forbidding   the    sale   of   impure   wine    (Ex   parte 
Kohler,    74    Cal.    38,    15    Pac.    436);    an    act    entitled 
'*An  act  to  amend  an  act  entitled  *An  act  to  estab- 
lish a  Penal   Code,'   approved  February  14,   1872,  by 
amending    section    634,    relating    to    fish    and    game" 
(People   V.    Dobbins,    73    Cal.    257,    14   Pac.    860);    an 
act  entitled  '*An  act  to  provide  for  laying  out,  etc., 
any   street,   etc.,    and    to    condemn    and    acquire    any 
and   all   lands   and   property   necessary   or   convenient 
for  that  purpose,"  and  providing  for  the  assessment 
of  other  lands  to   pay  for  lands   condemned    (Davies 
v.  Los  Angeles,  86  Cal.  37,  24  Pac.  771);   an  act  en- 
titled ''An  act  for  the  better  protection  of  stockhold- 
ers   in    corporations    formed    under    the    laws    of    the 
state   ©f   California   for    the   purpose   of   carrying   on 
and    conducting   the    business   of    mining,"    and    pro- 
viding   a    penalty    for    failure    to    make    or    post    an 
itemized  account  or  balance-sheet  (Francais  v.  Somps, 
92  Cal.  503,  28  Pac.  592);   an  act  entitled  "An  act 
to    establish   a   state   reform   school   for   juvenile   of- 
fenders, and  to  make  an  appropriation  therefor,"  and 
providing   for   the   commitment    of   juvenile   offenders 
to    such    schools    (Ex    parte    Liddell,   93    Cal.    633,    29 
Pac.   251);   an   act   entitled  "An  act  to  provide  for 
laying  out,  etc.,  any  street,  etc.,  in  municipalities,  and 
to   condemn  and  acquire  any  and  all  land  and  prop- 
erty   necessary    and     convenient    for    that    purpose," 
and  validating  former  proceedings  for  the    widening 
of  streets  (San  Francisco  v.  Kiernan,  98  Cal.  614,  33 
Pac.  720);  an  act  entitled  "An  act  creating  a  board 
of  bank  commissioners,  and  prescribing  their  duties 
and  powers,"  and  providing  for  winding  up  of  bank- 
ing corporations    (People  v.   Superior  Court,   100   Cal. 
105,  34  Pac.  492);  an  act  entitled  "An  act  to  create 
the  county  of  Kings,  to  define  the  boundaries  there- 
of,  and  to  provide  for  its  organization  and   election 
of  officers,  and  to  classify  said  county,"  and  provid- 
ing  for    the     collection    of    taxes     levied   before    the 
formation    of    the    county    but    collected     afterward 
(Kings  County  v.  Johnson,  104  Cal.  198,  37  Pac.  870); 
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an  act  entitled  "An  act  to  create  the  ofTi^'e  of  com- 
missioner of  transportation,  and  to  define  its  powers 
and  duties;  to  fix  the  maximum  charges  for  trans- 
porting passengers  and  freights  on  certain  railroads, 
and  to  prevent  extortion  and  unjust  discrimination 
thereon/'  and  providing  for  the  collection  of  fines 
against  a  person  evading  the  payment  of  nis  fare 
(Gieseke  y.  San  Joaquin,  109  Cal,  489,  42  Pac.  446); 
L  an  act  entitled  "An  act  to  establish  a  uniform  system 

^  of  county  and  township  governments,**  and  classify- 

ing the  counties  by  population,  and  fixing  the  com- 
pensation of  the  county  officers  (Longan  v.  Solano,  65 
Cal.   122,   3    Pac.   463);   an  act   entitled  "An   act   to 
regulate  fees  in  ofSice,'*  and  providing  that  the  ofilcer 
shall  pay  part  of  his  fees  into  the  treasury  (Beam  v. 
Siskiyou  Co.,  36  Cal.  621);  an  act  entitled  "An  act 
to   enable   certain   parties   therein   named   to   alienate 
and    encumber  homesteads,**   and    providing  for    the 
alienation  of  the  homestead  by  the  sane  spouse,  un- 
der order  of  the  probate  court  (Jones  v.  Talvella,  126 
Cal.   24,  58    Pac.   311);   an  act   entitled   "An   act  to 
protect    and    promote    the    horticultural    interests    of 
the  state,''   and  making  the    expense  of  abating  an 
insect  pest  nuisance  from  any  property  a  lien  thereon 
(Los  Angeles  v.  Spencer,  126  v.al.  670,  59  Pac.  202); 
a  provision  relating  to  city  justices  of  the  peace  in 
an  act  entitled  "An  act  to  establish  a  uniform  sys- 
tem   of   county   and    township    government"    (People 
V.    Cobb,     133    Cal.     74);    an    act    purporting   in    its 
title   to    add    thirty-four   enumerated    sections    to    the 
Political  Code,  "all  relating  to  the  establishment  of 
a  board  of  state  harbor  commissioners  for  the  bay 
of    San   Diego,**    and    authorizing    the    commissioners 
to  institute  an  action  for  the  possession  of  any  por- 
tion of  the  entire  bay  of  San  Diego,  of  which  they 
are  given  the  possession  and  control   (People  v.  Mul- 
lender,   132   Cal.   217);    the   statutes  of   December  25, 
1877,  and  March  30,  1878,  in  relation  to  highways  in 
I  Los   Angeles   county    (Southern   Pac.   Co.   v.   Pomona, 

144.  Cal.  339,  77  Pac.  929);  an  act  entitled  "An  act 
in  relation  to  foreign  corporations,*'  and  providing  for 
the  designation  of  agents,  services  of  process  and  proof 
of  corporate  existence  (Anr^io-Califorman  Bank  t. 
Field,  146  Cal.  644,  80  Pac.   1080). 
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See,  also,  People  ▼.  King,  127  Cal.  570,  60  Pac. 
35;  Leake  v.  Colgan,  125  Cal.  413,  58  Pac.  69;  Jen- 
nings V.  Le  Eoy,  63  Cal.  397;  People  v.  Henshaw,  76 
Cal.  436,  18  Pae.  413;  Pennie  v.  Reis,  80  Cal.  266, 
22  Pac.  176;  People  v.  Linda  Vista  Irr.  Dist.,  128 
CaL  477,  61  Pac.  86;  Carpenter  v.  Furrey,  128  Cal. 
665,  61  Pac.  369;  Vernon  etc.  Dist.  v.  Board  of  Educa- 
tion, 125  Cal.  593,  58  Pac.  175;  Ex  parte  Pfirrman, 
134  Cal.  143;  Jackson  v.  Baehr,  138  Cal.  266. 

Particular  acts  held  inyalid. — The  following  acts 
have  been  held  to  violate  this  provision:  An  act 
whose  title  simply  purports  to  repeal  tne  statute  con- 
cerning the  publication  of  constitutional  amend- 
ments, but  in  the  body  of  the  act  also  provides  a 
new  method  of  publishing  such  amendments  (People 
V.  Curry,  130  Cal.  82,  62  Pac.  516);  an  act  amending 
the  act  for  the  formation  of  sanitary  districts,  and 
providing  that  sanitary  boards  may  determine  the 
qualification  of  persons  authorized  to  sell  liquors  at 
retail,  this  subject  not  being  germane  to  the  title 
of  the  original  act  (In  /e  Werner,  129  Cal.  567,  62 
Pac.  97);  an  act  entitled  **An  act  to  establish  fees," 
etc.,  and  providing  for  the  payment  of  one  dollar 
for  each  one  thousand  dollars  in  excess  of  three 
thousand  dollars  of  the  appraised  value  of  the  es- 
tate upon  filing  the  inventory,  such  payment  being 
a  tax  and  not  a  fee  (Fatjo  v.  Pfister,  117  Cal.  83,  48 
Pac.  1012);  an  act  entitled  "An  act  to  amend  sec- 
tions four  thousand  and  four,''  and  other  sections 
"to  establish  a  system  of  county  governments,  ap- 
proved April  27,  1880,"  but  referring  to  no  partic- 
ular code  or  statute  (Leonard  v.  January,  56  Cal. 
1);  an  act  entitled  "An  act  to  promote  drainage," 
and  providing  for  the  control  of  debris  from  mining 
and  other  operations,  the  improvement  and  rectifica- 
tion of  river  channels,  and  the  erection  of  embank- 
ments or  dykes  necessary  for  the  protection  of  lands, 
towns  or  cities  from  inundation  (People  v.  Parks,  58 
Cal.  624;  Doane  v.  Weil,  58  Cal.  334);  an  act  the  title 
of  which  provides  only  for  the  refunding  of  the  in- 
debtedness of  cities,  and  the  issuance  of  bonds  there- 
for, and  repealing  an  act  for  the  incurring  of  in- 
debtedness- by  muuicipal  corporations  (Los  Angeles 
▼.  Hajnce,  122  CaL   77,  54  Pac   387);   an   act  entitlod 
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''An  act  to  establish  a  uniform  system  of  county  and 
township  governments"  and  providing  for  the  salaries 
of  official  reporters  of  the  superior  courts  (Pratt  v. 
Browne,  135  Cal.  649,  67  Pac.  1082);  an  act  entitled 
"An  act  creating  a  board  of  commissioners  of  building 
and  loan  associations,  and  prescribing  their  duties  and 
powers,"  and  providing  for  withdrawals  (Provident 
etc.  Assn.  v.  Davis,  143  Cal.  253);  an  act  purporting 
in  its  title  to  deal  with  publications  by  certain  public 
officers  and  in  the  body  of  the  act  providing  for  other 
classes  of  publications  (Estate  of  Melone,  141  Cal. 
331);  an  act  entitled  ''An  act  to  establish  a  tax  on 
collateral  inheritances,  bequests,  and  devises''  and  im- 
posing such  a  tax  on  direct  kindred  (Estate  of  Win- 
chester, 140  Cal.  468). 

Amendments  of  codes. — ^An  act  entitled  an  act  to 
amend  a  particular  section  of  one  of  the  codes  suffi- 
ciently states  the  subject  of  the  act.  (People  v. 
Gates,  142  Cal.  12.) 

The  fact  that  an  act  does  not  deal  with  the  matter 
of  crimes  and  punishments  does  not  prevent  it  from 
being  in  the  form  of  an  amendment  to  the  Penal  Code, 
if  its  title  shows  its  subject  matter.  (County  of 
Butte  V.  MerrUl,   141  Cal.  396.) 

An  act  entitled  an  act  to  add  a  new  section  to  a 
named  code  relating  to  a  named  subject  is  sufficient 
to  embrace  all  matters  relating  to  such  subject. 
(Deyoe  v.  Superior  Court,  140  Cal.  476.) 

The  fact  that  an  act  adds  certain  sections  which 
relate  to  procedure  to  the  Civil  Code,  instead  of  the 
Code  of  Civil  Procedure,  does  not  make  it  invalid. 
(Deyoe  v.  Superior  Court,  140  Cal.  476.) 

An  act  entitled  "An  act  to  revise  the  Code  of  Civil 
Procedure  of  the  state  of  California  by  amending 
certain  sections,  repealing  others,  and  adding  certain 
new  sections,"  was  held  not  to  sufficiently  state  its 
subject  in  its  title,  for  the  reason  that  the  "Code  of 
Civil  Procedure"  does  not  state  or  express  any  sub- 
ject.    (Lewis  V.  Dunne,  134  Cal.  291.) 

That  such  terms  as  the  "Code  of  Clivil  Procedure," 
"Criminal  Code,"  "Probate  Code,"  "Political 
Code,"  etc.,  do  sufficiently  state  a  subject,  see  Cen- 
tral etc.  B.  Co.  V.  State,  104  Ga.  831,  31  S.  E.  531; 
Porter  v.  Thompson,  22  Iowa,  391;  State  v.  Brassfield, 
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81  Mo.  151;  Woodruff  v.  Baldwin,  23  Kan.  491; 
Heller  v.  People,  2  Colo.  App.  459;  Johnson  v.  Har- 
rison, 47  Minn.  575,  50  N.  W.  923;  Marston  v.  Humes, 
3  Wash.  267,  28  Pac.  520;  Mathis  v.  State,  31  Fla. 
291,  12  South.  681;  Ex  parte  Thomas,  113  Ala.  1, 
21  South.  369;  Tribune  Co.  v.  Barnes,  7  N.  Dak.  591, 
75  N.  W.  904;  Murphey  v.  Menard,  11  Tex.  673. 

Publishing  at  length. — A  revised  act  must  be  con- 
strued as  a  new  and  original  piece  of  legislation. 
(Donlon  v.  Jewett,  88  Cal.  530,  26  Pac.  370;  In  re 
Bunkers,  1  Cal.  App.  61,  81  Pac.  748.) 

This  provision  applies  only  to  acts  which  are  in 
terms  revisozy  or  amendatoxy  of  some  former  act; 
and  it  does  not  apply  to  an  independent  act,  al- 
though it  is  inconsistent  with  some  existing  statute. 
(Pennie  v.  Eeis,  80  Cal.  266,  22  Pac.  176;  Jennings 
V.  Le  Roy,  63  Cal.  397;  Baum  v.  Raphael,  57  Cal. 
361;  In  re  Bunkers,  1  Cal.  App.  61,  81  Pac.  748.) 
.  An  act  adding  a  new  section  to  the  Political  Code, 
and  by  implication  amending  another  section  of  the 
same  code,  was  held  to  violate  this  provision,  if  con- 
sidered as  an  amendment,  since  it  did  not  repub- 
lish the  section  of  the  code  affected  by  it.  (Earle  v. 
Board  of  Education,  55  Cal.  489.  But  see  Hellman 
V.  Shoulters,  114  Cal.  136,  44  Pac.  915,  45  Pac.  1057; 
University  of  California  v.  Bernard,  57  Cal.  612.) 

This  section  does  not  apply  to  amendments  by  im- 
plicationy  nor  to  an  act  which  merely  adds  new 
sections  relating  to  a  named  subject,  which  leaves  in 
full  operation  all  the  language  of  the  statute  which 
it  purports  to  amend,  and  does  not  purport  to  amend 
any  section  of  that  act,  but  affects  its  operation  only 
by  implication  from  the  sections  added.  (Hellman 
V.  Shoulters,  114  Cal.  136,  44  Pac.  915,  45  Pac.  1057. 
But  see  Earle  v.  Board  of  Education,  55   Cal.  489.) 

This  section  does  not  prevent  a  section  amended 
from  taking  its  place  by  its  appropriate  number  in 
the  original  act.  (Fletcher  v.  Prather,  102  Cal.  413, 
36  Pac.  658.) 

It  is  a  sufficient  compliance  with  this  provision  to 
republish  the  section  of  the  act  amended.  (Estate  of 
Campbell,  143  Cal.   623.) 

Where  a  section  of  the  code  is  ''amended  to  read 
as  follows,''   and  the   amended   section  is    published 
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at  length,  without  any  saving  clause,  the  effect  of 
the  amendment  is  to  repeal  the  section  as  it  origi- 
nally stood;  and  a  section  of  the  amendatory  act 
merely  providing  that  the  amendment  shall  be  ap- 
plicable to  certain  counties  does  not  operate  as  a 
saving  clause  to  continue  the  original  section  in 
force  in  other  counties.  (Huffman  v.  Hall,  102  Cal. 
26,  36  Pac.  417.) 

Under  the  provisions  of  this  section  the  amend- 
ment of  a  statute  operates  as  an  absolute  repeal  of 
the  statute  or  section  amended,  even  if  the  amend- 
ment takes  nothing  away  from  the  old  law,  but 
merely  adds  a  proviso  in  certain  cases.  (Billings 
V.  Harvey,  6  Cal.  381.) 

An  act  adding  five  new  sections  to  the  Political 
Code  is  not  within  the  mischief  which  this  section 
was  intended  to  prevent.  (University  o±  California 
v.  Bernard,  57  Cal.  612.) 

An  act  entitled  ^'An  act  to  revise  the  Code  of  Civil 
Procedure  of  the  state  of  California  by  amending 
certain  sections,  repealing  others,  and  adding  certain 
new  sections, '*  and  amending,  repealing,  or  adding 
some  five  hundred  sections  of  that  code,  and  which 
did  not  set  out  and  republish  at  length  the  entire 
Code  of  Civil  Procedure,  was  held  to  violate  this 
provision  of  the  constitution.  (Lewis  v.  Duifhe,  134 
Cal.  291.) 

See,  however,  on  the  same  subject  the  following 
eases:  Portland  v.  Stock,  2  Or.  70;  Dolan  v.  Barnard, 
5  Or.  390;  David  v.  Portland  etc.  Co.,  14  Or.  98,  12 
Pac.  174;  Greencastle  etc.  Co.  v.  State,  28  Ind.  382; 
Town  etc.  v.  Frieze,  33  Ind.  507;  SwaUs  v.  White,  4 
Neb.  353;  Arnoult  v.  New  Orleans,  11  La.  Ann.  54; 
Tuskaloosa  etc.  Co.  v.  Olmsted,  41  Ala.  9. 

The  act  of  April  9,  1880,  amending  one  hundred  and 
eight  sections  of  the  Penal  Code,  repealing  ten  sec- 
tions, and  adding  a  new  section  thereto,  is  not  a 
revision  of  the  entire  code,  requiring  a  republication 
thereof.     (People   v.   Oates,   142   Cal.   12.) 

As  to  whether  an  act  is  an  amendment  or  a  re- 
vision of  another  act,  see  Beach  v.  Von  Detten,  139 
Cal.  462. 
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Sec.  25.  The  legislature  shall  not  pass  local 
or  special  laws  in  any  of  the  following  enum- 
erated cases,  that  is  to  say : 

First — Regulating  the  jurisdiction  and  duties 
of  justices  of  the  peace,  police  judges,  and  of 
constables. 

Second — For  the  punishment  of  crimes  and 
misdemeanors. 

Third — Regulating  the  practice  of  courts  of 
justice. 

Fourth — ^Providing  for  changing  the  venue 
in  civil  or  criminal  actions. 

Fifth — Granting  divorces. 

Sixth — Changing  the  names  of  persons  or 
places. 

Seventh — ^Authorizing  the  lading  out,  open- 
ing, altering,  maintaining,  or  vacating  roads, 
highways,  streets,  alleys,  town  plats,  parks, 
cemeteries,  graveyards,  or  public  grounds  not 
owned  by  the  state. 

Eighth — Summoning  and  impaneling  grand 
and  petit  juries,  and  providing  for  their  com- 
pensation. 

Ninth — Regulating  county  and  township 
business,  or  the  election  of  county  and  township 
ofSicers. 

Tenth — ^For  the  assessment  or  collection  of 

taxes. 
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Eleventh — Providing  for  conducting  elec- 
tions, or  designating  the  places  of  voting,  ex- 
cept on  the  organization  of  new  counties. 

Twelfth — ^Affecting  the  estates  of  deceased 
persons,  minors,  or  other  persons  under  legal 
disabilities. 

Thirteenth — Extending  the  time  for  the  col- 
lection of  taxes. 

Fourteenth — Giving  effect  to  invidid  deeds, 
wills,  or  other  instruments. 

Fifteenth — Refunding  money  paid  into  the 
state  treasury. 

Sixteenth — Releasing    or    extinguishing,    in 
whole  or  in  part,  the  indebtedness,  liability,  or    \ 
obligation  of  any  corporation  or  person  to  this 
state,  or  to  any  municipal  corporation  therein. 

Seventeenth — Declaring  any  person  of  age, 
or  authorizing  any  minor  to  sell,  lease,  or  en- 
cumber his  or  her  property. 

Eight eenth-^hegalizAngy  except  as  against 
the  state,  the  unauthorized  or  invalid  act  of  any 
officer. 

Nineteenth — Granting  to  any  corporation,  as- 
sociation, or  individual  any  special  or  exclusive 
^  right,  privilege,  or  inununity. 

Twentieth — ^Exempting  property  from  taxa- 
tion. 

Twenty-first — Changing  county  seata. 
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Twenty-second — Restoring  to  citizenship  per- 
sons convicted  of  infamous  crimes. 

Twenty-third — ^Regulating  the  rate  of  inter- 
est on  money. 

Twenty-fourth — ^Authorizing  the  creation, 
extension,  or  impairing  of  liens. 

Twenty-fifth — Chartering  or  licensing  fer- 
ries, bridges,  or  roads. 

Twenty -sixth — Remitting  fines,  penalties,  or 
forfeitures. 

Twenty-seventh — Providing  for  the  manage- 
ment of  common  schools. 

Twenty-eighth — Creating  offices.  Or  prescrib- 
ing the  powers  and  duties  of  officers  in  counties, 
cities,  cities  and  counties,  townships,  election 
or  school  districts. 

Twenty-ninth, — ^Affecting  the  fees  or  salary 
f^    of  any  officer. 

Thirtieth — Changing  the  law  of  descent  or 
succession. 

Thirty-first — ^Authorizing  the  adoption  or 
legitimation  of  children. 

Thirty-second — ^Por  limitation  of  civil  or 
criminal  actions. 

Thirty-third — In  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable. 

LOCAL  AND  SPECIAL  LAWS— In  generaL— Un- 
der the  former  constitution  the  legislature  was  not 
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forbidden  to  pass  local  or  special  laws.  (Wigmore 
V.  Buell,  122  Cal.  144,  54  Pac.  600;  People  v.  Twelfth 
District  Court,  17  Cal.  547;  Ex  parte  Burke,  59  Cal. 
6;  Nevada  School  Dist.  v.  Shoecraft,  88  CaL  372,  26 
Pac.  211.) 

The  provisions  of  this  section  are  prospectiTe  only, 
and  do  not  affect  statutes  passed  before  its  adoption. 
(Nevada  School  Dist.  v.  Shoecraft,  88  Cal.  372,  26 
Pac.  211;  Ex  parte  Burke,  59  Cal.  6;  Rollins  v. 
Wright,  93  Cal.  395,  29  Pac.  58;  Smith  v.  McDermott, 
93  CaL  421,  29  Pac.  34;  Meade  v.  Watson,  67  Cal. 
591,  8  Pac.  311;  Ex  parte  Chin  Yan,  60  Cal.  78.) 

The  legislature  cannot  make  a  special  act  general 
by  a  legislative  declaration  that  it  shall  be  considered 
a  general  act.  (San  Francisco  v.  Spring  Valley  W. 
W.,   48   Cal.   493.) 

A  law  which  on  its  face  is  general  and  may  be 
applied  to  all  cities  cannot  be  assailed  on  the  ground 
that  it  was  in  fact  passed  to  effect  an  improvement 
im  one  city  only.  •  (Da vies  v.  Los  Angeles,  86  Cal.  37, 
24   Pac.    771.) 

A  special  law  is  one  relating  to  a  selected  class, 
as  well  as  a  particular  object.  (Smith  v.  McDermott, 
93  Cal.  421,  29  Pac.  34.) 

As  to  what  is  a  general  and  what  a  special  law, 
see  Ex  parte  Burke,  59  Cal.  6,  per  Morrison,  C.  J. 

A  general  law  must  be  as  broad  as  the  subject  mat- 
ter to  which  it  relates.  (Desmond  v.  Dunn,  55  Cal. 
242.) 

An  act  applying  uniformly  upon  the  whole  of  any 
single  class  of  individuals  or  objects,  when  the  classi- 
fication is  founded  upon  some  natural,  intrinsic,  or 
constitutional  distinction,  is  a  general  law.  (Abeel 
V.  Clark,  84  Cal.  226,  24  Pac.  383;  Cody  v.  Murphey, 
89  Cal.  522,  26  Pac.  1081;  Foster  v.  Police  Commrs., 
102  Cal.  483,  37  Pac.  763;  Rode  v.  Siebe,  119  Cal. 
618,  51  Pac.  869;  Ex  parte  Koser,  60  Cal.  177;  Vail 
V.  San  Diego,  126  Cal.  35,  58  Pac.  392;  People  v. 
Central  Pac.  B.  R.  Co.,  105  Cal.  576,  38  Pac.  905; 
Murphy  v.  Pacific  Bank,  119  Cal.  334,  51  Pac.  317; 
Murphy  v.  Pacific  Bank,  130  Cal.  542,  62  Pac.  1059; 
Ruperich  v.  Baehr,  142  Cal.  190;  In  re  Finley,  1  Cal, 
App.  198,  81  Pac.  104L 
Constitution— 3 
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In  order  to  make  the  law  general,  the  classification 
must  not  be  arbitrary,  but  must  be  founded  upon 
some  natural,  intrinsic,  or  constitutional  distinction, 
and  some  reason  must  appear  wLy  the  act  is  not 
made  to  apply  generally  .  to  all  classes.  (Bauer  ▼. 
Williams,  118  Gal.  401,  50  Pac.  691;  Darcy  v.  Mayor, 
104  Gal.  642,  38  Pac.  500.) 

Although  a  law  is  general  when  it  applies  equally 
to  all  individuals  of  a  class  founded  upon  a  naturid, 
intrinsic,  or  constitutional  distinction,  it  is  not  gen- 
eral if  it  confers  particular  privileges  or  imposes  pe- 
culiar disabilities  or  burdensome  conditions,  in  the 
exercise  of  a  common  right,  upon  a  class  arbitrarily 
selected  from  the  general  body  of  those  who  stand 
in  precisely  the  same  relation  to  the  subject  of  the 
law.  (Pasadena  v.  Stimson,  91  Gal.  238,  27  Pac.  604; 
Bloss  V.  Lewis,  109  Gal.  493,  41  Pac.  1081.) 

A  law  which  applies  only  t«  a  part  of  a  class — 
which  relates  not  to  any  genns,  but  only  to  species — 
is  a  special  law.  (People  y.  Gentral  Pac.  B.  B.  Go., 
83  Gal.  393,  23  Pac.  303.) 

As  to  when  an  entire  act  will  not  be  affected  by 
the  fact  that  one  provision  thereof  is  special,  see 
Davidson  v.  Von  Detten,  139  Gal.  467. 

Acts  held  to  be  general. — ^The  following  acts  have 
been  held  to  be  general  within  the  meaning  of  this 
section:  An  act  relating  to  elections  to  elect  boards  of 
freeholders,  and  to  adopt  and  amend  charters  (Frag- 
ley  V.  Phelan,  126  Gal.  383,  58  Pac.  923);  an  act  pro- 
viding for  police  courts  in  all  cities  'of  a  designated 
population,  and  providing  that  it  shall  go  into  effect 
upon  the  expiration  of  the  term  of  office  of  the  present 
police  judge  of  such  cities  (People  t.  Henshaw,  76  Gal. 
436,  18  Pac.  413;  Ex  parte  Halsted,  89  Gal.  471,  26  Pac. 
961;  In  re  Mitchell^  120  Gal.  384,  52  Pac.  799);  an 
act  applying  to  all  sections  in  towns  and  cities  (Ver- 
non School  Dist.  V.  Board  of  Education,  125  Gal. 
593,  58  Pac.  175);  an  act  providing  for  an  action  by 
a  reclamation  district  to  determine  the  validity  of  an 
assessment  (Lower  Kings  Biver  Beclamation  Dist.  No. 
531  V.  McGullah,  124  Gal.  175,  56  Pac.  887);  the  in- 
sanity law  of  1897  (People  v.  King,  ia7  Gal.  570,  60 
Pac.  35);  section  1203  of  the  Code  of  Civil  Procedure 
(Garpenter  v.  Furrey,  128  CaL  665,  61  Pac  369) ;  an 
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act  providing  a  special  method  for  levying  a  tax  for 
high  gchools,  different  from  that  provided  for  other 
school  districts  (People  v.  Lodi  High  School  Dist., 
124  Cal.  694,  57  Pac.  660);  an  act  providing  for  the 
refunding  of  indebtedness  of  municipal  corporations 
other  than  cities  of  the  first  class  (Los  Angeles  v. 
Teed,  112  Cal.  319,  44  Pac.  580) ;  an  act  providing  for 
the  assessment  of  taxes  upon  railroads  operating  in 
more  than  one  county  (People  v.  Central  Pac.  B.  E. 
Co.,  105  Cal.  576,  38  Pac.  905);  a  law  making  it  a 
felony  to  sell  intoxicating  liquors  to  Indians  (People 
V.  Bray,  105  Cal.  344,  38  Pac.  731);  an  act  providing 
for  vaccination  of  all  children  attending  public 
schools  (Abeel  v.  Clark,  84  Cal.  226,  24  Pac.  383; 
French  v.  Davidson,  143  Cal.  659);  an  act  relating 
to  the  compensation  of  the  auditor  and  Ms  clerk 
in  all  counties  of  the  twentieth  class  (Farnum  v. 
Warner,  104  Cal.  677,  38  Pac.  421);  an  act  forbid- 
ding the  erection  of  partition  walls  in  cities  and 
towns  of  a  greater  height  than  ten  feet,  without 
the  consent  of  the  adjoining  owner,  except  around 
public  gardens,  etc.  (Western  etc.  Co.  v.  Knicker- 
bocker, 103  CaL  111,  37  Pac.  192);  the  provisions 
of  section  1001  of  the  Civil  Code,  providing  for  the 
acquisition  of  private  property  through  the  exercise 
of  the  right  of  eminent  domain  (Santa  Cruz  v. 
Enright,  95  Cal.  105,  30  Pac.  197) ;  a  county  ordinance 
providing  a  smaller  license  tax  for  the  sale  of  spirit- 
uous liquors  at  wayside  inns  and  rural  watering 
places,  outside  of  any  city,  than  when  sold  in  a  city 
(Amador  Co.  v.  Kennedy,  70  Cal.  458,  11  Pac.  757); 
an  ordinance  making  it  unlawful  to  conduct  a  laun- 
dry between  10  P.  M.  and  6  A.  M.,  or  on  Sundays 
(Ex  parte  Moynier,  65  Cal.  33);  the  provision  of  the 
Code  of  Civil  Procedure  giving  certain  laborers  pre- 
ferred claims  as  against  other  attaching  creditors 
(Mohle  V.  Tschirch,  63  Cal.  381);  a  law  requiring 
insane  persons  in  state  institutions  to  be  supported 
out  of  their  estates  (Estate  of  Yturburru,  134 
Cal.  567,  66  Pac.  729);  an  act  relating  to  license  taxes 
in  cities  of  a  particular  class  (Ex  parte  Jackson,  143 
Cal.  564);  the  collateral  inheritance  tax  act  taxing 
brothers  and  sisters,  and  exempting  the  wifd  of  a  son, 
the  widow  of  a  son,  and  the  husband  of  a  daughter, 
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the  classification  being  based  on  a  natural  distinction 
(Estate  of  Campbell,  143  Cal.  623);  an  act  providing 
that  in  divorce  snits  the  final  decree  shall  not  be  en- 
tered until  the  expiration  of  one  year  from  the  filing 
of  the  decision  (Deyoe  v.  Superior  Court,  140  Cal. 
476) ;  the  act  providing  for  the  application  of  the 
saUuries  of  public  of&cers  to  the  pavment  of  their  debts 
(Buperich  y.  Baehr,  142  Cal.  190);  section  1143  of  the 
Penal  Code  relating  to  fees  of  jurors  in  criminal  ac- 
tions (Jackson  y.  Baehr,  138  Cal.  266);  the  pro- 
vision of  section  1373  of  the  Political  Code,  mak- 
ing the  county  in  which  the  indictment  was  found 
chargeable  with  the  support  of  insane  criminals 
(Napa  State  Hospital  v.  Yuba  County,  138  Cal.  378) ; 
the  provisions  of  the  Political  Code  in  regard  to 
road  taxes,  although  cities  and  towns  are  exempted 
from  their  operation,  since  this  does  not  exempt 
cities  and  towns  from  the  tax,  but  compels  cities 
and  towns  to  maintain  their  streets  under  the  street 
improvement  act  (Miller  v.  County  of  Kern,  137 
Cal.  516);  an  act  applying  to  all  foreign  corporations 
and  providing  for  filing  designation  of  agents,  service 
of  process  and  proof  of  corporate  existence  (Anglo- 
Calif  ornian  Bank  v.  Field,  164  Cal.  644,  80  Pac.  1030) ; 
the  act  of  1901  authorizing  suits  against  the  state 
upon  coyote  bounty' claims  (Bickerdike  v.  State  of 
California,  114  Cal.  681,  78  Pac.  270).  The  act  of 
April  23,  1880  (Stats.  1880,  p.  131),  forbidding  the 
acquisition  or  sale  of  mining  ground  by  mining  cor- 
porations without  the  assent  of  two-thirds  of  its 
stockholders  (Lacy  v.  Gunn,  144  Cal.  511,  78  Pac. 
30);  the  state  dental  law  classifying  those  who  may 
practice  dentistry,  as  it  does  not  discriminate  between 
person  within  the  same  class  (Ex  parte  Whitley, 
144  Cal.  167,  77  Pac.  879) ;  section  3443  of  the  Politi- 
cal Code  requiring  the  complaint  to  set  forth  certain 
Dapers,  such  provision  being  justified  by  the  nature 
and  object  of  the  act  (Boggs  v.  Gaueard,  148  Cal. 
711). 

bee,  also,  cases  cited  below  under  the  particular 
subdivisions  of  this  section. 

Acts  held  to  be  special. — On  the  other  hand,  the 
following  acts  Have  been  held  to  be  special  within  the 
meaning  of  this  section:  An  act  providing  for  boards 
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of  election  commissioners  in  cities  and  counties  hay- 
ing one  hundred  and  fifty  thousand  or  more  inhabi- 
tantSy  that  being  an  arbitrary  classification  without 
reference  to  the  existing  classification  by  general  law 
(Denman  v.  Broderick,  111  Cal.  96,  43  Pac.  516);  the 
"McClure  Charter/'  because  it  only  applied  to  consol- 
idated city  and  county  governments  of  a  designated 
population   (Desmond  v.  Dunn,  55  Cal.   242);   a  pro- 
vision of  the  County  Government  Act  providing  for 
salaries  in  addition  to  fees  of  constables  in  townships 
numbered   one   to    ten   in   counties   of   one   particular 
class  (Lougher  v.  Soto,  129  Cal.  610,  62  Pac.  184);  an 
act  giving  laborers  employed  by  corporations  by  the 
week  or  month  a  lien  for  wages  (Slocum  v.  Bear  Val- 
ley Irr.  Co.,  122  Cal.  555,  55  Pac.  403);  a  law  depriv- 
ing certain  persons  arbitrarily  of  the  right  to  partici- 
pate in  an  election  (Spier  v.  Baker,  120  Cal.  370,  52 
Pac.  659);  an  act  directed  at  and  applicable  to  one 
particular  named  municipal  corporation,   and   taking 
away  a  large  part  of  its  territory  (People  v.  Common 
Council,   85   Cal.   369,   24   Pac.    727;   Fisher   v.   Police 
Court,  86  Cal.  158,  24  Pac.  1000);  an  act  to  remedy 
the  failure  on  the  part  of  the  tax  collector  to  publish 
the  names  of  the  owners,   etc.    (Moore  v.  Patch,   12 
Cal.  265);  the  provision  of  section  1203  of  the  Code 
of  Civil  Procedure,  requiring  contractors  for  the  erec- 
tion of  buildings  to  secure  their  contracts  by  bonds 
(Shaughnessy  v.  American  Surety  Co.,  138  Cal.  543); 
a    law    regulating    the    rate    of    interest    on    chattel 
mortgages   on   certain    classes   of   property   only    (Ex 
parte  Sohncke,  148  Cal.  262). 

See,  also,  cases  cited  below  under  particular  subdi' 
visions  of  this  section. 

Subdivision  1. — ^An  act  establishing  an  additional 
police  court  in  San  Francisco,  with  the  same  jurisdic- 
tion, and  to  be  governed  by  the  same  rules  as  the 
court  already  existing,  is  not  a  special  law.  (Ex 
parte  Jordan,  62  Cal.  464.) 

This  subdivision  does  not  apply  to  the  terms  of  of- 
fice of  justices  of  the  peace.  (Kahn  v.  Sutro,  114  Cal. 
316,  46  Pac.  87.) 

An  act  creating  a  justice's  court  for  one  particular 
named  town  and  fixing   its   jurisdiction  is  a  special 
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law.     (Miner  v.  Justice's  Court,  121  Cal.  264,  53  Pac. 
795.) 

Subdivision  2. — An  act  making  it  a  misdemeanor 
**for  any  person  engaged  in  the  business  of  baking  to 
engage,  or  to  permit  others  in  his  employ  to  engage, 
in  the  business  of  baking  for  the  purpose  of  sale,  be- 
tween the  hours  of  6  o'clock  P.  M.  on  Saturday  and 
t)  o'clock  P.  M.  on  Sunday,"  is  a  special  law.  (Ex 
parte  Westerfield,  55  Cal.  550.) 

An  act  making  it  unlawful  to  keep  open  any  place 
of  business  on  Sunday,  but  exempting  hotels,  board- 
ing-houses, barber-shops,  baths,  markets,  restaurants, 
taverns,  livery-stables,  and  retail  drug  stores,  held  not 
to  be  a  special  law.     (Ex  parte  Koser,  60  Cal.  177.) 

This  section  does  not  prohibit  the  legislature  from 
authorizing  by  general  laws  ordinances  which  would 
be  special  laws  if  enacted  by  the  legislature  directly. 
(Ejf  parte  Chin  Yan,  60  Cal.  78.) 

An  act  allowing  certain  convicts  in  the  city  and 
county  of  San  Francisco  to  be  imprisoned  in  the 
house  of  correction  instead  of  the  county  jail  or  state 
prison  does  not  violate  this  subdivision.  (Ex  parte 
Williams,  87  Cal.  78,  24  Pac.  602.) 

An  act  establishing  an  additional  police  court  in 
San  Francisco,  yrith  the  same  jurisdiction  and  to 
be  governed  by  the  same  rules  as  the  court  already 
existing,  is  not  a  special  law.  (E£  parte  Jordan,  62 
Cal.  464.) 

An  act  making  it  a  misdemeanor  to  keep  open  a 
barber-shop  on  Sundays  and  other  holidays  is  special 
legislation.  (Ex  parte  Jentzsch,  112  Cal.  468,  44  Pac. 
803.) 

Subdivision  3. — A  provision  in  the  municipal  cor- 
poration act  that  in  cities  of  one  class  it  shall  not  be 
necessary  to  plead  or  prove  the  existence  or  validity 
of  any  ordinance  thereof,  and  that  courts  shall  take 
judicial  notice  thereoi,  is  special  legislation.  (City 
of  Tulare  v.  Hevren,  i26  Cal.  226,  58  Pac.  530.) 

A  provision  in  the  act  supplemental  to  the  * 'Wright 
Act,"  that  in  a  proceeding  to  confirm  the  organization 
and  bonds  of  an  irrigation  district  ^^a  motion  for  a 
new  trial  must  be  made  upon  the  minutes  of  the 
courtf"    is   repugnant    to    this   provision.     (Cullen   v. 
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Glendora  Water  Co.,  113  Cal.  603,  39  Pac.  769,  45  Pac. 
822.) 

The  "Bank  Ooxmnissioners'  Act"  providing  for  the 
winding  up  of  banking  corporations,  and  to  that  ex- 
tent superseding  the  provisions  of  the  general.  Insol- 
vent Act,  is  constitutional.  (People  v.  Superior 
Court,  100  Cal.  105,  34  Pac.  492.) 

An  act  providing  the  form  of  a  complaint  in  an  ac- 
tion to  condemn  land  is  valid.  (San  Francisco  v. 
Kieman,  98  Cal.  614,  33  Pac.  720.) 

An  act  requiring  an  undertaking  on  the  part  of  the 
plaintiff  in  actions  of  libel  and  slander  is  not  a  spe- 
cial law.  (Smith  v.  McDermott,  93  Cal.  421,  29  Pac. 
34.) 

The  word  ''practice"  includes  all  *' pleadings." 
(People  V.  Central  Pae.  B.  B.  Co.,  83  Cal.  393,  23  Pac. 
i03.) 

A  law  providing  for  a  special  form  of  complaint 
in  an  action  to  recover  an  assessment  of  taxes 
against  a  railroad  situated  in  more  than  one  county, 
is  in  violation  or  this  section.  (People  v.  Central  Pac. 
B.  B.  Co.,  83  Cal.  393,  23  Pac.  303.  But  see  People 
v.  Central  Pac.  B.  B.  Co.,  105  Cal.  576,  38  Pac.  905.) 

An  act  allowing  certain  convicts  in  the  city  and 
county  of  dan  Francisco  to  be  imprisoned  in  the 
house  of  correction  instead  of  the  county  jail  or 
state  prison  does  not  violate  this  subdivision.  (Ex 
parte  Williams,  87  Cal.  78,  24  Pac.  602,  25  Pac.  248.) 

An  act  establishing  an  additional  police  court  in 
San  Francisco,  with  the  same  jurisdiction  and  to  be 
governed  by  the  same  rules  as  the  court  already  ex- 
isting, is  not  a  special  law.  (Ex  parte  Jordan,  62  Cal. 
464.) 

Subdivision  6. — ^Under  this  subdivision  the  legisla- 
ture cannot  by  special  law  change  the  name  of  a  cor- 
poration,  but  may  by    general  law  provide  for  such 
change  by  the  superior  court  upon  application  of  the 
I  incorporators.     (Matter  of  La  Societe  Francaise,  etc., 

123  Cal.  525,  66  Pac.  458.) 

Subdivision  7. — ^The  act  of  1891  supplemental  to 
the  Vrooman  Act,  relating  to  street  work  in  all  'mu- 
nicipalities, is  a  general  law.  (Hell man  v.  Shoulters, 
114  CaL  136,  44  Pae.  915,  45  Pac  i057.) 
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Subdivision  9. — A  law  providing  that,  in  counties 
of  one  particular  class  only,  witnesses  in  criminal 
cases  shall  be  entitled  to  the  same  fees  as  jurors,  in 
the  discretion  of  the  court,  is  special.  (Turner  v. 
Siskiyou  Co.,  109  Cal.  332,  42  Pac.  434.) 

A  provision  of  the  County  Government  Act,  that  in 
counties  of  a  certain  class  county  licenses  collected 
in  cities  shall  bo  paid  into  the  treasuries  of  such 
cities  for  street  improvements,  is  in  violation  of  this 
subdivision.  (San  Luis  Obispo  v.  Graves,  84  Cal.  71, 
23   Pac.    1032.) 

The  provisions  of  the  County  Government  Act  of 
1893  empowering  certain  of  the  county  officers  in 
counties  of  one  class  to  appoint  a  certain  number 
of  deputies,  whose  salaries  are  fixed  by  the  act  and 
made  payable  out  of  the  county  treasury,  is  valid, 
although  in  other  counties  the  principals  must  pay 
the  salaries  of  their  deputies.  (Tulare  Co.  v.  May, 
118  Cal.  303,  50  Pac.  427;  Freeman  v.  Barnum,  131 
Cal.  386.  Welsh  v.  Bramlet,  98  Cal.  219,  33  Pac.  66, 
and  Walser  v.  Austin,  104  Cal.  128,  37  Pac.  869,  over- 
ruled.) 

An  act  directing  the  municipality  to  pay  a  particu- 
lar claim  against  it  is  in  violation  of  this  provision. 
(Conlin  v.  Supervisors,  114  Cal.  404,  46  Pac.  279.) 

Subdivision  10. — ^A  law  providing  that  taxes  upon 
personal  property  unsecured  by  real  estate  shall  be 
collected  at  the  time  of  the  assessment,  and  before 
the  time  provided  for  the  collection  of  taxes  upon 
other  property,  is  valid.  (Bode  v.  Siebe,  119  Cal.  518, 
51  Pac.  869,  Van  Fleet,  J.,  and  Harrison,  J.,  dissent- 
ing; Pacific  Postal  etc.  Co.  v.  Dalton,  119  Cal.  604, 
81    Pac.    1072.) 

Section  10  of  article  13  of  the  constitution  is  not 
"a  local  or  special  law"  passed  by  the  legislature. 
(San  Francisco  etc.  B.  B.  Co.  v.  State  lioard,  60  Cal. 
12.) 

A  law  providing  a  special  method  of  assessment 
and  collection  of  taxes  against  railroads  situated  in 
more  than  one  county  is  special  legislation.  (People 
V.  Central  Pac.  B.  B.  Co.,  83  Cal.  393,  23  Pac.  303. 
But  see  People  v.  Central  Pac.  B.  B.  Co.,  105  Cal. 
576,  38  Pac.  905.) 
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Subdivision  11. — ^In  forming  a  new  county  the  leg- 
islature may  make  special  provisions  as  to  the  first 
election  to  be  held  in  it,  and  as  to  all  things  which 
must  be  done  in  order  to  complete  the  organization 
and  preserve  the  orderly  and  harmonious  administra- 
tion of  the  laws  therein.  (People  v.  McFadden,  81 
Cal.   489,   22   Pac.    851.) 

A  law  creating  and  providing  for  the  organization 
of  a  new  county  is  not  within  the  prohibition  against 
special  and  local  legislation.  (People  v.  Glenn  Co., 
100  Cal.  419,  35  Pac.   302.) 

An  act  creating  a  new  county  may  provide  for  the 
collection  of  taxes  levied  before  the  formation  of  the 
county,  but  collected  afterward.  (Kings  County  v. 
Johnson,  104  Cal.  198,  37  Pac.  870.) 

The  Primary  Election  Law  of  1895,  being  expressly 
confined  in  its  operation  to  counties  of  the  first  and 
second  class,  is  local  and  special.  ''Marsh  v.  Super- 
visors, 111  CaL  368,  43  Pac.  975.) 

Subdivision  13. — A*  law  providing  a  special  method 
of  assessment  and  collection  of  taxes  against  rail- 
roads situated  in  more  than  one  county  in  special  leg- 
islation. (People  V.  Central  Pac.  B.  B.  Co.,  83  Cal. 
393,  23  Pac.  303.  But  see  People  v.  Central  Pac.  B. 
B.  Co.,  105  Cal.  576,  38  Pac.  905.) 

Subdivision  16. — An  act  attempting  retroactively 
to  exempt  resident  nephews  and  nieces  from  the  pay- 
ment of  unpaid  taxes  upon  collateral  inheritances  is 
in  violation  of  this  provision.  (Estate  of  Stanford, 
126  Cal.  112,  54  Pac.  259,  58  Pac.  462.) 

Subdivision  19.— Tulare  Co.  v.  May,  118  Cal.  303, 
50  Pac.  427;  People  v.  Superior  Court,  100  Cal.  105, 
34  Pac.  492. 

Subdivision  20. — A  law  providing  a  special  method 
of  assessment  and  collection  of  taxes  against  rail- 
roads  situated   in   more    than   one    county   is    special 

I  legislation.     (People  v.  Central  Pac.  B.  B.  Co.,  83  Cal. 

'  393,  23  Pac.  303.     But  see  People  v.  Central  Pac.  B. 

B.  Co.,  105  Cal.  576,  38  Pac.  905.) 

Subdivision  23. — An  act  making  it  a  misdemeanor 
for  a  pawnbroker  to  charge  or  receive  more  than  two 
per  cent  per  month  interest  is  not  a  special  law.  (Ex 
parte  Lichtenstein,  67  Cal.  359,  7  Pac.  728.) 
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Subdivision  24.— People  v.  Central  Pae.  B.  B.  Co., 
83  Cal.  393,  23  Pae.  303;  People  v.  Central  Pae.  B. 
B.  Co.,  105  Cal.  576,  38  Pae.  905. 

Subdivision  27. — The  fixing  of  salaries  of  teachers 
is  part  of  the  *' management  of  the  common  schools." 
(Earle  v.  Board  of  Education,  55  Cal.  489.) 

An  act  relating  to  salaries  of  school  teach«n  in 
cities  having  one  hundred  thousand  inhabitants  or 
more  is  local  and  unconstitutional.  (Earle  v.  Board 
of  Education,  55  Cal.  489.) 

An  act  providing  that  in  cities  having  a  board  of 
education  the  city  treasurer  is  to  have  the  custody  of 
the  state  and  county  school  money  appropriated  to 
the  city  is  a  special  law.  (Bruch  v.  Colombet,  104 
Cal.  347,  38  Pae.  45.) 

Subdivision  28. — ^An  act  authorizing  the  police  com- 
missioners of  Sacramento  to  appoint  solicemen  not 
exceeding  thirty  in  number  is  a  special  law,  and 
creates  officers  within  the  meaning  of  this  subdivision. 
(Farrell  v.  Board  of  Trustees,  85  CaL  408,  24  Pae. 
868.) 

The  word  ''officers"  includes  policemen  in  cities, 
and  includes  all  officers  who  exercise  their  office  and 
perform  their  duties  within  the  limits  of  either  politi- 
cal division  mentioned.  (Farrell  v.  Board  of  Trus- 
tees, 85  Cal.  408,  24  Pae.  868.) 

An  act  directing  the  municipality  to  pay  a  particu- 
lar claim  against  it  is  in  violation  of  this  subdivision* 
(Conlin  v.  Supervisors,  114  Cal.  404,  46  Pae.  279.) 

An  act  creating  officers  in  but  one  class  of  counties, 
arbitrarily  created  and  designated  by  population, 
without  reference  to  the  classification  contained  in 
the  general  law,  is  in  violation  of  this  provision. 
(San  Francisco  v.  Broderick,  125  CaL  188,  57  Pae. 
887.) 

This  subdivision  does  not  prevent  the  passage  of  a 
special  law  as  to  a  board  of  harbor  commissioners 
for  the  bay  of  San  Diego.  (People  v.  Mullender,  132 
Cal.  217.) 

See,  also,  Ex  parte  Jordan,  62  Cal.  464;  Welsh  v. 
Bramlet,  98  Cal.  219,  33  Pae.  66;  Tulare  Co.  v.  May, 
118  Cal.  303,  50  Pae.  427. 

Subdivision  29. — An  act  making  an  appropriation 
to  pay  the  salary  of  an  officer  during  a  certain  period 
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before  the  amount  of  the  salary  has  been  fixed  is  not 
in  violation  of  this  section.  (Smith  v.  Dunn,  64  Cal. 
164,  28  Pac.  232.  Smith  v.  Kenfield,  57  Cal.  138,  dis- 
tinguished.) 

The  Comity  Qoveniment  Act  is  not  in  violation  of 
this  provision.  (Longan  v.  Solano  Co.,  65  Cal.  122, 
3  Pae.  463.) 

An  act  fixing  the  salaries  of  county  officers  and 
providing  that  in  all  counties,  except  counties  of 
three  designated  classes,  it  should  not  take  effect  un- 
til the  expiration  of  the  terms  of  the  incumbents,  and 
in  those  three  it  should  take  effect  the  first  day  of 
the  month  succeeding  its  passage,  is  a  special  law. 
(MiUer  v.  Kister,  68  Cal.  142,  8  Pac.  813.) 

An  act  readjusting  the  salaries  of  all  county  of- 
ficers of  counties  of  a  particular  class  is  a  general 
law.     (Cody  v.  Murphey,  89  Cal.  522,  26  Pac.  1081.) 

An  act  making  an  appropriation  to  pay  James  W. 
Bankln  for  services  in  the  state  treasurer's  office  is 
not  in  violation  of  this  section.  (Bankin  v.  Colgan, 
92  Cal.  605,  28  Pac.  673.) 

An  act  providiner  that  when  the  population  of  an 
existing  county  shall  be  reduced,  by  reason  of  the 
creation  of  any  new  county  from  the  territory  there- 
of, below  the  class  first  assumed  by  it  under  the  act, 
it  should  be  the  duty  of  the  supervisors  of  such 
county  to  designate  the  class  to  which  such  county 
has  been  reduced,  is  a  general  law.  (Kumler  v. 
Supervisors,  103  Cal.  393,  37  Pac.  383.) 

A  provision  of  the  fee  bill  allowing  justices  of  the 
peace  a  certain  portion  of  the  fees  collected  by  them, 
without  reference  to  the  classification  contained  in 
the  County  Government  Act,  is  a  special  law.  (Dwyer 
V.  Parker,  115  Cal.  544,  47  Pac.  372.) 

The  provision  of  the  County  Government  Act  of 
1897,  providing  for  salaries  in  certain  counties  in 
lieu  of  fees  and  per  diem  is  valid.  (Vail  v.  San  Diego, 
126  Cal.  35,  58  Pac.  392.) 

See,  also.  Ex  parte  Jordan,  62  Cal.  464;  Tulare  Co. 
V.  May,  118  Cal.  303,  50  Pac.  427. 

Subdivision  33. — ^In  Earle  v.  Board  of  Education,  55 
Cal.  489,  it  was  suggested,  but  not  decided,  that  the 
court  may  determine  wnether  a  general  law  can  be 
made  applicable  in  a  given  case. 
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As  to  whether  the  legislative  determination  of  the 
question  whether  a  general  law  can  be  made  appli- 
cable is  conclusive,  discussed  but  not  decided.  (Peo- 
ple V.  MuUender,  132  Cal.  217.) 

A  law  cannot  be  held  invalid  merely  because,  in 
the  opinion  of  the  court,  it  would  have  been  possible 
to  have  framed  a  general  law  under  which  the  pur- 
pose of  the  special  law  could  have  been  accom- 
plished.    (People  V.  Mullender,  132  Cal.  217.) 

It  is  impossible  for  the  court  to  say  that  a  general 
law  could  be  made  applicable  to  the  subject  of  forma- 
tion of  new  counties.  (People  v.  McFadden,  81  CaL 
489,  22  Pac.  851.) 

A  law  requiring  cities  of  two  designated  classes  to 
make  effort  to  agree  with  the  owners  of  land  sought 
to  be  condemned,  before  instituting  condemnation 
proceedings,  is  special  legislation.  (Pasadena  v. 
Stimson,  91  Cal.  238,  27  Pac.  604.) 

A  provision  of  the  County  Govern^nent  Act  that  in 
all  counties  of  one  particular  class  certain  additional 
fees  shall  be  collected  for  filing  the  Inventory  in  es- 
tates of  deceased  persons,  is  violative  of  this  section 
(Bloss  V.  Lewis,  109  Cal.  493,  41  Pac.  1081.) 

The  act  of  1895,  providing  for  the  dlslncorporatlon 
of  municipal  corporations  of  the  sixth  class,  is  not  a 
special  law.  (Mintzer  v.  Schilling,  117  Cal.  361,  49 
Pac.    209.) 

The  act  of  1893,  providing  a  special  method  of  col- 
lecting fees  in  cities  and  counties  of  over  one  hun- 
dred thousand  inhabitants,  is  a  special  law.  (Bauer 
V.  WiUiams,  118  Cal.  401,  50  Pac.  691.) 

An  act  providing  a  special  mode  of  conducting  the 
election  of  directors  of  mining  corporations  is  a  spe- 
cial law.  (Krause  v.  Durbrow,  127  Cal.  681,  60  Pac. 
438.) 

An  act  providing  that  no  misnomer  of  the  owner 
shall  affect  any  assessment  by  an  irrigation  district 
is  a  general  law.  (Escondido  High  School  Dist.  v. 
Escondido   Seminary,   130   Cal.   128,   62   Pac.   401.) 

See,  also.  Marsh  v.  Supervisors,  111  Cal.  368,  43 
Pac.  975;  People  v.  Superior  Court,  100  Cal.  105,  34 
Pac.  492;  Conlin  v.  Supervisors,  114  Cal.  404,  46  Pac. 
279;  Tulare  Co.  v.  May,  118  Cal.  303,  50  Pac.  427;  Ex 
parte  Jentzsch,  112  Cal.  468,  44  Pac.  803. 
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Sec.  25%.  The  legislature  may  provide  for 
the  division  of  the  state  into  fish  and  game 
districts,  and  may  enact  such  laws  for  the  pro- 
tection of  fish  and  game  therein  as  it  may  deem 
appropriate  to  the  respective  districts.  (Amend- 
ment adopted  November  4,  1902.) 

Sec.  26.  The  legislature  shall  have  no  power 
to  authorize  lotteries  or  gift  enterprises  for  any 
purpose  and  shall  pass  laws  to  prohibit  the  sale 
in  this  state  of  lottery  or  gift  enterprise  tickets 
or  tickets  in  any  scheme  in  the  nature  of  a 
lottery.  The  legislature  shall  pass  laws  to  pro- 
hibit the  fictitious  buying  and  selling  of  the 
shares  of  the  capital  stock  of  corporations  in 
any  stock  board,  stock  exchange  or  stock  market 
under  the  control  of  any  corporation  or  associa- 
tion. AU  contracts  for  the  purchase  or  sale  of 
shares  of  the  capital  stock  of  any  corporation 
or  association  without  any  intention  on  the  part 
of  one  party  to  deliver  and  of  the  other  party 
to  receive  the  shares,  and  contemplating  merely 
the  payment  of  differences  between  the  contract 
and  market  prices  on  divers  days,  shall  be  void, 
and  neither  party  to  any  such  contract  shall  be 
entitled  to  recover  any  damages  for  failure  to 
perform  the  same,  or  any  money  paid  thereon, 
in  any  court  of  this  state.  [Amendment  adopted 
November  3,  1908.] 

62   Pac.    5710 
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As  to  whether  the  legislative  determination  of  the 
question  whether  a  general  law  can  be  made  appli- 
cable is  conclusive,  discussed  but  not  decided.  (Peo- 
ple V.  Mullender,  132  Cal.  217.) 

A  law  cannot  be  held  invalid  merely  because,  in 
the  opinion  of  the  court,  it  would  have  been  possible 
to  have  framed  a  general  law  under  which  the  pur- 
pose of  the  special  law  could  have  been  accom- 
plished.    (People  V.  Mullender,  132  Cal.  217.) 
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Sec.  25%.  The  legislature  may  provide  for 
the  division  of  the  state  into  fish  and  game 
districts,  and  may  enact  such  laws  for  the  pro- 
tection of  fish  and  game  therein  as  it  may  deem 
appropriate  to  the  respective  districts.  (Amend- 
ment adopted  November  4,  1902.) 

Sec.  26.  The  legislature  shall  have  no  power 
to  authorize  lotteries  or  gift  enterprises  for 
any  purpose,  and  shall  pass  laws  to  prohibit 
the  sale  in  this  state  of  lottery  or  gift  enterprise 
tickets,  or  tickets  in  any  scheme  in  the  nature 
of  a  lottery.  The  legislature  shall  pass  laws  to 
regulate  or  prohibit  the  buying  and  selling  of 
the  shares  of  the  capital  stock  of  corporations 
in  a^ny  stock  board,  stock  exchange,  or  stock 
market  under  the  control  of  any  association. 
All  contracts  for  the  sale  of  shares  of  the  cap- 
ital stock  of  any  corporation  or  association,  on 
margin  or  to  be  delivered  at  a  future  day,  shall 
be  void,  and  any  money  paid  on  such  contracts 
may  be  recovered  by  the  party  paying  it  by 
suit  in  any  court  of  competent  jurisdiction. 

LOTTEBIES. — Under     this     section     an     ordinance 
making  the  mere  possession  of  a  lottery  ticket  a  mis- 
i  demeanor  is  valid.     (Collins  v.  Lean,  68   Cal.  284,  9 

;  Pac.  173.) 

Trading  stamps  and  conpons  are  not  a  lottery. 
(Ex  parte  Drexel,  147  Cal.  763,  82  Pac.  429.) 

SALE  OF  STOCK  ON  MABGIN.— This  provision  is 
remedial,  not  penal.  (Parker  v.  Otis,  130  Cal.  322, 
62   Pac.   571.) 
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It  is  not  in  conflict  with  the  federal  constitution. 
(Parker  v.  Otis,  130  Cal.  322,  62  Pac.  571.) 

Whether  or  not  a  particular  transaction  is  in  vio- 
lation of  this  provision  is  a  question  of  fact.  (Bald- 
win V.  Zadig,  104  Cal.  594,  38  Pac.  363.) 

This  provision  will  not  be  extended  so  as  to  for- 
bid the  delivery  of  stock  as  a  conditional  payment 
for  the  purchase  of  land,  with  a  guaranty  of  cash 
value,  and  an  agreement  to  take  it  back  at  the  end 
of  two  years,  upon  request,  and  to  make  the  pay- 
ments in  cash.  (Maurer  v.  King,  127  Gal.  114,  59 
Pac.  290.) 

An  undisclosed  principal  may  recover  money  paid 
by  his  agent  upon  a  contract  in  violation  of  this  sec- 
tion.    (Parker  v.  Otis,  130  Cal.  322,  62  Pac.  671.) 

This  provision  is  not  to  be  confined  to  the  particu- 
lar person,  handing  over  the  money.  (Parker  y.  Otis, 
130  Cal.  322,  62  Pac.  571.) 

This  provision  will  not  be  so  construed  as  to  permit 
an  evasion  of  it.  (Parker  v.  Otis,  130  Cal.  322,  62 
Pac.  671.; 

An  agreement  by  which  the  broker  is  to  purchase 
stock,  charging  the  customer  with  commissions  and 
the  interest  on  the  money  advanced,  and  holding  the 
stocks  as  security  until  their  sale,  the  customer  sim- 
ply receiving  and  paying  the  difference  between  the 
buying  and  selling  values  of  the  stock,  is  in  violation 
of  this  section.  (Cashman  v.  Boot,  89  Cal.  373,  26 
Pac.  883.) 

The  payment  of  a  mere  margin  of  the  cost  price 
of  stock  to  brokers,  under  an  agreement  that  the 
brokers  were  to  make  advances  for  the  purchaser, 
and  hold  the  l^tock  purchased  as  security  for  their 
advances,  with  power  to  sell  to  protect  their  interest, 
without  delivery  to  the  purchaser  of  any  particular 
shares  of  stock  purchased,  but  with  readiness  of  the 
brokers  at  any  time  on  demand  to  deliver  a  like 
number  of  shares  upon  payment  of  all  balance  due, 
is  within  the  prohibition  of  this  section.  (Parker  v. 
Otis,  130  Cal.  322,  62  Pac.  571.) 

A  contract  made  with  stockbrokers  for  the  purpose 
of  speculating  in  stocks,  to  purchase  a  number  of 
shares  on  margin,  without  knowing  of  whom  or  where 
they  were  to  be  bought,  to  be  delivered  at  a  future 
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day,  if  at  all,  with  the  undoTstanding  that  in  case 
of  decline  margin  was  to  be  kept  good,  and  brokers 
to  retain  shares  as  security  and  sell  when  security 
should  be  endangered,  violates  this  provision.  (Still- 
weU  V.  Cutter,  146  Cal.  657,  80  Pac.  1071.) 

One  who  sues  to  recover  money  voluntarily  paid 
for  the  purchase  of  stocks  on  margins  or  to  be  de- 
livered at  a  future  day,  in  violation  of  this  provision, 
is  not  entitled  to  recover  interest ,  thereon.  (Baldwin 
v.  Zadig,  104  Cal.  594,  38  Pac.  363.) 

Sec.  27.  When  a  congressional  district  shall 
be  composed  of  two  or  more  counties,  it  shall 
not  be  separated  by  any  county  belonging  to 
another  district.  No  county,  or  city  and 
county,  shall  be  divided  in  forming  a  congres- 
sional district  so  as  to  attach  one  portion  of  a 
county,  or  city  and  county,  to  another  county, 
or  city  and  county,  except  in  cases  where  one 
county,  or  city  and  county,  has  more  popula- 
tion than  the  ratio  required  for  one  or  more 
congressmen;  but  the  legislature  may  divide 
any  county,  or  city  and  county,  into  as  many 
congressional  districts  as  it  may  be  entitled  to 
by  law.  Any  county,  or  city  and  c6unty,  con- 
taining a  population  greater  than  the  number 
reqiiired  for  one  congressional  district,  shall  be 
formed  into  one  or  more  congressional  dis- 
tricts, according  to  the  population  thereof,  and 
any  residue,  after  forming  such  district  or  dis- 
tricts, shall  be  attached  by  compact  adjoining 
assembly  districts,  to  a  contiguous  county  or 
counties,  and  form  a  congressional  district.     In 


f 


Art.  IV,  §§  28-30    CONSTITUTION  OF  1879.  128 

dividing  a  county,  or  city  and  county,  into  con- 
gressional districts,  no  assembly  district  shall 
be  divided  so  as  to  form  a  part  of  more  than 
one  congressional  district,  and  every  such  con- 
gressional district  shall  be  composed  of  com- 
pact contiguous  assembly  districts. 

CONQBESSIONAL  DISTRICTS.— As  to  the  ap- 
portionment of  the  state  in  general,  see  note  to  sec- 
tioii  6  of  this  article. 

Sec.  28.  In  all  elections  by  the  legislature 
the  members  thereof  shall  vote  viva  voce,  and 
the  votes  shall  be  entered  on  the  journal. 

Sec.  29.  The  general  appropriation  bill  shall 
contain  no  item  or  items  of  appropriation  other 
than  such  as  are  required  to  pay  the  salaries  of 
the  state  officers,  the  expenses  of  the  govern- 
ment, and  of  the  institutions  under  the  ex- 
clusive control  and  management  of  the  state. 

QENEBAIi  APPBOPKIATION  BILL.— The  general 
appropriation  bill  cannot  create  an  office.  (Lewis  v. 
Colgan,  115  fal.  529,  47  Pac.  357.) 

Sec.  30.  Neither  the  legislature,  nor  any 
county,  city  and  county,  township,  school  dis- 
trict, or  other  municipal  corporation,  shall  ever 
make  an  appropriation,  or  pay  from  any  public 
fund  whatever,  or  grant  anything  to  or  in  aid 
of  any  religious  sect,  church,  creed,  or  sectarian 
purpose,  or  help  to  support  or  sustain  any 
school,  college,  university,  hospital,   or  other 
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HistitTition  controlled  by  any  religious  creed, 
dnirch,  or  sectarian  denomination  whatever; 
nor  shall  any  grant  or  donation  of  personal 
pi'operty  or  real  estate  ever  be  made  by  the 
state,  or  any  city,  city  and  county,  town,  or 
other  municipal  corporation  for  any  religious 
creed,  church,  or  sectarian  purpose  whatever; 
provided,  that  nothing  in  this  section  shall  pre- 
vent' the  legislature  granting  aid  pursuant  to 
section  twenty-two  of  this  article. 

Sec.  31.  The  legislature  shall  have  no  power 
to  give  or  to  lend,  or  to  authorize  the  giving  or 
lending,  of  the  credit  of  the  state,  or  of  any 
county,  city  and  county,  city,  township,  or 
other  political  corporation  or  subdivision  of  the 
state  now  existing,  or  that  may  be  hereafter 
established,  in  aid  of  or  to  any  person,  associa- 
tion, or  corporation,  whether  municipal  or 
otherwise,  or  to  pledge  the  credit  thereof,  in 
any  manner  whatever,  for  the  payment  of  the 
liabilities  of  any  individual,  association,  munic- 
ipal or  other  corporation  whatever;  nor  shall 
it  have  power  to  make  any  gift,  or  authorize 
the  making  of  any  gift,  of  any  public  money  or 
thing  of  value  to  any  individual,  municipal  or 
f  other    corporation    whatever;    provided,    that 

nothing  in  this  section  shall  prevent  the  legis- 
lature granting  aid  pursuant  to  section  twenty- 
two  of  this  article ;  and  it  shall  not  have  power 
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tQ  authorize  the  state,  or  any  political  sub- 
division thereof,  to  subscribe  for  stock,  or  to 
become  a  stockholder  in  any  corporation  what- 
ever. 

AID  TO  PBIVATE  ENTEBPBI8E.— An  appropria- 
tion to  a  railroad  company  to  aid  in  building  a  rail- 
road, in  consideration  of  valuable  services,  is  not  a 
gift  or  loan  of  the  credit  of  the  state.  (People  v. 
Pacheeo,  27   Cal.   175.) 

Under  the  former  constitution,  the  legislature 
might  compel  a  county  to  become  a  subscriber  to 
a  railroad,  and  the  legislature  was  the  sole  judge  of 
the  question  as  to  whether  the  railroad  was  a  public 
benefit.  (Napa  Valley  E.  E.  Co.  v.  Napa  Co.,  30  Cal. 
435.) 

GIFTS. — A  statute  will  not  be  held  unconstitutional 
on  the  ground  that  it  makes  a  gift,  unless  its  in- 
validity appears  upon  its  face  or  from  facts  of  which 
the  court  takes  judicial  notice.  (Conlin  v.  Super- 
visors, 99  Cal.  17,  33  Pac.  753;  Stevenson  v.  Col- 
gan,  91  Cal.  649,  27  Pac.  1089;  Eankin  v.  Colgan, 
92  Cal.  605,  28  Pac.  673;  Bourn  v.  Hart,  93  Cal.  321, 
28   Pac.    951.) 

The  courts  will  take  Judicial  notice  that  in  no 
case  would  a  city  be  liable  for  any  portion  of  the 
expense  of  street  improvements;  and,  therefore,  an 
act  appropriating  money  for  the  same  is  unconstitu- 
tional. (Conlin  v.  Supervisors,  99  CaL  17,  33  Pac. 
753.) 

A  gift  as  used  in  this  section,  includes  all  appro- 
priations for  which  there  is  no  authority  or  enforce- 
able claim,  or  which  rest  alone  upon  some  moral  or 
equitable  obligation,  which  in  the  mind  of  a  gen- 
erous or  even  just  individual,  dealing  with  his  own 
money,  might  prompt  him  to  recognize  as  worthy 
of  reward.  (Conlin  v.  Supervisors,  99  CaL  17,  33  Pac. 
753.) 

A  gift  within  the  meaning  of  this  section  is  a 
gratuitous  transfer  of  the  property  of  the  state,  made 
voluntarily  and  without  consideration.  (Yosemite 
Stage  etc.  Co.  ▼.  Dunn,  83  CaL  264,  23  Pac.  369.) 
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Under  the  former  Gonstitution  the  legislature  might 
authorize  the  payment  of  claims  invaUd  in  law,  but 
equitable  and  just  in  themselves.  (Blanding  v.  Burr, 
13  Cal.  343;  Creighton  v.  San  Francisco,  42  Cal.  446.) 

But  a  mere  moral  obligation  will  not  make  a  trans- 
action other  than  a  gift.  (Molineuz  v.  California,  109 
Cal.  378,  42  Pac.  34.) 

The  legislature  has  no  power  to  make  gifts  to  its 
employees  or  to  allow  them  extra  compensation  after 
service  rendered.  (Bobinson  y.  Dunn,  77  Cal.  473,  19 
Pac.    878.) 

The  legislature  has  no  power  to  create  a  liability 
against  the  state  for  any  act  of  negligence  on  the 
part  of  its  officers.  (Chapman  v.  State,  104  Cal.  690, 
38   Pac.    457.) 

The  legislature  has  power  to  waive  the  statute  of 
limitatious  in  respect  to  a  claim  against  the  state. 
(Bickerdike  v.  State  of  California,  144  Cal.  681.) 

A  mere  change  in  the  remedy  does  not  create  a 
liability  against  the  state.  (Chapman  v.  State,  104 
Cal.  690,  38  Pac.  457.) 

An  act  attempting  retroactively  to  exempt  resident 
nephews  and  nieces  from  the  payment  of  unpaid  taxes 
upon  collateral  inheritances  is  in  violation  of  this 
provision.  (Estate  of  Stanford,  126  Cal.  112,  54  Pac. 
259,  58  Pac.  462.) 

A  purchase  of  an  unexpired  lease  of  the  Yosemite 
and  Wawona  wagon  road,  made  by  the  Yosemite  com- 
missioners, is  not  a  gift.  (Yosemite  Stage  etc.  Co. 
V.  Dunn,  83  Cal.  264,  23  Pac.  369.) 

A  law  attempting  to  confer  a  right  to  recover  in- 
terest  on  coupons  upon  which  there  was  before  no 
right  to  recover  interest  is  a  gift.  (Molineux  v.  Cali- 
fornia, 109  Cal.  378,  42  Pac.  34.) 

An  act  creating  an  exempt  firemen's  relief  fund, 
and  requiring  municipalities  to  aid  exempt  firemen 
who  never  rendered  them  any  service,  and  thus  creat- 
ing a  liability  where  none  existed  before,  is  in  viola- 
tion of  this  section.  (Taylor  y.  Mott,  123  Cal.  497, 
56    Pac.    256.) 

As  to  whether  a  contract  by  a  municipal  corpora- 
tion to  pay  money  to  any  person  or  corporation  to 
secure  the  construction  of  a  railroad  would  be  in 
violation  of  this  section,  see  Higgins  t.  Saa  Diego 
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Water  Co.,  118  Cal.  524,  546,  45  Pac.  824,  50  Pac. 
670. 

An  act  providing  a  bounty  on  coyote  scalps  does 
not  constitute  a  gift.  (Ingram  v.  Colgan,  106  Cal. 
113,  38  Pac.  315,  39  Pac.  437.) 

The  mere  fact  that  the  city  enjoyed  the  actual  ad- 
vantage of  certain  street  improvements  does  not 
create  any  moral  obligation,  and  cannot  support  a 
statute  appropriating  money  for  the  same.  (Conlin 
V.  Supervisors,  99  Cal.  17,  33  Pac.  753.) 

An  act  appropriating  five  thousand'  dollars  for  the 
benefit  of  the  sufferers  from  the  Tia  Juana  floods  is 
clearly  violative  of  this  provision.  (Patty  v.  Colgan, 
97  Cal.  251,  31  Pac.  1133.) 

An  appropriation  in  payment  of  a  claim  for  dam- 
ages on  account  of  personal  injuries  sustained  while 
in  the  service  of  the  state,  and  for  which  the  state 
is  not  responsible,  is  a  gift.  (Bourn  v.  Hart,  93  Cal. 
321,  28  Pac.  951.) 

An  act  creating  a  police  life  and  health  insurance 
fnnd,  and  providing  for  the  payment  into  such  fund 
of  a  certain  portion  of  the  salaries  of  police  officers, 
does  not  make  a  gift  of  public  money.  (Pennie  v. 
Beis,  80  Cal.  266,  22  Pac.  176.) 

An  act  directing  the  payment  of  the  salary  of  an 
officer  of  an  irrigation  district  out  of  the  funds  of 
the  county  is  in  violation  of  this  provision.  (Knox 
V.  Los  Angeles,  58  Cal.  59.) 

The  provision  of  the  Political  Code  for  the  repay- 
ment to  purchasers  of  swamp  lands  of  the  amounts 
which  they  had  paid  for  their  lands,  being  a  part 
of  the  contract  between  them  and  the  state,  is  not 
a  gift  of  public  money.  (McCord  v.  Slavin,  143  Cal. 
325.) 

An  act  providing  for  the  payment  of  fees  to  Jurors 
for  past  services,  where  there  was  no  previous  liabil- 
ity therefor,  is  in  violation  of  this  section.  (Powell 
V.  Phelan,  138  CaL  271.) 

Sec.  32.  The  legislature  shall  have  no  power 
to  grant,  or  authorize  any  county  or  municipal 
authority  to  grant,  any  extra  compensation  or 
allowance  to  any  public  officer,  agent,  servant, 
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or  contractor,  after  service  has  been  rendered, 
or  a  contract  has  been  entered  into  and  per- 
formed, in  whole  or  in  part,  nor  to  pay,  or  to 
authorize  the  payment  of,  any  claim  hereafter 
created  against  the  state,  or  any  county  or 
municipality  of  the  state,  under  any  agreement 
or  contract  made  without  express  authority 
of  law;  and  all  such  unauthorized  agreements 
or  contracts  shall  be  null  and  void. 

EXTBA  COMPEK8ATION.~The  word  "law"  as 
used  in  this  section  is  used  in  the  same  sense  as  the 
word  '  ^  statute, ' '  and  includes  an  unconstitutional  stat- 
ute.    (Miller  v.  Dunn,  72  Cal.  462,  14  Pae.  27.) 

This  section  does  not  prevent  the  legislature  from 
making  an  appropriation  to  pay  a  claim  for  work 
done  on  behalf  of  the  state,  m  pursuance  of  an  act 
of  the  legislature,  which  is  Judicially  declared  uncon- 
stitutional after  the  performance  of  the  work.  (Mil- 
ler V.  Dunn,  72  Cal.  462,  14  Pac.  27.) 

The  legislature  cannot  retroactively  give  an  officer 
increased  compensation  over  that  fixed  by  law  when 
his  term  commenced,  by  ratifying  the  payment  of  such 
increased  compensation.  (County  of  Butte  v.  Merrill, 
141  Cal.  396.) 

An  act  creating  an  exempt  firemen's  relief  fund, 
and  requiring  municipalities  to  aid  exempt  firemen 
who  never  reYidered  them  any  service,  and  thus  creat- 
ing a  liability  where  none  existed  before,  is  in  vio- 
lation of  this  section.  (Taylor  v.  Mott,  123  Cal.  497, 
56  Pac.  256.) 

The  legislature  has  no  power  to  make  gifts  to  its 
employees  or  to  allow  them  extra  compensation  after 
service  rendered.  (Robinson  v.  Dunn,  77  CaL  473, 
19  Pac.  878.) 

A  contract  by  a  board  of  supervisors,  employing 
the  district  attorney  to  try  a  suit  in  another  county 
after  the  expiration  of  his  term  of  office,  does  not 
increase  his  salary  as  district  attorney,  and  is  valid 
(Jonea  t.  Morgan,  67  Gal.  308|  7  Pac.  734.) 
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An  act  making  an  appropriation  to  pay  the  salary 
of  an  officer  during  a  certain  period  before  the 
amount  of  the  salary  has  been  fixed  is  not  in  viola- 
tion of  this  section.  (Smith  v.  Dunn,  64  Gal.  164,  28 
Pac.  232.) 

An  act  providing  for  a  police  life  and  health  in- 
surance fund  does  not  grant  an  extra  compensation 
in  violation  of  this  section.  (Pennie  v.  Eeis,  80  Cal. 
266,  22  Pac.  176.) 

A  contract  by  the  clerk  of  the  board  of  super- 
visors to  collect  a  claim  against  the  state  and  divide 
the  commission  with  the  district  attorney  is  in  vio- 
lation of  this  section.  (Power  v.  May,  114  Cal.  207, 
46    Pac.    6.) 

Although  there  is  no  express  authority  of  law  for 
the  board  of  examiners  to  appoint  an  expert^  they 
have  the  power,  since,  in  addition  to  its  express  pow- 
ers, a  board  has  such  additional  powers  as  are 
necessary  for  the  due  and  efficient  exercise  of  pow- 
ers expressly  granted,  or  as  may  be  fairly  implied. 
(Lewis  V.  Colgan,  115  Cal.  629,  47  Pac.  357.) 

An  act  appropriating  money  for  th^  salary  of  an 
expert  to  the  board  of  examiners  is  valid,  and  the 
employment  of  such  expert  by  the  board  is  not  void 
as  being  without  express  authority  of  law.  (Lewis 
▼.  Colgan,  115  Cal.  629,  47  Pac.  357.) 

Sec.  33.  The  legislature  shall  pass  laws  for 
the  regulation  and  limitation  of  the  charges  for 
services  performed  and  commodities  furnished 
by  telegraph  and  gas  corporations,  and  the 
charges  by  corporations  or  individuals  for 
storage  and  wharfage,  in  which  there  is  a  pub- 
lic use;  and  where  laws  shall  provide  for  the 
selection  of  any  person  or  officer  to  regulate 
and  limit  such  rates,  no  such  person  or  officer 
shall  be  selected  by  any  corporation  or  in- 
dividual interested  in  the  business  to  be  reg- 
ulated, and  no  person  shall  be  selected  who  is 
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an  officer  or  stockholder  in  any  such  corpora- 
tion. 

WATEB  BATES.— As  to  water  and  gas  rates,  see 
note  to  section  1,  article  14,  and  section  19,  article  11. 

This  section  does  not  make  it  necessary  for  the 
legislature  to  pass  laws  regulating  the  manner  in 
which  the  authority  conferred  by  section  19,  article 
11,  shall  be  exercised,  before  that  section  becomes 
operative.  (Denninger  v.  Becorder's  Court,  145  Cal. 
629,    79   Pac.    360.) 

Sec.  34.  No  bill  making  an  appropriation  of 
money,  except  the  general  appropriation  bill, 
shall  contain  more  than  one  item  of  appropria- 
tion, and  that  for  one  single  and  certain  pur- 
pose to  be  therein  expressed. 

AFPBOPBIATIONS.— The  fact  that  an  act  mak- 
ing two  or  more  distinct  appropriations  has  but  one 
general  purpose  will  not  render  it  consistent  with 
this  ptovision  of  the  constitution.  (Murray  v.  Colgan, 
94  Cal.  435,  29  Pac.  871.) 

An  act  making  an  appropriation  for  a  bounty  for 
ramie  fibre,  and  also  an  appropriation  for  the  salary 
of  a  state  superintendent  of  ramie  culture,  is  in  vio- 
lation of  this  section.  (Murray  v.  Colgan,  94  Cal. 
435,    29    Pac.    871.) 

An  act  appropriating  money  for  the  purchase  of  a 
site  for  a  home  for  feeble-minded  children,  and  for 
the  erection  of  buildings  thereon,  is  not  in  violation 
of  this  section.  (People  v.  Dunn,  80  Cal.  211,  22  Pac. 
140.) 

An  act  making  an  appropriation  to  pay  the  sepa- 
rate claims  of  five  different  persons  for  services 
rendered  a  receiver  appointed  at  the  suit  of  the 
state  violates  this  section.  (Sullivan  v.  Gage,  145 
Cal.    759,    79    Pac.    537.) 

See,  also.  People  v.  Counts,  89  CaL  15,  19,  26  Pac. 
612;  State  v.   Sloan,  53  S.  W.  47. 
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Sec.  35.  Any  person  who  seeks  to  influence 
the  vote  of  a  member  of  the  legislature  by  brib- 
ery, promise  of  reward,  intimidation,  or  any 
other  dishonest  means,  shall  be  guilty  of  lobby- 
ing, which  is  hereby  declared  a  felony;  and  it 
shall  be  the  duty  of  the  legislature  to  provide, 
by  law,  for  the  punishment  of  this  crime.  Aay 
member  of  the  legislature,  who  shall  be  in- 
fluenced in  his  vote  or  action  upon  any  matter 
pending  before  the  legislature  by  any  reward, 
or  promise  of  future  reward,  shall  be  deemed 
guilty  of  a  felony,  and  upon  conviction  thereof, 
in  addition  to  such  p\mishment  as  may  be  pro- 
vided by  law,  shall  be  disfranchised  and  for- 
ever disqualified  from  holding  any  office  or 
public  trust.  Any  person  may  be  compelled  to 
testify  in  any  lawful  investigation  or  judicial 
proceeding  against  any  person  who  may  be 
charged  with  having  committed  the  offense  of 
bribery  or  corrupt  solicitation,  or  with  having 
been  influenced  in  his  vote  or  action,  as  a  mem- 
ber of  the  legislature,  by  reward,  or  promise  of 
future  reward,  and  shall  not  be  permitted  to 
withhold  his  testimony  upon  the  ground  that 
it  may  criminate  himself  or  subject  him  to 
public  infamy;  but  such  testimony  shall  not 
afterward  be  used  against  him  in  any  judicial 
proceeding,  except  for  perjury  in  giving  such 
testimony. 
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LOBBYING.— The  term  "lobbying''  signifies  to  ad- 
dress or  solicit  members  of  a  legislative  body  with 
the  purpose  of  influencing  their  votes.  (Colusa  Co. 
V.  Welch,  122  Cal.  428,  65  Pac.  243;  Le  Toumeux  v. 
Gilliss,  1  Cal.  App.  546,  82  Pac.  627.) 

Services  rendered  by  an  attorney  in  endeavoring 
to  persuade  the  members  of  the  legislature  individu- 
ally to  act  favorably  upon  a  bill,  in  which  no  dis- 
honest, secret,  or  unfair  means  were  used,  do  not 
constitute  "loobsring"  within  the  meaning  of  this  sec- 
tion. (Foltz  V.  Cogswell,  86  CaL  542,  25  Pac.  60.  Ap- 
proved in  Colusa  Co.  v.  Welch,  122  CaL  428,  55  Pac. 
243.) 

A  contract  to  pay  to  secure,  by  means  of  per- 
sonal solicitation^  and  by  means  of  private  inter- 
views with  members  of  the  legislature,  and  by  means 
of  lobbying,  the  defeat  of  a  bill  pending  in  the  leg- 
islature, is  prohibited  by  this  section.  (Colusa  Co. 
V.   Welch,   122  Gal.  428,  55  Pac.   243.) 

A  contract  the  object  of  which  is  to  aid  one  of  the 
parties  to  engage  in  the  business  of  lobbying  will 
not  be  enforced.  (Le  Toumeux  v.  Gilliss,  1  Cal. 
App.  546,  82  Pac.  627.) 

In  order  to  show  that  certain  acts  constitute 
''lobbying/'  it  is  not  necessary  to  show  that  any 
corrupt  means  were  used  to  influence  votes.  (Le 
Toumeux  v.  Gilliss,  1  Cal.  App.  546,  82  Pac.  627.) 

This  section  does  not  take  away  the  power  of 
the  legislature  to  define  legislative  bribery  and  to  fix 
the  punishment  therefor.  (In  re  Bunkers,  1  Cal. 
App.  61,  81  Pac.  748.) 

Nor  does  it  limit  the  power  of  the  legislation  it- 
self to  expel  a  member  for  bribery  under  section  9 
of  this  article.  (French  v.  Senate,  146  Cal.  604, 
80  Pac.  1031.) 

Sec.  36.  The  legislature  shall  have  power  to 
establish  a  system  of  state  highways  or  to  de- 
clare any  road  a  state  highway,  and  to  pass  all 
laws  necessary  or  proper  to  construct  and  main- 
tain the  same,  and  to  extend  aid  for  the  con- 
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struction  and  maintenance  in  whole  or  in  part 
of  any  county  highway.  (Amendment  adopted 
November  4,  1902.) 
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ARTICLE  V. 

EXECUTIVE   DEPARTMENT. 

Executive    power    vested    in    governor. 

Election  of  governor  and  term  of  office. 

Eligibility  and  qualificationn. 

Keturns   of   election — Counting   votes. 

Governor  to  be  commander-in-chief  of  militia. 

Executive  business  of. 

To  see  that  laws  are  executed. 

To  fill  vacancies  in  office. 

When  to   convene  special   sessions. 

Messages  to  legislature. 

When  to  adjourn  legislature. 

Disability  to   hold  other  offices. 

Keeper  of  seal  of  state. 

To  sign  and  seal  grants  and  commissionil. 

Lieutenant-governor — Election  of,  etc. 

When  powers  of  governor  devolve  on. 

State  officers — Election  and  terms  of  office. 

Secretary   of   state — Duties   of. 

Compensation  of  state  officers. 

Governor — ^Ineligible  to  United  States   senate. 

Section  1.  The  supreme  executive  power  of 
this  state  shall  be  vested  in  a  chief  magistrate, 
who  shall  be  styled  the  Governor  of  the  State 
of  California. 

THE  GOVERNOR. — When  a  ministerial  duty,  af- 
fecting a  private  right,  is  specially  devolved  on  the 
governor  by  law,  he  may  be  compelled  to  perform 
the  same  by  writ  of  mandate.  (Middleton  v.  Low, 
30  CaL  596;  Harpending  t.  Haight,  39  CaL  189.) 
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Sec.  2.  The  governor  shall  be  elected  by  the 
qualified  electors  at  the  time  and  places  of  vot- 
ing for  members  of  the  assembly,  and  shall 
hold  his  office  four  years  from  and  after  the 
first  Monday  after  the  first  day  of  January 
subsequent  to  his  election,  and  until  his  suc- 
cessor is  elected  and  qualified 

TEBM. — ^The  term  is  fixed  at  fonr  years  certain, 
with  a  contingent  extension*  When  this  contingency 
happens^  this  extension  is  as  much  a  part  of  the 
entire  term  as  any  portion  of  the  four  years.  (People 
V.  Whitman,  10  Cal.  38.)  ^ 

Sec.  3.  No  person  shall  be  eligible  to  the 
office  of  governor  who  has  not  been  a  citizen 
of  the  United  States  and  a  resident  of  this  state 
five  years  next  preceding  his  election,  and  at- 
tained the  age  of  twenty-five  years  at  the  time 
of  such  election. 

Sec.  4.  The  returns  of  every  election  for 
governor  shall  be  sealed  up  and  transmitted  to 
the  seat  of  government,  directed  to  the  speaker 
of  the  assembly,  who  shall,  during  the  first 
week  of  the  session,  open  and  publish  them  in 
the  presence  of  both  houses  of  the  legislature. 
The  person  having  the  highest  number  of  votes 
shall  be  governor;  but,  in  case  any  two  or 
more  have  an  equal  and  the  highest  number  of 
votes,  the  legislature  shall,  by  joint  vote  of 
both  houses,  choose  one  of  such  persons  so  hav- 
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ing  an  equal  and  the  highest  number  of  votes 
for  governor. 

Sec.  5.  The  governor  shall  be  commander- 
in-chief  of  the  militia,  the  army  and  navy  of 
this  state. 

Sec.  6.  He  shall  transact  all  executive  busi- 
ness with  the  officers  of  government,  civil  and 
military,  and  may  require  information,  in 
writing,  from  the  officers  of  the  executive  de- 
partment, upon  any  subject  relating  to  the 
duties  of  their  respective  offices. 

See.  7.  He  shall  see  that  the  laws  are  faith- 
fully executed. 

EXECUTE  LAWS. — ^In  the  absence  of  a  pro- 
vision in  the  *'San  Francisco  Sea- Wall  Act,"  for 
the  publication  required  by  article  16,  the  duty  to 
provide  for  the  publication  devolved  upon  the  gov- 
ernor.    (Spear   v.    Beeves,    148    Cal.   501.) 

Sec.  8.  When  any  office  shall,  from  any 
cause,  become  vacant,  and  no  mode  is  provided 
by  the  constitution  and  law  for  filling  such 
vacancy,  the  governor  shall  have  power  to  fill 
such  vacancy  by  granting  a  commission,  which 
shall  expire  at  the  end  of  the  next  session  of 
the  legislature,  or  at  the  next  election  by  the 
people. 

AFFOIKTMENT  OF  OFFICEBS.— After  the  issu- 
ance of  the  commission,  the  governor  cannot  revoke 
the  appointment.     (People  v.  Cazneau,  20  CaJ.  503.) 
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Where  an  officer  is  to  be  appointed  by  the  governor 
by  and  with  the  consent  of  the  senate,  and  the  gov- 
ernor makes  an  appointment  during  the  recess  of 
the  legislature,  he  cannot,  before  such  appointee  is 
rejected  by  the  senate,  appoint  another  person  to 
the  office.     (People  v.  Mizner,  7  Oal.  519.) 

An  appointment  by  the  governor  only  lasts  till 
the  next  election  by  the  people.  (Brooks  v.  Melony, 
15  Cal.  58.) 

The  words  **next  election  by  the  people"  do  not 
mean  the  next  general  election,  or  the  next  election 
held  by  the  people,  but  that  the  appointee  shall  hold 
until  some  one  has  been  regularly  elected  to  fill  that 
office  in  the  manner  provided  by  law;  and  as  ap- 
plied to  the  lieute'nant-governor  it  means  the  next 
gubernatorial  election.  (People  v.  Budd,  144  Cal.  168, 
45   Pac.   1060.) 

The  words  "next  election  by  the  people"  mean  the 
next  election  after  the  vacancy  happens,  and  in  cases 
of  judges,  does  not  mean  the  next  general  Judicial 
election.     (People  v.   Mott,   3   Cal.   502.) 

This  provision  is  to  be  read  distributively,  so  that, 
if  the  office  is  elective,  the  appointee  shall  hold 
till  the  next  election,  and  if  not  elective,  till  the  end 
,  of  the  next  session  of  the  legislature,  which  shall 
either  elect  a  successor  or  enact  laws  for  his  elec- 
tion.    (People  V.  Mott,  3   Cal.  502.) 

Officers.-^The  term  ** officer,"  as  used  in  this  sec- 
tion, is  sufficiently  comprehensive  to  include  all  per- 
sons in  any  public  station  or  employment  .conferred 
by  the  government,  and  includes  the  clerks  of  the 
secretary  of  state.     (Vaughn  v.  English,  8  Cal.  39.) 

Vacancies. — This  provision  applies  only  to  va- 
cancies occurring  under  circumstances  such  that  the 
original  appointing  or  electing  power  cannot  act. 
Such  power  is  limited  by  the  period  when  the  people 
or  the  legislature  can  elect  or  appoint,  on  the  arrival 
of  which  period  his  power  ceases  and  the  right  of 
appointment  returns  to  the  original  appointiiig 
power.     (People  v.  Pitch,  1  Cal.  619.) 

Before  this  section  can  apply  two  things  must 
be  shown:  1.  That  a  vacancy  exists;  and  2.  That  no 
mode  of  filling  it  is  provided  by  law.  (People  v. 
Mizner,  7  Cal.  519.) 
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This  section  has  no  application  to  the  filling  of  a 
vacancy,  the  mode  of  filling  which  is  provided  by  law. 
(People  V.  Cazneau,  20  Cal.  503:  People  v.  Stratton, 
28   Cal.   382.) 

As  to  whether  or  not  this  section  has  any  ap- 
plication to  local  officers,  see  People  v.  Hammond, 
66   Cal.   654,   6   Pac.   741. 

The  power  to  fill  an  office  carries  with  it,  by  im- 
plication, the  power  to  fill  a  vacancy,  and  all  nec- 
essary authority  to  carry  out  the  original  power,  and 
prevent  it  from  becoming  inoperative.  (People  v. 
Fitch,   1   Cal.   519.) 

If  an  act  creating  an  office  provides  that  the  in- 
cumbent of  another  office  shall,  ex  officio,  fill  the 
office  created,  and  the  incumbent  is  prohibited  by 
the  constitution  from  holding  the  office,  there  is  no 
vacancy.     (People  v.  Sanderson,  30  Cal.  160.) 

When  a  district  judge  resigns  during  his  term,  there 
is  a  vacancy  to  be  filled  by  the  governor,  and  the 
appointee  will  hold  until  the  next  general  election, 
or  at  most  until  the  qualification  of  the  person  elected 
by  the  'people.     (People  v.  Bosborough,  14  Cal.  180.) 

Where  an  officer  continues  to  discharge  the  duties 
of  the  office  after  the  expiration  of  his  term,  and 
before  the  qualification  of  his  successor,  there  is  no 
vacancy  in  the  office  within  the  meaning  of  this  sec- 
tion.    (People  V.  Edwards,  93  Cal.  153,  28  Pac.  831.) 

Absence  of  a  judge  from  the  state  does  not  create 
a  vacancy  within  the  meaning  of  this  section.  (Peo- 
ple V.  Wells,  2  Cal.  198,  610,  Anderson,  J.,  dissenting.) 

The  legislature  has  no  power  to  determine  when 
a  vacancy  exists  within  the  meaning  of  this  section. 
(People  V.  Wells,  2  Cal.  198,  610;  People  v.  Mizner, 
7    Cal.    519.) 

When  the  constitution  clearly  enumerates  the 
events  that  shall  constitute  a  vacancy  in  a  particular 
office,  all  others  must  be  excluded.  (People  v.  Whit- 
man,   10    Cal.    38.) 

Failure  of  an  elected  officer  to  qualify  does  not 
create  a  vacancy  in  the  office.  (People  v.  Whitman, 
10  Cal.  38.; 

No  vacancy  occurs  by  the  death,  removal,  or  resig- 
nation   of   a  sherifF,   as   the  coroner,  by  operation  of 
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law,  becomes  sheriff  upon  the  happening  of  such  an 
event.     (People    v.    Phoenix,    6    Cal.    92.) 

As  to  whether  a  failure  to  elect  &  successor  leaves 
an  office  vacant  at  the  expiration  of  the  term,  see 
People    V.   Parker,    37    Cal.    639. 

Particular  cases.— If  the  office  of  lieuteaant- 
governor  becomes  vacant  during  his  term  of  office, 
the  governor  may  fill  the  vacancy  for  the  full  re- 
mainder of  the  unexpired  term.  (People  v.  Budd, 
114    Cal.    168,   45   Pac.    1060.) 

Where  a  fire  conuuissioner  was  appointed  under 
the  act  of  1878  by  the  judge  of  the  county  court  for 
the  term  of  four  years  and  until  his  snceesaor  is 
appointed  and  qualified,  and  the  new  constitution 
superseded  the  appointing  functions  of  such  judge 
and  did  not  vest  them  in  any  other  person,  such 
commissioner  holds  over,  and  tnere  is  no  vacancy 
in  the  office.  (People  v.  Edwards,  93  Cal.  153,  28 
Pac.   831.) 

Where  the  position  of  state  printer  becomes  vacant 
during  the  session  of  the  legislature,  which  was  the 
appointing  power,  the  governor  has  no  power,  to  ap- 
point a  successor.     (People  v.  Fitch,  1  Cal.  519.) 

Where  the  district  Judge  was  to  be  appointed  by 
the  legislature  for  the  first  term  and  thereafter 
elected  by  the  people,  and  the  legislature  failed  to 
appoint,  and  the  governor  appoints  to  fill  the  vacancy, 
the  person  so  appointed  only  holds  till  the  next  elec- 
tion, and  not  till  the  next  session  of  the  legislature 
(People  V.  Mott,  3  Cal.  502.) 

Where  an  officer  is  appointed  by  the  legislature  to 
hold  for  two  years,  and  until  his  successor  is  ap- 
pointed and  qualified,  and  the  succeeding  legislature 
fails  to  elect,  the  governor  may  appoint.  (People 
V.    Beid,   6   Cal.    288.)  ^ 

Where  the  legislature  falls  to  elect  a  successor 
to  an  officer  at  the  expiration  of  the  term,  the  gov- 
ernor may  appoint.  (People  v.  Baine,  0  Oal  609  • 
People  V.  Langdon,  8  Cal.  1.)  * 

Where  the  appointment  of  an  officer  is  vested  in 
the  governor,  with  the  advice  and  consent  of  the 
senate,  and  the  term  expires  during  the  recess  of 
the  senate,  the  governor  may  fill  such  vacancy  for 
the  fnll  term,  subject  only  to  be  defeated  by  nffOr 
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concurrence  by  fhe  senate.     (People  ▼.  Addison,  10 

Cal.   1.) 

When  the  legislature  provides  that  in  case  of  a 
vacanoy  in  a  particular  office  a  board  shall  fill  it  an* 
til  the  next  session  of  the  legislature,  the  filling  of 
the  vacancy  is  provided  for  within  the  meaning  of 
this  section,  and  no  vacancy  is  caused  by  the  failim 
of  the  legislature  to  elect.  (People  v.  Parker,  37  CaL 
639.) 

Sec.  9.  He  may,  on  extraordinary  occasions, 
convene  the  legislature  by  proclamation,  stat- 
ing the  purposes  for  which  he  has  convened  it, 
and  when  so  convened  it  shall  have  no  power  to 
legislate  on  any  subjects  other  than  those 
specified  in  the  proclamation,  but  may  provide 
for  the  expenses  of  the  session  and  other  mat- 
ters incidental  thereto. 

EXTSA  SESSIONS. — The  confirmation  of  appoint- 
ments by  the  governor  is  not  legislation  within  the 
meaning  of  this  section.  (People  v.  Blanding,  63  CaL 
333.) 

But  the  proposing  of  constitutional  amendments 
is  such  legislation.  (People  v.  Curry,  130  Cal.  82, 
62  Pae.  516.) 

The  governor  is  the  sole  Judge  of  the  existence 
of  an  extraordinary  occasion  for  convening  the  legia^ 
lature.  (Whitman  v.  Wilmington  etc.  B.  B.  Co.,  2 
Harr.   (Del.)   514.) 

See.  10.  He  shall  communicate  by  message 
to  the  legislature,  at  every  session,  the  condi- 
tion of  the  state,  and  recommend  such  matters 
as  he  shall  deem  expedient. 

Sec.  11.  In  case  of  a  disagreement  between 
the  twQ  houses  with  respect  to  the  time  of  ad- 

.    Conptitution — 10 
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joumment,  the  governor  shall  have  pow«r  to 
adjourn  the  legislature  to  such  time  as  he  may 
think  proper;  provided,  it  be  not  beyond  the 
time  fixed  for  the  meeting  of  the  next  legis- 
lature. 

Sec.  12.  No  person  shall,  while  holding  any 
oflSce  under  the  United  States  or  this  state,  ex- 
ercise the  office  of  governor  except  as  herein- 
after expressly  provided. 

Sec.  13.  There  shall  be  a  seal  of  this  state, 
which  shall  be  kept  by  the  governor,  and  used 
by  him  officially,  and  shall  be  called  **The 
Great  Seal  of  the  State  of  California." 

Sec.  14.  All  grants  and  commissions  shall 
be  in  the  name  and  by  the  authority  of  the  peo- 
ple of  the  state  of  California,  sealed  with  the 
great  seal  of  the  state,  signed  by  the  governor, 
and  countersigned  by  the  secretary  of  state. 

Sec.  15.  A  lieutenant-governor  shall  be 
elected  at  the  same  time  and  place,  and  in  the 
same  manner,  as  the  governor,  and  his  term  of 
office  and  his  qualifications  shall  be  the  same. 
He  shall  be  president  of  the  senate,  but  shall 
only  have  a  casting  vote  therein.  (Amendment 
adopted  November  8,  1898.) 

^OEIGINAL   SECTION.] 

Sec.  15.    A  lieutenant-governor  shall  be  elected  at 
thtl  •ame  time   and   place,   and  in   the   same   manner, 
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as  the  governor;  and  Ms  term  of  office  and  his  quali- 
fications of  eligibility  shall  also  be  the  same.  He 
shall  be  president  of  the  senate,  but  shall  have  only 
a  casting  vote  therein.  If,  during  a  vacancy  of  the 
office  of  governor,  the  lieutenant-governor  shall  be 
impeached,  displaced,  resign,  die,  or  become  incapa- 
able  of  performing  the  duties  of  his  office,  or  be  ab- 
sent from  the  state,  the  president  pro  tempore  of  the 
senate  snail  act  as  governor  until  the  vacancy  be 
filled  or  the  disability  shall  cease.  The  lieutenant- 
governor  shall  be  disqualified  from  holding  any  other 
office,  except  as  specially  provided  in  this  constitu- 
tion, during  the  term  for  which  he  shall  have  been 
elected. 

Sec.  16.  In  case  of  the  impeachment  of  the 
governor,  or  his  removal  from  office,  death,  in- 
ability to  discharge  the  powers  and  duties  of 
his  office,  resignation,  or  absence  from  the  state, 
the  powers  and  duties  of  the  office  shall  de- 
volve upon  the  lieutenant-governor  for  the 
residue  of  the  term,  or  until  the  disability  shall 
cease.  And  should  the  lieutenant-governor  be 
impeached,  displaced,  resign,  die,  or  become  in- 
capable of  performing  the  duties  of  his  office, 
or  be  absent  from  the  state,  the  president  pro 
tempore  of  t^e  senate  shall  act  as  governor 
until  the  vacancy  in  the  office  of  governor  shall 
be  filled  at  the  next  general  election,  when 
members  of  the  legislature  shall  be  chosen,  or 
until  such  disability  of  the  lieutenant-governor 
shall  cease.     In  case  of  a  vacancy  in  the  office 
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of  govemor  for  any  of  the  reasons  nhoye 
named,  and  neither  the  lieutenant-governor  nor 
the  president  pro  tempore  of  the  senate  succeed 
to  the  powers  and  duties  of  governor,  then  the 
powers  and  duties  of  such  office  shall  devolve 
upon  the  speaker  of  the  assembly,  until  the 
office  of  governor  shall  be  filled  at  such  gen- 
eral election.  (Amendment  adopted  Novem- 
ber 8,  1898.) 

[ORIGINAL  SECTION.] 

Sec.  16.  In  case  of  tne  impeachment  of  the  gov- 
ernor, or  his  removal  from  office,  death,  inability  to 
discharge  the  powers  and  duties  of  the  said  office, 
resignation,  or  absence  from  the  state,  the  powers 
and  duties  of  the  office  shall  devolve  upon  the  lieu- 
tenant-governor for  the  residue  of  the  term,  or  until 
the  disability  shall  cease.  But  when  the  governor 
shall,  with  the  consent  of  the  legislature,  be  out  of 
the  state  in  time  of  war,  at  the  head  of  any  military 
force  thereof,  he  shall  continue  commander-in-chief 
of  all  the  military  force  of  the  state. 

Sec.  17.  A  secretary  of  state,  a  controller,  a 
treasurer,  an  attorney  general,  and  a  surveyor 
general  shall  be  elected  at  the  same  time  and 
places,  and  in  the  same  manner  as  the  governor 
and  lieutenant-governor,  and  their  terms  of  of- 
fice shall  be  the  same  as  that  of  the  governor. 

EXECUTIVE  OFFICEBS. — ^Neither  an  appointment 
by  the  governor,  nor  an  election  by  the  people,  had 
before  the  election  of  governor,  can  deprive  the  peo- 
ple of  their  right  to  fill  the  office  of  controUer  at 
9uch  election.     (Brooks  v.  Melony,  15  Cal.  58.) 


149  CONSTITUTION  OF  1879.  Art.  V,  §§  18, 19 

The  controller  is  a  ministerial  officer  and  has  no 
^iflfiretion   as   to    *^^^«   iflffiT'^Tirn    ^^   — ^ ' — ^ 


Sec.  19.  The  governor,  lieutenant-governor 
secretary  of  state,  controller,  treasurer,  attorney^ 
general,  and  surveyor-general  shall,  at  stated 
times  during  their  continuance  in  office,  receive 
for  their  services  a  compensation  which  shall 
not  be  increased  or  diminished  during  the  term 
for  which  they  shall  have  been  elected,  which 
compensation  is  hereby  fixed  for  the  following 
officers,  as  follows:  Governor,  ten  thousand 
dollars  per  annum;  lieutenant-governor,  four 
thousand  dollars,  the  secretary  of  state,  con- 
troller, treasurer,  and  surveyor-general,  five 
thousand  dollars  each  per  annum,  and  the  at- 
torney-general, six  thousand  dollars  per  annum, 
such  compensation  to  be  in  full  for  all  services 
by  them  respectively  rendered  in  any  official 
capacity  or  employment  whatsoever  during  their 
respective  terms  of  office;  provided,  however y 
that  the  legislature  may,  by  law,  diminish  the 
compensation  of  any  or  all  of  such  officers,  but 
in  no  case  shall  have  the  power  to  increase  the 
same  above  the  sums  hereby  fixed  by  this  con- 
stitution. No  salary  shall  be  authorized  by  law 
for  clerical  service,  in  any  office  provided  for 
in  this  article,  exceeding  eighteen  hundred  dol- 
lars per  annum  for  each  clerk  employed.  The 
legislature  may,  in  its  discretion,  abolish  the 
office  of  surveyor-general;  and  none  of  the 
officers  hereinbefore  named  shall  receive  for 
their  own  use  any  fees  or  perquisites  for  the 
performance  of  any  official  duty.  [Amendment 
adopted  November  3,  1908.] 
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Where  an  officer  is  to  be  appointed  by  the  govdmor 
by  and  with  the  consent  of  the  senate,  and  the  goy- 
emor  makes  an  appointment  during  the  recess  of 
the  legislature,  he  cannot,  before  such  appointee  is 
rejected  by  the  senate,  appoint  another  person  to 
the  office.     (People  v.  Mizner,  7  Cal.  519.) 

An  appointment  by  the  governor  only  lasts  till 
the  next  electloii  by  the  people.  (Brooks  ▼.  Melony, 
15  Cal.  58.) 

The  words  ''next  election  by  the  people"  do  not 
mean  the  next  general  election,  or  the  next  election 
held  by  the  people,  but  that  the  appointee  shall  hold 
until  some  one  has  been  regularly  elected  to  fill  that 
office  in  the  manner  provided  by  law;  and  as  ap- 
plied to  the  lieute'nant-govemor  it  means  the  next 
gabematorial  election.  (People  v.  Budd,  144  Cal.  168, 
45   Pac.   1060.) 

The  words  "next  election  by  the  people"  mean  the 
next  election  after  the  vacancy  happens,  and  in  cases 
of  judges,  does  not  mean  the  next  general  Judicial 
election.     (People  v.   Mott,  3   Cal.   502.) 

This  provision  is  to  be  read  distributively,  so  that, 
if  the  office  is  elective,  the  appointee  shall  hold 
till  the  next  election,  and  if  not  elective,  till  the  end 
,  of  the  next  session  of  the  legislature,  which  shall 
either  elect  a  successor  or  enact  laws  for  his  elec- 
tion.    (People  V.  Mott,  3   Cal.  502.) 

Offlcers.-^The  term  "officer,"  as  used  in  this  sec- 
tion, is  sufficiently  comprehensive  to  include  all  per- 
sons in  any  public  station  or  employment  .conferred 
by  the  government,  and  includes  the  clerks  of  the 
secretary  of  state.     (Vaughn  v.  English,  8  Cal.  39.) 

Vacancies. — This  provision  applies  only  to  va- 
cancies occurring  under  circumstances  such  that  the 
original  appnointing  or  electing  power  cannot  act. 
Such  power  is  limited  by  the  period  when  the  people 
or  the  legislature  can  elect  or  appoint,  on  the  arrival 
of  which  period  his  power  ceases  and  the  right  of 
appointment  returns  to  the  original  appointiiig 
power.     (People  v.  Pitch,  1  Cal.  519.) 

Before  this  section  can  apply  two  things  must 
be  shown:  1.  That  a  vacancy  exists;  and  2.  That  no 
mode  of  filling  it  is  provided  by  law.  (People  ▼. 
Mizner,  7  Cal.  519.) 
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This  section  has  no  application  to  the  filling  of  a 
vacancy,  the  mode  of  filling  which  is  provided  by  law. 
(People  V.  Cazneau,  20  Cal.  503;  People  v.  Stratton, 
28   Cal.   382.)  ' 

As  to  whether  or  not  this  section  has  any  ap- 
plication to  local  officers,  see  People  v.  Hammond, 
66    Cal.    654,   6   Pac.    741. 

The  power  to  fill  an  office  carries  with  it,  by  im- 
plication, the  power  to  fill  a  vacancy,  and  all  nec- 
essary authority  to  carry  out  the  original  power,  and 
prevent  it  from  becoming  inoperative.  (People  v. 
Fitch,   1   Cal.   519.) 

If  an  act  creating  an  office  provides  that  the  in- 
cumbent of  another  office  shall,  ex  officio,  fill  the 
office  created,  and  the  incumbent  is  prohibited  by 
the  constitution  from  holding  the  office,  there  is  no 
vacancy.     (People  v.  Sanderson,  30  Cal.  160.) 

When  a  district  judge  resigns  during  his  term,  there 
is  a  vacancy  to  be  filled  by  the  governor,  and  the 
appointee  will  hold  until  the  next  general  election, 
or  at  most  until  the  qualification  of  the  person  elected 
by  the  "people.     (People  v.  Bosborough,  14  CaL  180.) 

Where  an  officer  continues  to  discharge  tlie  duties 
of  the  office  after  the  expiration  of  his  term,  and 
before  the  qualification  of  his  successor,  there  is  no 
vacancy  in  the  office  within  the  meaning  of  this  sec- 
tion.    (People  V.  Edwards,  93  Cal.  153,  28  Pac.  831.) 

Absence  of  a  judge  from  the  state  does  not  create 
a  vacancy  within  the  meaning  of  this  section.  (Peo- 
ple V.  Wells,  2  Cal.  198,  610,  Anderson,  J.,  dissenting.) 

The  legislature  has  no  power  to  determine  when 
a  vacancy  exists  within  the  meaning  of  this  section. 
(People  V.  Wells,  2  Cal.  198,  610;  People  v.  Miisner, 
7    Cal.   519.) 

When  the  constitution  clearly  enumerates  the 
events  that  shall  constitute  a  vacancy  in  a  particular 
office,  all  others  must  be  excluded.  (People  v.  Whit- 
man,  10    Cal.    38.) 

Failure  of  an  elected  officer  to  qualify  does  not 
create  a  vacancy  in  the  office.  (People  v.  Whitman, 
10  Cal.  38.; 

No  vacancy  occurs  by  the  death,  removal,  or  resig- 
nation  of  a  sheriif,  as  the  coroner,  by  operation  of 
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which  compensation  is  hereby  fixed  for  the  fol- 
lowing officers  for  the  two  terms  next  ensuing 
the  adoption  of  this  constitution,  as  follows: 
Governor,  six  thousand  dollars  per  annum ;  lieu- 
tenant-governor, the  same  per  diem  as  may  be 
provided  by  law  for  the  speaker  of  the  as- 
sembly, to  be  allowed  only  during  the  session 
of  the  legislature;  the  secretary  of  state,  con- 
troller, treasurer,  attorney  general,  and  sur- 
veyor general,  three  thousand  dollars  each  per 
annum,  such  compensation  to  be  in  full  for  all 
services  by  them  respectively  rendered  in  any 
official  capacity  or  employment  whatsoever 
during  their  respective  terms  of  office;  pro- 
vided, however,  that  the  legislature,  after  the 
expiration  of  the  terms  hereinbefore  men- 
tioned, may,  by  law,  diminish  the  compensa- 
tion of  any  or  all  of  such  officers,  but  in  no  case 
shall  have  the  power  to  increase  the  same  above 
the  sums  hereby  fixed  by  this  constitution.  No 
salary  shall  be  authorized  by  law  for  clerical 
service,  in  any  office  provided  for  in  this  article, 
exceeding  sixteen  hundred  dollars  per  annum 
for  each  clerk  employed.  The  legislature  may, 
in  its  discretion,  abolish  the  office  of  surveyor 
general;  and  none  of  the  officers  hereinbefore 
named  shall  receive  for  their  own  use  any  fees 
or  perquisites  for  the  performance  of  any 
official  duty. 
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Sec.  20.  The  governor  shall  not,  during  hig 
term  of  office,  be  elected  a  senator  to  the  senate 
of  the  United  States. 

UNITED  STATES  SENATE.— This  provision  is  in- 
valid and  not  binding  upon  the  United  States  senate. 
The  qualification  of  members  of  that  body  being  fixed 
by  the  United  States  constitution,  additional  ones 
cannot  be  required  by  the  states.  (Barney  v.  Mc- 
Creery,  1  Cong.  El.  Cas.  167;  Turney  v.  Marshall, 
2  Gong.  El.  Gas.  167;  Trumbull's  Gase,  2  Gong.  El. 
Gas.   618.) 
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ARTICLE  VL 

JUDICIAL  DEPARTMENT. 

1.    Judicial    powers. 

Supreme   court,   how   constituted* 

Election   of   supreme   justices. 

Jurisdiction  of  supreme  eourt. 

Superior   court,  jurisdiction. 

Superior  court,  how  constituted. 

Superior  judges,   apportionment   of  business. 

Judge  may  hold  court  in  other  county — Judge 
pro   tempore. 

Leave  of  absence — Limitation  of  time. 

Justices  and  judges,  how  removed. 
§  11.    Justices  of  the  peace,  provision  for. 
§  12.     Courts   of   record. 
§  13.     Jurisdiction  of  inierior  courts  ta  be  fixed  by 

legislature. 
§  14.     Clerks   of   courts   and   court   commissioners. 
§  15.    Judicial   officers  not   to   receive  tees  and  per- 
quisites. 
§  16.     Supreme   court  opinions  to  be  published. 
§  17.     Compensation  of  justices  and  judges. 
§  18.     Justices  and  judges  ineligible  to  other  offices. 
§  19.     Charges   to  juries^ 
§  20.     Style  of  process. 
§  21.     Reporter  of  supreme  court  decisionfl, 
§  22.     Judges   not   to   practice   law. 
§  23.     Eligibility  of  justices  and  judges. 
§  24.     Condition  precedent   to   draft  of  salary. 

Section  1.    The  judicial  power  of  the  state 
»ball  be  vested  in  the  senate,  sitting  as  a  court 


163  CONSTITUTION  Of  1879.  Art.  VI,  { 1 

of  impeachment,  in  a  supreme  court,  district 
courts  of  appeal,  superior  courts,  justices  of  the 
peace,  and  such  inferior  courts  as  the  legis- 
lature may  establish  in  any -incorporated  city 
or  town,  or  city  and  county.  (Amendment 
adopted  November  8,  1904.) 

[OEIGINAL  SECTION.] 

Section  1.  The  judicial  power  of  the  state  shaU 
be  vested  in  the  senate  sitting  as  a  court  of  im- 
peachment, in  a  supreme  court,  superior  courts, 
justices  of  ikkt  peace,  and  such  inferior  courts  as 
the  legislature  may  establish  in  any  incorporated 
city  or  town,  or  city  and  county. 

JX7DI0IAL  DEPABTMENT  —  Pre-constitutional 
coufts. — The  correctness  of  the  proceedings  of  the 
courts  exercising  civil  jurisdiction  in  Gal&ornia  be- 
tween the  time  of  its  acquisition  by  the  United  States 
and  the  establishment  of  a  state  government  are  not 
to  be  tested  by  the  strict  rules  of  the  civU  or  common 
law.     (Byder  v.  Cohn,  37  Cal.  69.) 

Judicial  power. — It  is  the  inherent  authority  not 
only  to  decide  but  to  make  binding  orders  or  judg- 
ments which  constitutes  judicial  power.  (People  v. 
Hayne,  83  Cal.   Ill,  23  Pac   1.) 

The  legislature  cannot  enjoin  upon  a  private  per- 
son the  duty  of  settling  a  bUl  of  exceptions,  nor 
require  a  judge  to  continue  to  discharge  judicial  duties 
after  his  term  of  office  has  expired,  though  it  may  au- 
thorize him  to  settle  such  biU.  (Leach  v.  Aitken,  91 
Cal.  484,  28  Pac.  777.) 

The  matter  of  the  adoption  of  children  is  not  part 
of  the  judicial  power  witnin  the  meaning  of  this  sec- 
tion, and  may,  therefore,  be  conferred  unon  a  judge 
as  distinguished  from  the  court.  (In  re  Stevens,  83 
Cal.  322,  23  Pac.  379.) 

A  tribunal  presided  over  by  a  police  judge  is  a 
court.  (Boys'  and  Girls'  Aid  Soc.  v.  Beis,  71  Cal. 
627,  12  Pac.  796.) 
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The  legislature  cannot  confer  jurisdiction  of  special 
cases  upon  a  judge  as  distinguished  from  a  court. 
(Spencer  etc.  Co.  v.  Vallejo,  48  Cal.  70.) 

An  act  creating  supreme  court  commissioners  to 
assist  the  court — which  commissioners  simply  ex- 
amine the  record  and  report  to  the  court  their  con- 
clusions— ^is  not  unconstitutional  as  vesting  judicial 
power  in  the  commissioners.  (People  v.  Hayne,  83 
Cal.   Ill,   23   Pac.   1.) 

The  legislature  may  provide  that  the  city  council 
shall  be  the  final  and  exclusive  judge  of  the  election 
of  all  municipal  officers.  (Carter  v.  Superior  Court, 
138   Cal.   150.) 

The  legislature  cannot  invest  ministerial  officers 
with  the  power  to  punish  individuals  by  fine  and 
imprisonment.     (Burns  v.  Superior  Court,  140  Cal.  1.) 

The  legislature  may  invest  Judicial  officers  with 
power  to  punish  for  contempt.  (Crocker  v.  Conrey, 
140   Cal.   213.) 

Inferior  courts. — A  freeholders'  charter  is  not  a 
law  within  the  meaning  of  this  section,  and,  there- 
fore, an  inferior  court  cannot  be  established  by  such 
charter.  (People  v.  Toal,  85  Cal.  333,  24  Pac.  603; 
Miner  v.  Justice's  Court,  121  Cal.  264,  53  Pac.  795; 
Ex  parte  Sparks,  120  Cal.  395,  52  Pac.  715.) 

This  section  limits  the  power  of  the  legislature  to 
the  establishment  of  municipal  and  inferior  courts 
within  the  limits  of  an  incorporated  city  or  town. 
(Ex   parte   Stratman,   39    Cal.    517.) 

The  municipal  criminal  court  of  San  Francisco  is 
an  inferior  court  within  the  meaning  of  this  section. 
(Ex  parte  Stratman,  39  Cal.  517;  People  v.  Nyland, 
41  Cal.  129.) 

The  police  court  of  San  Francisco  was  not  abol- 
ished by  the  constitutional  amendments  in  1862. 
(People  V.  Provines,  34  Cal.  520.) 

The  term  ''municipal  courts"  has  a  legal  meaning 
and  includes  mayors'  and  recorders'  courts.  (Uridias 
V.   Morrill,   22    Cal.   473.) 

The  legislature  may  vest  in  inferior  courts  jurisdic- 
tion of  c^ses  of  which  the  courts  established  by  the 
constitution  have  jurisdiction.  (Hickman  v.  O'Neal, 
10  Cal.  292;  Scale  v.  Mitchell,  5  Cal.  401;  Vassault 
V.  Austin,  36  Cal.  691;  Curtis  v.  Eichards,  9  Cal.  33.) 
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The  legislature  may  authorize  a  municipal  court 
to  send  its  process  beyond  the  territorial  limits  of 
the  municipality.  (Hickman  v.  O'Neal,  10  Cal.  292. 
Meyer  v.  Kalkman,  6  Cal.  582,  overruled.) 

Judges  of  the  police  court  of  San  Francisco  are 
not  affected  by  the  provisions  of  the  County  Gov- 
ernment Act,  but  derive  their  power  from  this  sec- 
tion and  the  act  of  1893.  (Kahn  v.  Sutro,  114  Cal. 
316,  46  Pac.  87;  In  re  Mitchell,  120  Cal.  384,  52  Pac. 
799.    But  see  People  v.  Cobb,  133  Cal.  74.) 

An  act  creating  police  courts  in  cities  having  fif- 
teen thousand,  and  under  eighteen  thousand,  inhabi- 
tants, not  being  in  conformity  with  the  general  clas- 
siflcation  of  municipal  corporations,  is  void.  (Ex 
parte  Giambonini,  117  Cal.  573,  49  Pac.  732.) 

An  act  creating  a  justice's  court  for  one  particu- 
lar named  town,  and  fixing  its  jurisdiction,  is  not 
authorized  by  this  section.  (Miner  v.  Justice's  Court, 
121  Cal.  264,  53  Pac.  795.) 

An  act  providing  for  a  police  judge  necessarily  pre- 
supposes a  police  court.  (Ex  parte  Mauch,  134  Cal. 
600,  66  Pac.  734.) 

The  late  superior  court  of  San  Francisco  was  an 
inferior  court,  but  its  process  ran  outside  of  the  city. 
(Chipman  v.  Bowman,  14  Cal.  157;  McCauley  v.  Ful- 
ton, 44  CaL  355.) 

Sec.  2.  The  supreme  court  shall  consist  of  a 
chief  justice  and  six  associate  justices.  The 
court  may  sit  in  departments  and  in  bank,  and 
shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments, 
denominated,  respectively,  department  one  and 
department  two.  The  chief  justice  shall  assign 
three  of  the  associate  justices  to  each  depart- 
ment, and  such  assignment  may  be  changed  by 
him  from  time  to  time.  The  associate  justices 
shall  be  competent  to  sit  in  either  department, 
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and  may  interchange  with  each  other  by  agree- 
ment among  themselves  or  as  ordered  by  the 
chief  justice.  Each  of  the  departments  shall 
have  the  power  to  hear  and  determine  causes 
and  all  questions  arising  therein,  subject  to  the 
provisions  hereinafter  contained  in  relation  to 
the  court  in  bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  busi- 
ness in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concuiv 
rence  of  three  justices  shall  be  necessary  to 
pronounce  a  judgment.  The  chief  justice  shall 
apportion  the  business  to  the  departments,  and 
may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the 
court  in  bank.  The  order  may  be  made  before 
or  after  judgment  pronounced  by  a  depart- 
ment; but  where  a  cause  has  been  allotted  to 
one  of  the  departments,  and  a  judgment  pro- 
nounced thereon,  the  order  must  be  made  with- 
in thirty  days  after  such  judgment,  and  con- 
curred in  by  two  associate  justices,  and  if  so 
made  it  shall  have  the  effect  to  vacate  and  set 
aside  the  judgment.  Any  four  justices  may, 
either  before  or  after  judgment  by  a  depart- 
ment, order  a  case  to  be  heard  in  bank.  If  the 
order  be  not  made  within  the  time  above  lim- 
ited the  judgment  shall  be  final,  No  judgment 
by  a  department  shall  become  final  until  the 
expiration  of  the  period  of  thirty  days  afore- 
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said,  unless  approved  by  the  chief  justice,  in 
writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the 
court  in  bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  eon* 
vened.  The  concurrence  of  four  justices  pres- 
ent at  the  argument  shall  be  necessary  to  pro- 
nounce a  judgment  in  bank;  but  if  four 
justices,  so  present,  do  not  concur  in  a  judg- 
ment, then  all  the  justices  qualified  to  sit  in  the 
cause  shall  hear  the  argument;  but  to  render 
a  judgment  a  concurrence  of  four  judges  shall 
be  necessary.  In  the  determination  of  causes, 
all  decisions  of  the  court  in  bank  or  in  depart- 
ments shall  be  given  in  writing,  and  the 
grounds  of  the  decision  shall  be  stated.  The 
chief  justice  may  sit  in  either  department,  and 
shall  preside  when  so  sitting,  but  the  justiccB 
assigned  to  each  department  shall  select  one  of 
their  number  as  presiding  justice.  In  case  of 
the  absence  of  the  chief  justice  from  the  place 
at  which  the  court  is  held,  or  his  inability  to 
act,  the  associate  justices  shaU  select  one  of 
their  own  number  to  perform  the  duties  and 
exercise  the  powers  of  the  chief  justice  during 
such  absence  or  inability  to  act. 

r 

8UPBEME  COUBT.— This  section  by  implication 
forbids  the  legislature  to  increase  the  number  of 
justices  of  the  supreme  court.  (People  v.  WelLi.  8 
C»L  198,  610.) 
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In  the  absence  of  any  provision  on  the  *  subject, 
all  the  judges  composing  the  court  must  sit.  (People 
V.  Ah  Chung,  5  Cal.  103;  People  v.  Barbour,  9  CaL 
230.) 

The  word  ''heard"  means  the  consideration  and 
determination  of  a  cause  by  the  court.  (Niles  v.  Ed- 
wards,   95    Cal.   41,   30   Pafc.    134.) 

When  a  cause  is  submitted  on  briefs,  all  the  justices 
are  deemed  to  be  present,  and  all  of  them  are 
qualified  to  join  in  the  decision.  (Philbrook  ▼. 
Newman,   148   CaL   172.) 

It  is  not  necessary  that  four  justices  be  pliysically 
present  at  an  oral  argument,  nor  that  all  of  tke  jus- 
tices qualified  to  **sif  shall  literally  **hear"  an  ar- 
gument; but  whenever  there  is  an  oral  argument, 
only  the  justices  who  were  present  at  such  argument 
are  authorized  to  take  part  in  the  decision  of  th« 
court.     (Niles  v.  Edwards,  95  Cal.  41,  30  Pac.  134.) 

It  is  not  necessary  that  four  justices  should  concur 
in  the  judgment  upon  the  same  grounds.  (Phil- 
brook  V.  Newman,  148  Cal.  172.) 

The  fact  that  one  of  the  judges  who  participated  in 
a  decision  of  the  court  did  not  hear  the  oral  argu- 
ment does  not  render  the  judgment  absolutely  void. 
It  is  an  irregularity  which  may  be  waived  by  the 
parties.     (Blanc  v.  Bowman,  22  Cal.  23.) 

The  constitution  requires  the  concurrence  of  four 
judges  to  pronounce  a  judgment,  and  a  mere  failure 
to  agree  cannot  have  the  effect,  ipso  facto,  of  an 
affirmance;  and  where  the  personnel  of  the  court  is 
soon  to  be  changed,  a  motion  to  affirm  the  judgment 
on  account  of  an  equal  division  of  opinion  will  be 
denied.     (Luco  v.  De  Tore,  88  Cal.  26,  25  Pac.  983.) 

But  where  there  is  no  probability  of  an  immediate 
change  in  the  personnel  of  the  court,  the  judgment 
will  be  affirmed.  (Frankel  v.  Deidesheimer,  93  Cal. 
73  28  Pac.  794;  Santa  Bosa  City  R.  R.  Co.  v.  Rail- 
way Co.,  112  Cal.  436,  44  Pac.   733.) 

Opinions, — The  legislature  cannot  require  the  su- 
preme court  to  give  in  writing  reasons  for  its  de- 
cisions.    (Houston  V.  Williams,  13  Cal.  24.) 

Behearings. — In  an  original  ^proceeding  in  the  su- 
preme court   the   proper   practice   is   to   move   for   a 
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rehearing,  and  a  motion  for  a  new  trial  is  not  proper. 
(In  re  Philbrook,  108  Cal.  14,  40  Pac.  1061;  Grangers' 
Bank  v.  San  Francisco,  101  Cal.  198,  35  Pac.  642.) 

There  is  only  one  supreme  court,  and  the  juris- 
diction which  is  vested  in  it  maj  be  exercised  either 
in  bank  or  in  department.  The  court  in  bank  has 
power  to  correct  an  error  in  or  modify  a  judgment 
rendered  in  a  department,  without  application  there- 
for, and  without  the  case  being  argued  in  bank. 
(Niles  V.  Edwards,  95  Cal.  41,  30  Pac.  134.) 

Although  a  petition  for  a  rehearing  by  the  court 
in  bank  is  filed  within  thirty  days  after  the  judg- 
ment in  department,  if  it  does  not  reach  the  hands 
of  the  court  until  after  the  expiration  of  the  period 
allowed  by  the  constitution  for  ordering  a  rehear- 
ing, the  petition  must  be  denied,  irrespective  of  its 
merits.     (Durgin  v.  Ne^l,  82  Cal.  595,  23  Pac.  133.) 

The  provision  of  this  section  as  to  the  granting 
of  rehearings  in  bank  after  the  decision  by  a  de- 
partment does  not  create  an  implication  against  the 
constitutional  power  of  the  court  in  bank  to  grant 
rehearings  in  cases  determined  by  it  in  bank.  (In  re 
Jessup,  81  Cal.  408,  21  Pac.  976,  22  Pac.  742.) 

The  supreme  court,  in  bank,  has  power  to  grant 
rehearings  by  orders  of  the  court  entered  upon  its 
minutes,  without  the  written  signatures  of  five  jus- 
tices, and  the  legislature  cannot  take  that  power 
away.  (In  re  Jessup,  81  Cal.  408,  21  Pac.  976,  22 
Pac.   742.) 

An  order  modifying  a  judgment  is  not  rendered 
nugatory  by  reason  of  the  failure  of  the  clerk  to 
enter  it  in  tlie  minutes  until  after  the  expiration  of 
thirty  days  from  the  judgment  in  department.  (Niles 
V.  Edwards,  95  Cal.  41,  30  Pac.  134.) 

Bemittitur. — The  supreme  court  has  no  appellate 
jurisdiction  over  its  own  judgments.  (Leese  v.  Clark, 
20  Cal.  387.) 

Therefore,  after  the  issuance  of  the  remittitur,  the 
court  loses  jurisdiction  of  the  cause.  (Blanc  v.  Bow- 
man, 22  Cal.  23;  Grogan  v.  Ruckle,  1  Cal.  193;  Mateer 
V.  Brown,  1  Cal.  231;  Davidson  v.  Dallas,  15  Cal. 
75;  Herrlieh  v.  McDcuiald,  83  Cal.  505,  23  Pac.  710; 
In  re  Levinson,  108  Cal.  450,  41  Pac.  483,  42  Pac. 
479;  Martin  v.  Wagner,  124  Cal.  204,  66  Pac.  1023.) 
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After  the  Remittitur  has  been  dalj  and  regularly 
Issued  witliout  inadvertence,  the  court  has  no  power 
to  recall  it,  except  in  a  case  of  mistake,  fraud,  or 
imposition.  (In  re  Levinson,  108  Gal.  450,  41  Pac. 
483,  42  Pac  479.) 

The  mere  pendency  of  a  motion  to  modify  the 
judgment  is  not  sufficient  ground  for  recalling  the 
remittitur,  when  it  was  issued  without  inadvertence. 
(Herrlich  v.  McDonald,  83  Cal.  505,  23  Pac.  710.) 

Nor  is  the  fact  that  it  was  issued  after  the  death 
of  one  of  the  parties  ground  for  recalling  it.  (Mar- 
tin V.  Wagner,  124  Cal.  204,  56  Pac.  1023.) 

But  the  remittitur  may  be  recalled  if  issued  by 
reason  of  fraud  or  imposition.  (Trumpler  v.  Truinp- 
ler,  123  Cal.  248,  55  Pac.  1008.) 


Sec.  3.  The  chief  justice  and  the  associate 
justices  shall  be  elected  by  the  qualified  elec- 
tois  of  the  state  at  large  at  the  general  state 
elections,  at  the  times  and  places  at  which  state 
officers  are  elected ;  and  the  term  of  office  shall 
be  twelve  years,  from  and  after  the  first  Monday 
after  the  first  day  of  January  next  succeed- 
ing their  election;  provided,  that  the  six  as- 
sociate judges  elected  at  the  first  election  shall, 
at  their  first  meeting,  so  classify  themselves,  by 
lot,  that  two  of  them  shall  go  out  of  office  at  the 
end  of  four  years,  two  of  them  at  the  end  of  eight 
years,  and  two  of  them  at  the  end  of  twelve  years, 
and  an  entry  of  such  classification  shall  be  made 
in  the  minutes  of  the  court  in  bank,  signed  by 
them,  and  a  duplicate  thereof  shall  be  filed  in 
the  office  of  the  secretary  of  state.  If  a 
vacancy  occur  in  the  office  of  a  justice,  the 
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goyemor  shall  appoint  a  person  to  hold  the 
ofSee  until  the  election  and  qualification  of  a 
justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  elec- 
tion, and  the  justice  so  elected  shall  hold  the 
office  for  the  remainder  of  the  unexpired  term. 
The  first  election  of  the  justices  shall  be  at  the 
first  general  election  after  the  adoption  and 
ratification  of  this  constitution. 

JUSTICES. — ^Absence  of  a  justice  from  the  state 
IB  not  such  a  vacancj  as  can  be  supplied  by  the  exec- 
utive, and  an  act  authorizing  an  appointment  in  such 
a  case  is  unconstitutional.  (People  v.  Wells,  2  Cal. 
198,  610.) 

Sec.  4.  The  supreme  court  shall  have  ap- 
pellate jurisdiction  on  appeal  from  the  superior 
courts  in  all  cases  in  equity,  exx^ept  such  as 
arise  in  justices'  courts;  also,  in  all  cases  at 
law  which  involve  the  title  or  possession  of  real 
estate,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  or  in  which  the 
demand,  exclusive  of  interest,  or  the  value  of  the 
property  in  controversy,  amounts  to  two  thou- 
sand dollars ;  also,  in  all  such  probate  matters 
as  may  be  provided  by  law ;  also,  on  questions 
of  law  alone,  in  all  criminal  cases  where  judg- 
ment of  death  has  been  rendered;  the  said 
court  shall  also  have  appellate  jurisdiction  in 
all  cases,  matters,  and  proceedings  pending  be- 
fore a  district  court  of  appeal  which  shall  be 
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ordered  by  the  supreme  court  to  be  transfer- 
red to  itself  for  hearing  and  decision,  as  here- 
inafter provided.  The  said  court  shall  also 
have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus,  and 
all  other  writs  necessary  or  proper  to  the  com- 
plete exercise  of  its  appellate  jurisdiction. 
Each  of  the  justices  shall  have  power  to  issue 
writs  of  habeas  corpus  to  any  part  of  the  state, 
upon  petition  by  or  on  behalf  of  any  person 
held  in  actual  custody,  and  may  make  such 
writs  returnable  before  himself  or  the  supreme 
court,  or  before  any  district  court  of  appeal,  or 
before  any  judge  thereof,  or  before  any  su- 
perior court  in  the  state,  or  before  any  judge 
thereof. 

The  state  is  hereby  divided  into  three  appel- 
late districts,  in  each  of  which  there  shall  be  a 
district  court  of  appeal  consisting  of  three 
justices.  The  first  district  shall  embrace  the 
following  counties:  San  Francisco,  Marin, 
Contra  Costa,  Alameda,  San  Mateo,  Santa 
Clara,  Fresno,  Santa  Cruz,  Monterey,  and  San 
Benito. 

The  second  district  shall  embrace  the  follow- 
ing counties:  Tulare,  Kings,  San  Luis  Obispo, 
Kern,  Inyo,  Santa  Barbara,  Ventura,  Los  An- 
geles, San  Bernardino,  Orange,  Riverside,  and 
San  Diego. 
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The  third  district  shall  embrace  the  follow- 
ing counties:  Del  Norte,  Siskiyou,  Modoc, 
Humboldt,  Trinity,  Shasta,  Lassen,  Tehama, 
Plumas,  Mendocino,  Lake,  Colusa,  Glenn, 
Butte,  Sierra,  Sutter,  Yuba,  Nevada,  Sonoma, 
Napa,  Yolo,  Placer,  Solano,  Sacramento,  El 
Dorado,  San  Joaquin,  Amador,  Calaveras, 
Stanislaus,  Mariposa,  Madera,  Merced, 
Tuolumne,  Alpine,  and  Mono. 

The  supreme  court,  by  orders  entered  in  its 
minutes,  may  from  time  to  time  remove  one  or 
more  counties  from  one  appellate  district  to 
another,  but  no  county  not  contiguous  to  an- 
other county  of  a  district  shall  be  added  to 
such  district. 

Said  district  courts  of  appeal  shall  hold  their 
regular  sessions  respectively  at  San  Francisco, 
Los  Angeles,  and  Sacramento,  and  they  shall 
always  be  open  for  the  transaction  of  business. 

The  district  courts  of  appeal  shall  have  ap- 
pellate jurisdiction  on  appeal  from  the  superior 
courts  in  all  cases  at  law  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  prop- 
erty in  controversy,  amounts  to  three  hundred 
dollars,  and  does  not  amount  to  two  thousand 
dollars ;  also,  in  all  cases  of  forcible  and  unlaw- 
ful entry  and  detainer  (except  such  as  arise  in 
justices'  courts),  in  proceedings  in  insolvency, 
and  in  actions  to  prevent  or  abate  a  nuisance; 
in  proceedings  of  mandamus,  certiorari,  and 
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prohibition,  usurpation  of  office,  contesting 
elections  and  eminent  domain,  and  in  such 
other  special  proceedings  as  may  be  provided 
by  law  (excepting  cases  in  which  appellate 
jurisdiction  is  given  to  the  supreme  court) ; 
also,  on  questions  of  law  alone,  in  all  criminal 
cases  prosecuted  by  indictment  or  information 
in  a  court  of  record,  excepting  criminal  cases 
where  judgment  of  death  has  been  rendered. 
The  said  courts  shall  also  have  appellate  juris- 
diction in  all  cases,  matters,  and  proceedings 
pending  before  the  supreme  court  which  shall 
be  ordered  by  the  supreme  court  to  be  transfer- 
red to  a  district  court  of  appeal  for  hearing 
and  decision.  The  said  courts  shall  also  have 
power  to  issue  writs  of  mandamus,  certiorari, 
prohibition,  and  habeas  corpus,  and  all  other 
writs  necessary  or  proper  to  the  complete  exer- 
cise of  their  appellate  jurisdiction.  Each  of 
the  justices  thereof  shall  have  power  to  issue 
writs  of  habeas  corpus  to,  any  part  of  his  ap- 
pellate district  upon  petition  by  or  on  behalf  of 
any  person  held  in  actual  custody,  and  may 
make  such  writs  returnable  before  himself  or 
the  district  court  of  appeal  of  his  district,  or 
before  any  superior  court  within  his  district, 
or  before  any  judge  thereof. 

The  supreme  court  shall  have  power  to  order 
any  cause  pending  before  the  supreme  court  to 
be  heard  and  determined  by  a  district  court 
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of  appeal,  and  to  order  any  cause  pending  be- 
fore a  district  court  of  appeal  to  be  heard  and 
determined  by  the  supreme  court.  The  order 
last  mentioned  may  be  made  before  judgment 
has  been  pronounced  by  a  district  court  of  ap- 
peal,  or  within  thirty  days  after  such  judgment 
shall  have  become  final  therein.  The  judg- 
ments of  the  district  courts  of  appeal  shall  be- 
come final  therein  upon  the  expiration  of  thirty 
days  after  the  same  shall  have  been  pro- 
nounced. 

The  supreme  court  shall  have  power  to  order 
causes  pending  before  a  district  court  of  appeal 
for  one.  district  to  be  transferred  to  the  dis- 
trict court  of  appeal  of  another  district  for 
hearing  and  decision. 

The  justices  of  the  district  courts  of  appeal 
shall  be  elected  by  the  qualified  electors  within 
their  respective  districts  at  the  general  state 
elections  at  the  times  and  places  at  which 
justices  of  the  supreme  court  are  elected. 
Their  terms  of  office  and  salaries  shall  be  the 
same  as  those  of  justices  of  the  supreme  court, 
and  their  salaries  shall  be  paid  by  the  state. 
Upon  the  ratification  by  the  people  of  this 
amendment  the  governor  shall  appoint  nine 
persons  to  serve  as  justices  of  the  district 
courts  of  appeal  until  the  first  Monday  after 
the  first  day  of  January  in  the  year  1907,  pro- 
vided, that  not  more  than  six  of  said  persons 
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shall  be  members  of  the  same  political  party. 
At  the  election  in  the  year  1906  nine  of  such 
justices  shall  be  elected  as  above  provided,  and 
the  justices  of  each  district  court  of  appeal 
shall  so  classify  themselves  by  lot  that  one  of 
them  shall  go  out  of  office  at  the  end  of  four 
years,  one  of  them  at  the  end  of  eight  years, 
and  one  of  them  at  the  end  of  twelve  year^; 
an  entry  of  such  classification  shall  be  made  in 
the  minutes  of  the  court,  signed  by  the  three 
justices  thereof,  and  a  duplicate  thereof  filed 
in  the  office  of  the  secretary  of  state.  If  any 
vacancy  occur  in  the  office  of  a  justice  of  the 
district  courts  of  appeal,  the  governor  shall 
appoint  a  person  to  hold  office  until  the  elec- 
tion and  qualification  of  a  justice  to  fill  the 
vacancy;  such  election  shall  take  place  at  the 
next  succeeding  general  state  election  as  afore- 
said; the  justice  then  elected  shall  hold  the 
office  for  the  unexpired  term. 

One  of  the  justices  of  each  of  the  district 
courts  of  appeal  shall  be  the  presiding  justice 
thereof,  and  as  such  shall  be  appointed  or  elected 
as  the  case  may  be.  The  presence  of  three  jus- 
tices shall  be  necessary  for  the  transaction  of  any 
business  by  such  court,  except  such  as  may  be 
done  at  chambers,  and  the  concurrence  of  three 
justices  shall  be  necessary  to  pronounce  a  judg- 
ment 
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Whenever  any  justice  of  the  supreme  court 
is  for  any  reason  disqualified  or  unable  to  act  in 
a  cause  pending  before  it,  the  remaining  justices 
may  select  one  of  the  justices  of  a  district  court 
of  appeal  to  act  pro  tempore  in  the  place  of  the 
justice  so  disqualified  or  unable  to  act. 

Whenever  any  justice  of  a  district  court  of  ap- 
peal is  for  any  reason  disqualified  or  unable  to 
act  in  any  cause  pending  before  it,  the  supreme 
court  may  appoint  a  justice  of  the  district  court 
of  appeal  of  another  district,  or  a  judge  of  a  su- 
perior court  who  has  not  acted  in  the  cause  in  the 
court  below,  to  act  pro  tempore  in  the  place  of 
the  justice  so  disqualified  or  unable  to  act. 

No  appeal  taken  to  the  supreme  court  or  to  a 
district  court  of  appeal  shall  be  dismissed  for  the 
reason  only  that  the  same  was  not  taken  to  the 
proper  court,  but  the  cause  shall  be  transferred 
to  the  proper  court  upon  such  terms  as  to  costs 
or  otherwise  as  may  be  just,  and  shall  be  pro- 
ceeded with  therein  as  if  regularly  appealed 
thereto. 

All  statutes  now  in  force  allowing,  providing 
for,  or  regulating  appeals  to  the  supreme  court 
shall  apply  to  appeals  to  the  district  courts  of  ap- 
peal so  far  as  such  statutes  are  not  inconsistent 
with  this  article  and  until  the  legislature  shall 
otherwise  provide. 
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The  supreme  court  shall  make  and  adopt  rules 
not  inconsistent  with  law  for  the  government  of 
the  supreme  court  and  of  the  district  courts  of 
appeal  and  of  the  officers  thereof,  and  for  regu- 
lating the  practice  in  said  courts.  (Amendment 
adopted  November  8,  1904.) 

[ORIGINAL    SECTION.] 

Bee.  4.  The  supreme  court  shall  have  appellate 
jurisdiction  in  all  cases  of  equity,  except  such  as 
arise  in  justices'  courts;  also,  in  all  cases  at  law 
which  involve  the  title  or  possession  of  real  estate, 
or  the  legality  of  any  tax,  impost,  assessment,  toll 
or  municipal  fine,  or  in  which  the  demand,  exclu- 
sive of  interest  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars;  also,  in 
cases  of  forcible  entry  and  detainer,  and  in  proceed- 
ings in  insolvency,  and  in  actions  to  prevent  or  abate 
a  nuisance,  and  in  aU  such  probate  matters  as  may 
be  provided  by  law;  also,  in  all  criminal  cases  prose- 
cuted by  indictment  or  information  in  a  court  of 
record  on  questions  of  law  alone.  The  court  shall 
also  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition  and  habeas  corpus,  and  all  other 
writs  necessary  or  proper  to  the  complete  exercise  of 
its  appellate  jurisdiction.  Each  of  the  justices  shall 
have  power  to  issue  writs  of  habeas  corpus  to  any 
part  of  the  state,  upon  petition  by  or  on  behalf  of 
any  person  held  in  actual  custody  and  may  make  such 
writs  returnable  before  himself,  or  the  supreme  court, 
or  before  any  superior  court  in  the  state  or  before 
any  judge  thereof. 

JURISDICTIOlir— In  general. — The  jurisdiction  of 
the  courts  as  established  by  the  constitution  cannot 
be   altered   by   the   legislature.     (Thompson    v.    Will- 
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aims,  6  Cal.  88;  Hicka  v.  Bell,  3  Cal.  219;  Burgoyne 
V.  Supervisors,  5  Cal.  9;  Parsons  v.  Tuolumne  Co. 
Water  Co.,  5  Cal.  43;  People  v.  Applegate,  5  Cal. 
295;  Fitzgerald  v.  Urton,  4  Cal.  235;  Wilson  v.  Boach, 
4  Cal.  362;  Zander  v.  Coe,  5  Cal.  230;  Haight  v.  Gay, 
8  Cal.  297;  People  v.  Peralta,  3  Cal.  379;  Caulfield 
T.  Hudson,  3  Cal.  389.  But'  see  Seale  v.  Mitchell,  5 
Cal.  401;   People  v.  Day,  15  Cal.  91.) 

An  affirmatiye  grant  of  jurisdiction  is  negative 
of  all  others.     (Burgoyne  v.  Supervisors,  5  Cal.  9.) 

But  the  grant  of  original  jurisdiction  to  a  partic- 
ular court,  of  a  particular  class  of  cases,  without 
any  words  excluding  other  courts  from  exercising 
jurisdiction  in  the  same  cases,  does  not  deprive  other 
courts  of  concurrent  jnrisdiction  in  such  cases,  when 
such  courts  are  given  jurisdiction  in  general  terms 
broad  enough  to  include  such  particular  eases. 
(Court Wright  v.  Bear  Eiver  etc.  Co.,  30  Cal.  573. 
Zander  v.  Coe,  5  Cal.  230,  distinguished.) 

Where  jurisdiction  is  given  in  all  cases  not  other- 
wise provided  for  it  is  not  exclusiye.  (People  v.  Fow- 
ler, 9  Cal.  85.) 

Consent  will  not  confer  jurisdiction.  (Feillett  v. 
Engler,   8   Cal.   76.) 

Supreme  court. — ^The  supreme  court  acquired  its 
jurisdiction  from  the  constitution,  and  such  jurisdic- 
tion can  neither  be  enlarged  nor  abridged  by  the  leg- 
islature. (In  re  Jessup,  81  Cal.  408,  21  Pac.  976,  22 
Pac.  742;  Ex  parte  Attorney  General,  1  Cal.  85.) 

The  constitution  has  not  clothed  the  supreme  court 
with  the  same  powers  and  jurisdiction  as  the  court 
of  king's  bench  in  England.  ^Ex  parte  Attorney  Gen- 
eral, 1  Cal.  85.) 

Procedure. — The  right  of  appeal  is  conferred  by 
the  constitution,  and  statutes  and  rules  of  procedure 
for  its  exercise  are  to  be  liberally  construed;  and 
no  appeal  will  be  dismissed  on  technical  grounds, 
when  there  has  been  no  violation  or  disregard  of  any 
express  rules  of  procedure.  (Estate  of  Nelson,  128 
Cal.   242,   60   Pac.   772.) 

The  legislature  cannot  impair  or  take  away  the 
appellate   jurisdiction   of   the   supreme   conrt,   but   it 
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may  prescribe  the  mode  in  which  appeals  may  be 
taken.     (Haight  v.  Gay,  8  Cal.  297.) 

It  is  the  duty  of  the  supreme  court,  whose  juris- 
diction is  defined  by  the  constitution,  to  secure  uni- 
formity in  tlie  administration  of  justice,  and  the  leg- 
islature, as  a  co-ordinate  branch  of  the  government, 
cannot  interfere  with  thftt  function,  or  control  the 
use  by  the  appellate  court  of  the  power  and  discre- 
tion vested  in  it.  (San  Jose  B.  Go.  v.  San  Jose 
etc.  Co.,  126  Cal.  322,  58  Pac.  824.) 

The  supreme  court  cannot  exercise  appellate  juris- 
diction by  means  of  a  writ  of  prohibition,  without 
any  appeal,  and  in  a  case  to  which  its  appellate 
jurisdiction  does  not  extend.  (Powelson  v.  Lock- 
wood,   82   Cal.    613,   28    Pac.    143.) 

When  the  constitution  gives  the  supreme  court 
jurisdiction,  and  the  legislature  fails  to  prescribe  the 
means  for  taking  the  appeal,  the  -supreme  court  has 
inherent  power  to  establish  any  appropriate  system 
of  procedure.  (People  v.  Jordan,  65  Cal.  644,  4  Pac. 
683.  But  see  Warner  v.  Hall,  1  Cal.  90;  Warner  v. 
Kelly,  1  Cal.  91;  White  v.  Lighthall,  1  Cal.  347.) 

If  the  legislature  has  not  provided  a  mode  of  ex- 
ercising the  jurisdiction  conferred  by  the  constitu- 
tion, a  case  may  be  brought  up  from  an  inferior 
court  to  the  supreme  court  by  writ  of  error.  (Ex 
parte  Thistle  ton,  52  Cal.  220;  Adams  v.  Town,  3  Cal. 
247.) 

The  legislature  may  prescribe  the  procedure  by 
which  the  jurisdiction  conferred  is  to  be  exercised, 
provided  the  regulations  adopted  do  not  substantially 
impair  the  constitutional  power  of  the  court,  or  prac- 
tically defeat  its  exercise.  (Ex  parte  Harker,  49 
Cal.   465.) 

Bules. — The  supreme  court  has  power  to  make 
rules  having  the  force  of  positive  law  so  far  as  the 
rights  of  the  parties  are  concerned,  if  they  do  not 
conflict  with  any  act  of  the  legislature.  (Brooks 
V.  Union  Trust  Co.,  146  Cal.  134,  79  Pac.  843.) 

Rule  XXX  of  the  supreme  court,  requiring  a  peti- 
tion for  rehearing  to  be  served  upon  the  adverse 
party  within  twenty  days  after  judgment  and  allow- 
ing  an   answer   thereto,   is   valid.     (Brooks   v.   Union 

Tnmt    no..    14«    C,u\.    1.<14.    70   Pfto     843.) 
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Salaries. — The  act  fixing  the  salaries  of  Jus- 
tices of  the  supreme  court  at  eight  thousand  dollars 
cannot  affect  the  salaries  of  present  incumbents  of 
that  court,  and  cannot  be  looked  to  as  a  measure 
of  the  salaries  of  justices  of  district  courts  of  ap- 
peal.    (Harrison   v.    Colgan,    148   Cal.    69.) 

Bemoval  before  Judgment. — The  power  to  remove 
causes  from  the  district  court  of  appeal  is  entirely 
discretionary,  and  the  parties  have  no  right  to  in- 
sist upon  the  exercise  of  that  power.  (People  v. 
Davis,    147    Cal.    346.) 

A  cause  will  not  be  transferred  to  the  district  court 
of  appeal  to  accommodate  the  parties  or  to  facilitate 
a  decision.     (Gates  v.  Green,  148  Cal.  728.) 

Where  a  writ  of  prohibition  is  applied  for  from  the 
supreme  court  to  prevent  the  trial  of  a  case  of  which 
the  district  court  of  appeal  has  jurisdiction,  the  pro- 
ceeding will  be  transferred  to  that  court.  (Collins  v. 
Superior  Court,  147  Cal.  264,  81  Pac.  509.) 

Where  the  appeal  is  erroneously  taken  to  the  district 
court  of  appeal,  instead  of  to  the  supreme  court,  the 
proper  practice  is  to  file  tne  record  in  the  court  to 
which  the  appeal  was  taken  and  to  move  in  that  court 
to  transfer  tne  cause  to  the  supreme  court.  (In  re 
Russell,  148  Cal.  768.) 

Bemoval  after  Judgment. — The  supreme  court  will 
not  exercise  its  power  to  remove  a  cause  pending  in  a 
district  court  of  appeal  after  decisijn  for  the  purpose 
of  revising  its  decision  upon  questions  of  fact.  (Peo- 
ple V.  Davis,  147  Cal.  346.) 

The  supreme  court  will  only  remove  a  case  pending 
in  a  district  court  of  appeal  after  decision  when  it  is 
necessary  to  secure  uniformity  of  decision  or  to  set- 
tle important  questio];is  of  law.  (People  v.  Davis, 
147    Cal.    346.) 

Admission  of  attorneys. — The  supreme  court  now 
has  no  authority  to  admit  attorneys  to  practice,  that 
power  having  been  conferred  by  the  legislature  upon 
the  district  courts  of  appeal.  (In  re  Mock,  146  Cal. 
378,  80  Pac.  64.) 

Cases  at  law. — The  meaning  of  this  section  is  that 
the  supreme  court  shall  have  appellate  jurisdiction 
in  all   cases   at  law;   provided,   that    when   the   sub- 
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jeet  of  litigation  is  eapable  of  pecuniary  eompensa- 
tiota,  the  matter  in  dispute  must  exceed  in  value 
or  amount  the  sum  of  three  hundred  dollars,  unless 
a  question  of  the  legality  of  a  tax,  etc.,  is  drawn 
in  question.     (Gonant  y.  Conant,  10  Cal.  249.) 

Therefore,  the  supreme  court  has  jurisdiction  of 
a  case  where  the  matter  in  dispute  is  incapable  of 
pecuniary  estimatioii.  (Gonant  ▼.  Conant,  10  CaL 
849.) 

The  words  "matter  in  dispute"  mean  the  subject 
of  litigation — the  matter  for  which  suit  is  brought — 
and  do  not  include  costs.  (Dumphy  v.  Guindon,  13 
Gal.  28;  Maxfield  y.  Johnson,  30  Gal.  545;  Zabriskie 
V.  Torrey,  20  Gal.  173;  Votan  v;  Reese,  20  Gal.  89; 
Bolton  V.  Landers,  27  Gal.  106;  Henigan  v.  Ervin, 
110  GaL  37,  42  Pac.  457.  .Gontra,  Gordon  y.  Boss, 
2  Gal.  156,  overruled.) 

But  where  the  supreme  court  obtains  jurisdiction 
of  the  appeal,  it  can  correct  the  costs  in  the  judg- 
ment.    (V^oton  V.  Beese,  20  Gal.  89.) 

Neither  is  percentage  allowed  by  statute  any  part 
of  the  matter  in  dispute.  (Zabriskie  v.  Torrey,  20 
Gal.  173.) 

Under  the  former  constitution,  before  the  amend- 
ments of  1862,  it  was  held  that  tne  interest  due  forms 
part  of  the  matter  in  dispute.  (Skillman  v.  Lachman, 
23  GaL  198;  Malson  v.  Vaughan,  23  GaL  61.) 

But  under  the  amendment  of  1862  and  under  the 
present  constitution  the  demand  must  exceed  three 
hundred  dollars  ''exclusive  of  interest."  (Dashiell 
V.  Slingerland,  60  Gal.  653.) 

In  cases  at  law,  when  the  demand  in  controversy, 
exclusive  of  interest,  is  less  than  three  hundred  dol- 
lars, the  supreme  court  has  no  jurisdiction.  (Sweet 
V.  Tice,  45  GaL  71;  Votan  v.  Beese,  20  GaL  89;  Max- 
field  V.  Johnson,  30  Gal.  545;  Hopkins  v.  Gheeseman, 
28  GaL  180.) 

The  words  ''cases  at  law  .  •  •  •  which  involve  •  .  .  . 
the  legality  of  any  tax,"  etc.,  refer  to  civil,  as  dis- 
tinguished from  criminal,  cases.  (People  v.  Johnson, 
30   GaL   98.) 

The  record  must  afELrmatively  show  that  the  case 
involves   the   constitutional   amount,   or   the   supreme 
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eonrt  will  not  entertain  jurisdiction.     (Doyle  y.  Sea- 
wall, 12  Cal.  280.) 

If  the  appeal  is  by-  the  plaintiff  and  the  verdict 
for  the  defendant,  it  is  sufficient  if  the  amount 
claimed  by  the  complaint  exceeds  the  jurisdictional 
amount.  (Votan  v.  Reese,  20  Cal.  89;  Skillman  v. 
Lachman,  23  Cal.  198.) 

The  ad  damnum  clause  of  the  complaint  is  the 
test  of  jurisdiction  of  both  the  superior  and  supremo 
courts,  and  if  the  lower  court  had  jurisdiction,  the 
supreme  court  also  has  jurisdiction,  whatever  the 
amount  recovered,  and  whether  the  appeal  be  taken 
by  the  plaintiff  or  the  defendant.  (Solomon  v.  Beese, 
34  Cal.  28,  overruling  Votan  v.  Reese,  20  Cal.  89; 
Dashiell  y.  Slingerland,  60  Cal.  653;  Lord  v.  Gold- 
berg, 81  Cal.  596,  22  Pac.  1126;  Henigan  v.  Ervin, 
110  Cal.  37,  42  Pac.  457.) 

Where  the  plaintiff,  having  a  judgment  of  more 
than  the  jurisdictional  amount,  sought  to  have  a 
judgment  against  him  for  less  than  two  hundred 
dollars  set  off  against  it,  the  supreme  court  has  no 
jurisdiction  of  an  appeal  from  an  order  denying  the 
motion.     (Orandall  v.  Blen,  15  Cal.  406.) 

The  fact  that  an  offset  is  pleaded  by  the  defend- 
ant which,  together  with  the  demand  of  the  plain- 
tiff, swells  the  amount  to  more  than  the  jurisdic- 
tional amount,  does  not  give  the  court  jurisdiction. 
(Simmons  v.  Brainard,  14  Cal.  278.) 

The  appellate  jurisdiction  of  the  supreme  court  ex- 
tends to  an  appeal  from  a  judgment  of  a  superior 
court  dismissing  a  writ  of  cwtiorari,  and  affirming  a 
judgment  of  a  justice's  court,  which  amounts  to  less 
than  three  hundred  dollars.  (Heinlen  v.  Phillips, 
88  Cal.  557,  26  PaT^.  366.  Bienenfeld  v.  Fresno  etc. 
Co.,  82  Cal.  425,  22  Pac.  1113,  overruled.) 

The  supreme  court  has  no  jurisdiction  of  an  ap- 
peal from  the  superior  court  in  an  action  commenced 
in  the  justice's  court  under  section  1206  of  the  Civil 
Code,  whether  the  action  be  viewed  as  a  suit  in 
^uity  to  enforce  a  lien  upon  personal  property,  or  an 
action  at  law  for  wages  due.  (Edsall  v.  Short,  122 
Cal.  533,  55  Pac.  327.) 

The  fact  that  the  defendant  in  an  action  in  a  jus- 
tice's court  sets  up  a  counterclaim  in  excess  of  three 
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hundred  dollars  does  not  give  the  supreme  court  ju- 
risdiction on  appeal.  (Maxfield  y.  Johnson,  30  Oal. 
545.) 

A  proceeding  in  the  nature  of  a  quo  warranto  to 
try  the  title  to  a  public  office,  where  the  court  can 
impose  a  fine  of  five  thousand  dollars,  is  a  case  at 
law  in  which  the  demand  amounts  to  three  hundred 
dollars.  (People  v.  Perry,  V9  Cal.  105,  21  Pac.  423; 
People  V.  Bingham,  82  Cal.  238,  22  Pac.  1039.) 

Beal  property. — Where  a  case  is  certified  to  the 
superior  court  from  the  justice's  court  on  the  ground 
that  it  involves  the  title  or  possession  of  real  prop- 
erty, the  supreme  court  has  jurisdiction  on  appeal, 
although  no  question  is  raised  on  that  subject  on  the 
appeal.  (Baker  v.  Southern  Cal.  By.  Co.,  110  Cal. 
455,  42  Pac.  975.) 

A  mere  statement  by  counsel  that  a  case  involves 
the  title  or  possession  of  real  property  is  not  sufficient 
to  give  the  supreme  court  jurisdiction.  (Baisch  v. 
Sausalito  Land  etc.  Co.,  131  Cal.  215.) 

The  supreme  court  has  jurisdiction  of  an  action 
for  the  usurpation  of  a  franchise  for  a  toll  road, 
since  the  right  to  the  possession  of  real  property  is 
involved.  (People  v.  Horsley,  65  Cal.  381,  4  Pac. 
384.) 

The  supreme  court  has  jurisdiction  in  actions  for 
damages  to  real  property,  when  the  title  thereto  is 
involved,  although  the  damages  claimed  are  less  than 
three  hundred  dollars.  (Doherty  v.  Thayer,  31  Cal. 
140.) 

Fines. — ^A  fine  imposed  by  a  county  court  for  wrong- 
fully demanding  and  collecting  toll,  is  not  a  munici- 
pal fine.     (People  v.  Johnson,  30  Cal.  98.) 

On  the  trial  of  a  criminal  action  for  wrongfully 
collecting  toll,  the  legality  of  the  fine  to  be  imposed 
in  case  of  a  conviction  is  not  involved.  (People  v. 
Johnson,  30  Cal.  98.) 

Special  cases. — The  supreme  court  has  jurisdiction 
of  an  appeal  from  an  order  discharging  an  insolvent: 
(Pisk  V.  His  Creditors,  12  Cal.  281.) 

An  arbitration  is  a  special  proceeding.  (Pairchild 
V.  Doten,  42  Cal.  125.) 
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A  proceeding  to  condemn  land  for  the  use  of  a  rail- 
road company  is  a  "special  case."  (Stockton  etc.  Co. 
V.  Qalgiani,  49  Cal.  139.) 

Special  orders. — The  supreme  court  has  appellate 
jurisdiction  of  all  special  orders  made  after  final 
judgment  in  the  superior  court,  without  reference  to 
the  amount  involved.  (Southern  Cal.  Ry.  Co.  v.  Su- 
perior Court,  127  Cal.  417,  59  Pac.  789;  Harron  v. 
Harron,  123  Cal.  508,  56  Pac.  334.  Langan  v.  Lan- 
gan,  83  Cal.  618,  23  Pac.  290,  and  Fairbanks  v.  Lamp- 
kin,  99  CaL  429,  34  Pac.  101,  overruled.) 

In  all  cases,  legal  or  equitable,  when  the  supreme 
court  has  appellate  jurisdiction  of  the  matter  brought 
in  controversy  in  the  lower  court,  the  appealability  of 
an  order  made  before  or  after  final  Judgment  is  not 
controlled  by  the  amount  involved  in  such  order. 
(Sierra  Union  etc.  Co.  v.  Wolff,  144  Cal.  430,  77  Pac. 
1038.) 

A  special  order  after  judgment,  refusing  to  strike 
oat  a  cost-blU  in  the  superior  court  in  a  case  ap- 
pealed from  the  justice's  court,  is  not  appealable  to 
the  supreme  court,  although  the  cost-bill  amounts  to 
over  three  hundred  dollars.  (Henigan  v.  Ervin,  110 
Cal.  37,  42.  Pac.  457.) 

An  order  for  twenty-five  dollars  each  month  ali- 
mony, being  a  continuing  order,  may  be  reviewed 
upon  appeal.  (Langan  v.  Langan,  86  Cal.  132,  24  Pac. 
852.     See  Harron  v.  Harron,  123  Cal.  508,  56  Pac.  334.) 

Criminal  cases. — The  supreme  court  has  jurisdic- 
tion in  criminal  cases  upon  questions  of  law  alone. 
(People  V.  Logan,  123  Cal.  414,  56  Pac.  56;  People  v. 
Kuches,  120  Cal.  566,  52  Pac.  1002;  People  v.  Small- 
man,  55  Cal.  185;  People  v.  Williams,  133  Cal.  165.) 

The  propriety  of  a  conviction  on  the  evidence  be- 
comes a  question  of  law  only  when  there  is  a  clear 
failure  of  proof.  (People  v.  Kuches,  120  Cal.  566, 
52  Pac.  1002;  People  v.  Smallman,  55  Cal.  185.) 

The  supreme  court  has  appellate  jurisdiction  of  all 
misdemeanors  prosecuted  by  indictment  or  informa- 
tion. (People  V.  Jordan,  65  Cal.  644,  4  Pac.  683,  pre- 
scribing a  method  for  taking  such  appeals.) 

Under  the  former  constitution,  the  supreme  court 
bad  no  jnriadifitiAB  in  erimintf  eaaaa,  axaept  tueb  mm 
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amount  to  felony.  (People  v.  Apgar,  35  Cal.  38d; 
People  V.  Johnson,  30  Cal.  98;  People  v.  Shear,  7  Cal. 
139;  People  v.  Vick,  7  Cal.  165:  People  v.  Applegate, 
5  Cal.  295.) 

The  supreme  court  has  jurisdiction  of  an  appeal 
from  a  judgment  sustaining  a  demurrer  to  an  indict- 
ment for  misconduct  in  office.  (People  y.  Kalloch,  60 
Cal.  113.) 

The  supreme  court  has  jurisdiction  of  an  appeal  in 
a  criminal  case,  although  the  lower  court  had  no 
jurisdiction.     (People  v.  Pingree,  61  Cal.  141.) 

The  supreme  court  has  no  jurisdiction  of  an  ap- 
peal from  a  judgment  of  a  superior  court,  affirming 
a  judgment  of  the  police  court,  adjudging  a  defend- 
ant guilty  of  a  misdemeanor,  and  imposing  a  fine 
of  fifty  dollars,  it  not  being  ''a  criminal  case  prose- 
cuted by  indictment  or  information  in  a  court  of  rec- 
ord." (People  V.  Meiggs'  Wharf  Co.,  65  Cal.  99,  3 
Pac.  491.) 

Under  the  former  constitution  the  jurisdiction  of 
the  supreme  court  in  criminal  cases  on  defendant's 
appeal  was  not  to  be  determined  by  the  offense 
charged,  but  by  the  offense  of  which  the  defendant 
was  convicted.     (People  v.  Apgar,  35  Cal.  389.) 

Probate. — The  supreme  court  has  jurisdiction  of 
only  such  appeals  in  probate  matters  as  are  provided 
by  law.  (Estate  of  Walkerly,  94  Cal.  352,  29  Pac. 
719;  Estate  of  Ohm,  82  Cal.  160,  22  Pac.  927;  Estate 
of  Moore,  86  Cal.  58,  24  Pac.  816;  Estate  of  Winslow, 
128  Cal.  311,  60  Pac.  931;  Estate  of  Wittmeier,  118 
Cal.  255,  50  Pac.  393;  Estate  of  Cahill,  142  Cal.  628.) 

An  order  compelling  an  administratriz  to  allow  her 
name  to  be  used  by  a  creditor  of  the  estate  is 'a  pro- 
bate matter  within  the  meaning  of  this  section,  and, 
not  being  one  in  which  an  appeal  is  provided  by  law, 
no  appeal  lies.  (Estate  of  Ohm,  82  Cal.  160,  22  Pac. 
927.) 

Divorce. — An  action  for  divorce  is  a  case  in  equity 
within  the  meaning  of  this  section.  (Sharon  v. 
Sharon,  67  Cal.  185,  7  Pac.  456,  8  Pac.  709;  Cassidy 
V.  Sullivan,  64  Cal.  266,  28  Pac.  234.) 

The  supreme  court  has  jurisdiction  of  an  appeal  in 
an  action  for  divorce.  ^  (Conant  v.  Conant,  10  C*l. 
249.) 
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Liens. — ^Under  the  former  constitution,  prior  to  the 
amendments  of  1862,  the  supreme  court  had  no  juris- 
diction of  an  action  to  foreclose  a  mortgage  or  me- 
chanic's  lien  -nrhen  the  amount  involved  did  not  ex- 
ceed two  hundred  dollars.  (Poland  v.  Carrigan,  20 
Oal.  174.)  Otherwise,  since  those  amendments.  (Wil- 
lis V.  Farley,  24  Cal.  490,  499.) 

An  action  to  foreclose  a  mecbanic's  lien  or  to 
reach  the  fund  in  the  hands  of  the  owner,  being  an 
equitable  action,  is  within  the  appellate  jurisdiction 
of  the  supreme  court.  (Weldon  v.  Superior  Court,  138 
Cal.  427.) 

Writs. — ^The  language  of  the  present  constitution 
giving  the  supreme  court  power  to  ''issue  writs  of 
mandamus,  certiorari,  prohibition,  and  habeas  corpus, 
and  all  other  writs  necessary  or  proper  to  the  com- 
plete exercise  of  the  appellate  jurisdiction,"  has  the 
same  meaning  as  the  language  in  the  former  consti- 
tution giving  it  power  to  ''ssue  writs  of  mandamus, 
certiorari,  prohibition,  habeas  corpus,  and  also  all 
writs  necessary  or  proper  to  the  complete  exercise 
of  its  appellate  jurisdiction."  Thus  construed,  the 
section  gives  the  court  original  jurisdiction  to  issue 
the  writs  specially  named.  (Hyatt  v.  Allen,  54  Cal. 
353.) 

The  writ  of  prohibition  mentioned  in  this  section  is 
the  writ  of  prohibition  as  known  to  the  common  law, 
and  its  office  is  to  restrain  subordinate  courts  and  in- 
ferior judicial  tribunals  from  exceeding  their  juris- 
diction.    (Maurer  v.  Mitchell,  53  Cal.  289.) 

The  legislature  cannot  enlarge  or  extend  the  office 
of  the  writs  mentioned  in  this  section.  (Camron  v. 
Kenfield,  57  Cal.  550;  Farmers'  Union  v.  Thresher, 
62  Cal.  407;  Hobart  v.  Tillson,  66  Cal.  210,  5  Pac.  83.) 

In  issuing  writs  of  mandamus  or  other  prerogative 
writs,  the  supreme  court  and  the  several  superior 
courts  are  peers — each  having  original  jurisdiction; 
and  a  determination  thereon  by  a  superior  court  is 
conclusive  upon  the  supreme  court,  except  on  ap- 
peal. (Santa  Cruz  etc.  Co.  v.  Santa  Clara,  62  Cal. 
40.) 

The  supreme  court  will  not  entertain  an  applica- 
tion for  a  writ   of   mandamus,  or  other   prerogative 

Constitution — 1 2 


Art.  VI,  §  4  CONSTITUTION  OF  1879.  178 

writ,  where  the  petition  shows  no  sufficient  reason 
why  the  application  was  not  made  to  the  superior 
court..  (Menzies  y.  Board  of  Equalization,  62  GaL 
179.) 

The  supreme  court  has  appellate  jurisdiction  in 
cases  of  mandamtts.  (Palache  y.  Hunt,  64  Cal.  473, 
2  Pac.  245.) 

The  supreme  court  has  appellate  jurisdiction  in  a 
proceeding  in  the  nature  of  a  quo  warranto.  (Peo- 
ple V.  Perry,  79  Cal.  105,  21  Pac.  423.) 

The  supreme  court  may  exercise  its  appellate  Jnris- 
diction  by  means  of  the  writs  mentioned  in  this  sec- 
tion.    (People  V.  Turner,  1  Cal.  143.) 

Mandamus  is  the  proper  remedy  to  compel  the  dis- 
trict court  to  restore  an  attorney  whose  name  has 
been  stricken  from  the  rolls  by  the  order  of  such 
court.     (People  y.  Turner,  1  Cal.  143.) 

Prior  to  the  amendment  of  1862,  the  supreme  court 
could  issue  writs  of  certiorari,  etc.,  only  in  aid  of  its 
appellate  jurisdiction.  (Miliken  y.  Huber,  21  Cal. 
166;  Ex  parte  Attorney  General,  1  Cal.  85.) 

Under  the  amendment  of  1862,  the  supreme  court 
had  jurisdiction  to  issue  writs  of  mandamus,  etc., 
without  reference  to  its  appellate  jurisdiction.  (Ty- 
ler y.  Houghton,  25  Cal.  26;  Miller  y.  Superyisors,  25 
Cal.  93.) 

The  district  courts  had  jurisdiction  to  issue  writs 
of  mandate  regardless  of  the  amount  inyolyed.  (Car- 
iaga  y.  Dryden,  30  Cal.  244.) 

The  jurisdiction  of  the  supreme  court  in  cases  of 
certiorari  does  not  depend  upon  the  amount  in  contro- 
versy.    (Winter  y.  Pitzpatrick,  35  Cal.  269.) 

The  writ  of  certiorari  can  be  rightfully  issued  only 
upon  an  order  of  the  court,  made  upon  application 
for  that  purpose,  and  not  upon  an  order  of  the  jus- 
tices of  the  court  as  such,  or  any  of  them.  (Smith 
y.  Oakland,  49  Cal.  491.) 

Miscellaneous. — The  supreme  court  has  no  jurisdic- 
tion of  an  appeal  from  a  judgment  in  a  proceeding 
under  section  772  of  the  Penal  Code,  for  the  removal 
of  public  officers.  (In  re  Curtis,  108  Cal.  661,  41  Pa^'. 
703;  WhaalAr  v.  T)nnTialt  110  Gal.  655.  42  Pauo.  1.) 
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The  supreme  court  has  appellate  jurisdiction  of  an 
appeal  in  a  civil  proceeding  to  remove  an  ofllcer. 
(Morton  v.  Broderick,  118  Cal.  474,  50  Pac.  644.) 

The  supreme  court  has  no  original  jurisdiction  to 
try  the  title  to  an  ofllce.  (People  v.  Harvev,  62  Cal. 
508.) 

The  supreme  court  has  appellate  jurisdiction  of  an 
election  contest.  (Lord  v.  Dunster,  79  Cal.  477,  21 
Pac.  865.) 

The  supreme  court  has  no  jurisdiction  to  naturalize 
aliens.     (Ex  parte  Knowles,  5  Cal.  300.) 

The  supreme  court  has  no  jurisdiction  of  an  appeal 
from  a  judgment  of  the  district  court  upon  appeal 
from  the  court  of  sessions.  (Webb  v.  Hanson,  3  Cal. 
65.) 

Sec.  5.  The  superior  court  shall  have  original 
jurisdiction  in  all  cases  in  equity,  and  in  all  cases 
at  law  which  involve  the  title  or  possession  of 
real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  and  in  all 
other  cases  in  which  the  demand,  exclusive  of 
interest  or  the  value  of  the  property  in  contro- 
versy, amounts  to  three  hundred  dollars,  and  in 
all  criminal  cases  amounting  to  felony,  and  cases 
of  misdemeanor  not  otherwise  provided  for;  of 
actions  of  forcible  entry  and  detainer;  of  pro- 
ceedings in  insolvency;  of  actions  to  prevent  or 
abate  a  nuisance;  of  all  matters  of  probate;  of 
divorce  and  for  annulment  of  marriage,  and  of 
all  such  special  cases  and  proceedings  as  are  not 
otherwise  provided  for.  And  said  court  shall 
have  the  power  of  naturalization,  and  to  issue 
papers    therefor.     They   shall   have    appellate 
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jurisdiction  in  such  cases  arising  in  justices'  and 
other  inferior  courts  in  their  respective  counties 
as  may  be  prescribed  by  law.  They  shall  be  al- 
ways open  (legal  holidays  and  nonjudicial  days 
excepted),  and  their  process  shall  extend  to  all 
parts  of  the  state ;  provided,  that  all  actions  for 
the  recovery  of  the  possession  of,  quieting  the 
title  to,  or  for  the  enforcement  of  liens  upon  real 
estate,  shall  be  commenced  in  the  county  in  which 
the  real  estate,  or  any  part  thereof  affected  by 
such  action  or  actions,  is  situated.  Said  courts, 
and  their  judges,  shall  have  power  to  issue  writs 
of  mandamus,  certiorari,  prohibition,  quo  war- 
ranto, and  habeas  corpus,  on  petition  by  or  on 
behalf  of  any  person  in  actual  custody  in  their 
respective  counties.  Injunctions  and  writs  of 
prohibition  may  be  issued  and  served  on  legal 
holidays  and  nonjudicial  days. 

JXJBiaDICTION  OF  STJPESIOB  COUBT--In  gm- 
eraL — The  superior  court  is  a  court  of  general  juris- 
diction. (Bishop  V.  Superior  Court,  87  Cal.  226,  25 
Pac.  435;  Campe  v.  Lassen,  67  Gal.  139,  7  Pac.  430.) 

Its  jurisdiction  is  conferred  "by  the  constitutioiii 
and  cannot  be  taken  away  by  the  legislature. 
(Tulare  v.  Hevren,  126  Cal.  226,  58  Pac.  530.) 

The  superior  courts  are  state  courts.  (Pratt  v. 
Browne,  135  Cal.  649,  67  Pac.  1082.) 

There  is  only  one  superior  court  in  each  county. 
(Carter  v.  Lothian,  133  Cal.  451,  65  Pac.  962.) 

This  section  was  intended  .to  be  prospective  only 
in  its  operation,  and  does  not  apply  to  actions  pend- 
ing when  the  constitution  went  into  effect.  (Gurnee 
V.  Superior  Court,  58  Cal.  88;  Watt  v.  Wright,  66  Cal. 
202,  5  Pac.  91.) 
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This  section  does  not  prohibit  the  legislature  from 
allowing  judicial  business  to  be  transacted  on  a  legal 
holiday  or  nonjudicial  da^.  (People  v.  Soto,  65  Oal. 
621,  4  Pac.  664.) 

The  fact  that  the  constitution  gives  the  superior 
court  jurisdiction  in  cases  of  equity  does  not  prevent 
the  legislature  from  regulating  the  practice  of  pro- 
ceedings  in  such  cases.  (Wright  v.  Superior  Court, 
139  Cal.  469.) 

A  superior  court  is  always  in  session.  (County  of 
San  Luis  Obispo  y.  Limas,  1  Cal.  App.  175,  81  Pac. 
972.) 

As  to  jurisdiction  in  general,  see  note  to  last  sec- 
tion. 

Cases  at  law. — The  ad  damnum  clause  of  the  com- 
plaint determines  the  jurisdiction  of  the  superior 
court.  (Dashiell  v.  Slingerland,  60  Cal.  653;  Jackson 
V.  Whartenby,  5  Cal.  94;  Maxfield  v.  Johnson,  30  Cal. 
545;  Greenbaum  v.  Martinez,  86  Cal.  459,  25  Pac.  12; 
Bailey  v.  Sloan,  65  Cal.  387,  4  Pac.  349;  Derby  v. 
Stevens,  64  Cal.  287,  30  Pac.  820;  Eodley  v.  Curry, 
120  Cal.  541,  52  Pac.  999;  Tulare  v.  Hevren,  126  Cal. 
226,  58  Pac.  530.) 

The  "demand"  spoken  of  in  this  section  is  a  de- 
mand for  judgment  evidenced  by  the  prayer  of  the 
complaint,  and  a  statement  of  facts  which,  can  uphold 
the  judgment  prayed  for.  (Derby  v.  Stevens,  64  Cal. 
287,  30  Pac.  820,  arguendo.) 

The  jurisdiction  depends  upon  the  amount  de- 
manded in  good  faith  in  the  complaint.  (Jackson  v. 
Whartenby,  5  Cal.  94,  arguendo.) 

In  an  action  for  conversion,  where  the  value  of  the 
property  sued  for  and  the  money  expended  in  pur- 
suit of  it  exceed  three  hundred  dollars,  the  superior 
court  has  jurisdiction,  although,  separately  consid- 
ered, neither  of  them  is  equal  to  that  sum.  (Green- 
baum y.  Martinez,  86  Cal.  459,  25  Pac.  412.) 

The  superior  court  has  no  jurisdiction  of  a  counter^ 
claim,  under  subdivision  2  of  section  438  of  the  Code 
of  Civil  Procedure,  for  less  than  three  hundred  dol- 
lars, where  it  is  not  pleaded  as  a  defense,  but  merely 
as  a  ground  for  affirmative  relief.  (Griswold  v. 
Pieratt,  110  Cal.  259,  42  Pac  820.) 
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A  counterclaim  for  less  than  three  hundred  dollars 
may  be  pleaded  in  an  action  in  the  superior  court  by 
way  of  defense,  but  no  affirmative  judgment  can  be 
rendered  thereon.  (Freeman  v.  Seitz,  126  Cal.  291, 
58   Pac.   690.) 

An  action  for  less  than  the  constitutional  amount 
does  not  confer  jurisdiction.  (Page  v.  Ellis,  9  Cal. 
248.) 

But  where  the  amount  sued  for  exceeds  the  juris- 
dictional amount,  the  court  has  jurisdiction,  although 
the  amount  recovered  is  less  than  that  sum.  (Solo- 
mon V.  Eeese,  34  Cal.  28;  Pennybecker  v.  McDougal, 
48  Cal.  160.) 

Where  several  plaintiffs  sue  together  on  several  dis- 
tinct claims  each  for  less  than  three  hundred  dollars, 
and  the  court  enters  a  joint  judgment  for  the  entire 
amount  of  the  claims,  the  judgment  is  void.  (Winrod 
V.    Wolters,    141    Cal.    399.) 

Costs  are  to  be  excluded  in  determining  the  juris- 
dictional amount.     (Bradley  v.  Kent,  22  Cal.  169.) 

The  interest  due  is  also  to  be  excluded.  (Arnold  v. 
Van  Brunt,  4  Cal.  89.) 

This  rule  applies  to  compound  as  well  as  to  simple 
interest.  (Christian  v.  Superior  Court,  122  Cal.  117, 
54   Pac.    518.) 

But  a  penalty  of  fifty  per  cent  on  the  amount  of 
principal  and  interest  due  on  a  promissory  note,  pro- 
vided for  in  the  note  in  case  of  a  suit  thereon,  is 
to  be  included  in  determining  the  jurisdictional 
amount.     (Keed  v.  Bernal,  40  Cal.  628.) 

Also  an  attorney's  fee  provided  for  in  a  note.  (De- 
Jarnatt  v.  Marquez,  132  Cal.  700.)         ^      ,       . 

An  action  to  recover  funds  in  the  hands  of  a  re- 
ceiver is  an  action  at  law.  (Garniss  v.  Superior 
Court,  88  Cal.  413,  26  Pac.  351.) 

The  superior  court  has  jurisdiction  of  an  action  to 
recover  money,  although  the  amount  claimed  in  each 
count  is  less  than  three  hundred  dollars,  when  the 
aggregate  amount  sued  for  exceeds  that  sum.  (Bailey 
V.  Sloan,  65  Cal.  387,  4  Pac.  349;  Ventura  County  v. 
Clay,  114  Cal.  242,  46  Pac.  9.) 

The  superior  court  has  jurisdiction  to  enjoin  an  ac- 
tion in  the  justice's  court  for  the  price  of  goods  sold, 
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when  the  defendant  has  a  counterclaim  for  breach  of 
warranty  of  the  goods  in  excess  of  the  jurisdiction  of 
the  justice's  court,  and  has  brought  an  action  for 
damages  in  the  superior  court.  (Gregory  v.  Diggs, 
113  Cal.  196,  45  Pac.  261.) 

The  superior  court  has  no  jurisdiction  of  an  action 
to  recover  from  one  or  more  stockholders  their  sev- 
eral shares  of  a  debt  of  a  corporation,  where  the 
amount  demanded  from  each  is  less  than  three  hun- 
dred dollars,  although  the  entire  amount  exceeds  that 
sum.  (Derby  v.  Stevens,  64  Cal.  287,  30  Pac.  820; 
Hyman  v.  Coleman,  82  Cal.  650,  23  Pac.  62.) 

The  superior  court  has  no  jurisdiction  of  an  action 
upon  separate  and  distinct  promises  of  several  de- 
fendants, contained  in  one  instrument,  to  pay  respec- 
tively sums  less  than  three  hundred  dollars.  (Thomas 
V.  Anderson,  58  Cal.  99.) 

An  action  to  recover  unpaid  taxes  is  not  a  case  in 
equity,  but  an  action  at  law;  and  where  the  amount 
is  less  than  three  hundred  dollars,  the  court  has  no 
jurisdiction;  but  an  action  to  foreclose  a  lien  for  taxes 
is  a  case  in  equity,  of  which  the  superior  court  has 
jurisdiction  regardless  of  the  amount.  (People  v. 
Mier,  24  Cal.  61;  Bell  v.  Crippen,  28  Cal.  327;  People 
V.  Olivera,  43  CaK  492.) 

Oases  in  equity. — ^The  legislature  cannot  take  away 
the  equity  jurHidiction  conferred  by  the  constitution. 
(Rosenberg  v.  Frank,  58  Cal.  387.) 

But  the  constitutional  grant  of  jurisdiction  in  all 
cases  in  equity  was  not  intended  as  a  limitation  upon 
the  power  of  the  legislature  to  regulate  the  rights 
of  persons;  and  the  legislature  may  create  new  rights 
under  which  new  cases  in  equity  may  arise,  or  cause 
some  rights  to  cease  to  exist,  so  that  certain  cases 
which  courts  of  equity  once  entertained  can  no  longer 
arise.  (Spreckels  v.  Hawaiian  Com.  etc.  Co.,  117  Cal. 
377,    49    Pac.    353.) 

The  grant  of  jurisdiction  in  all  cases  in  equity  con- 
fers the  same  jurisdiction  as  that  formerly  exercised 
by  a  court  of  chancery.  (Sanford  v.  Head,  5  Cal. 
297.) 

The  superior  court  has  jurisdiction  of  an  action  for 
an  accounting  between  mortgagor  and  mortgagee,  al- 
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though  the  property  is  out  of  the  state.  (Peninsular 
etc.  Co.  V.  Pacific  etc.  Co.,  123  Cal.  689,  56  Pac.  604.) 
Where  an  action  in  equity  involves  matters  of  pro- 
bate jurisdiction,  but  no  objection  to  the  mode  of 
exercising  the  jurisdiction  is  made  in  the  trial  court, 
it  will  be  treated  upon  appeal  as  within  the  equity 
jurisdiction.  (Simons  v.  Bedell,  122  Cal.  341,  55  Pac. 
3.) 

An  action  against  a  county  for  less  than  three 
hundred  dollars,  claimed  as  compensation  for  services 
rendered  by  the  plaintiff  as  a  member  of  the  county 
board  of  education,  is  not  a  suit  in  equity,  and  the 
superior  court  has  no  jurisdiction  of  it.  (Wright  v. 
Del  Norte  County,  115  Cal.  464,  47  Pac.  258.) 

The  same  superior  court  has  jurisdiction  both  in 
equity  and  in  matters  of  probate;  and  in  an  action  in 
equity  for  an  accounting  agajnst  the  executor  of  a 
deceased  administrator,  it  may  administer  full  and 
entire  relief  according  to  the  principles  of  equity,  and 
also  in  accordance  with  the  statutes  with  reference  to 
matters  of  probate.  (Pennie  v.  Boach,  94  Cal.  515,  29 
Pac.  956.) 

A  court  of  equity  has  jurisdiction  of  an  action  to 
recover  property  intentionally  and  fraududently  con- 
cealed by  a  guardian  from  the  court  and  the  ward, 
(t/ataillade  v.  Orena,  91  Cal.  565,  27  Pac.  924.) 

The  superior  court  cannot  enjoin  tlft  execution  of 
a  mandate  of  the  supreme  court.  (Quan  Wo  Chung 
V.  Laumeister,  83  Cal.  384,  23  Pac.  320.) 

An  action  to  annul  an  ordinance  of  the  board  of 
supervisors  fixing  water  rates  is  within  the  equita- 
ble jurisdiction  of  the  superior  court.  (Spring  Val- 
ley W.  W.  V.  San  Francisco,  82  Cal.  286,  22  Pac.  910.) 

The  superior  court,  as  a  court  of  equity,  has  power 
in  proper  cases  to  hear  and  determine  questions  relat- 
ing to  the  rights  and  duties- of  executors  and  benefici- 
aries under  wills  which  have  been  admitted  to  pro- 
bate.    (Williams  v.  Williams,  73  Cal.  99,  14  Pac.  394.) 

The  superior  court  has  jurisdiction  of  a  suit  in 
equity  against  the  administrator  of  a  deceased  per- 
son for  the  specific  performance  of  a  contract  for 
the  sale  and  purchase  of  lands.  (Hall  y.  Bice,  64 
CaL  443,  1  Pac  891.) 


185  CONSTITUTION  OF  1879.  Art.  VI,  §5 

The  district  courts  had  power  to  appoint  receivers 
in  ''cases  where  receivers  had  theretofore  been  ap- 
pointed by  the  usages  of  the  courts  of  equity." 
(Bateman  v.  Superior  Court,  54  Cal.  285;  La  Societe 
Praneaise  v.  District  Court,  63  Cal.  495.) 

In  this  state,  the  jurisdiction  of  courts  of  equity 
over  questions  of  title  to  real  estate  has  no  existence. 
(Bitchie  v.  Dorland,  6  Cal.  33.) 

Under  the  general  grant  of  jurisdiction  in  all  cases 
\jL  equity,  the  court  may  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus.  (Perry  v. 
Ames,   26   Cal.   372.) 

An  action  to  abate  a  nuisance  is  a  case  in  equity. 
(People  V.  Moore,  29  Cal.  427;  Courtwright  v.  Bear 
Biver  etc.  Co.,  30  Cal.  573;  Yolo  County  v.  Sacra- 
mento,  36   Cal.    193.) 

In  Bosenberg  v.  Frank,  58  Cal.  387,  it  was  held 
that  the  corresponding  section  of  the  constitution  of 
1849  conferred  upon  the  district  courts  the  same  ju- 
risdiction in  equity  as  that  administered  by  the  high 
court  of  chancery  in  England,  including  the  power  to 
construe  a  will  after  it  has  been  admitted  to  probate. 
But,  under  the  present  constitution,  it  is  held  that 
the  power  to  construe  a  will  is  vested  exclusively 
in  the  superior  court  sitting  as  a  court  of  probate. 
(Toland  v.  Earl,  129  Cal.  148,  61  Pac.  914.) 

Conceding  that  the  superior  court  has  jurisdiction 
of  an  action  to  construe  a  will,  it  is  not  bound  to 
entertain  such  an  action,  and  stiould  not  do  so,  ex- 
cept in  case  where  there  is  some  special  reason  for 
seeking  its  interpretation.  (Siddall  v.  Harrison,  73 
Cal.  560,  15  Pac.  130.) 

Under  the  former  constitution  it  was  held  that 
an  action  in  equity  to  compel  an  administrator  to 
account  would  lie,  although  his  account  had  been  set- 
tled by  the  probate  court.  (Clarke  v.  Perry,  5  Cal. 
58.) 

Probate. — Prior  to  the  organization  of  the  state, 
there  was  no  such  a  thing  as  the  probate  of  a  will; 
and  the  probate  court  has  no  jurisdiction  to  prob9.te 
a  will  executed  prior  to  that  time  by  tiie  death  of  the 
testator.  (Grimes  v.  Norris,  6  Cal.  621;  Coppinger  v. 
Bice,  33  Cal.  408;  Castro  v.  Castro,  6  Cal.  158.) 
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The  courts  of  first  instance,  between  the  acquisi- 
tion of  California  by  the  United  States  and  the  pas- 
sage of  the  probate  act,  had  jurisdiction  in  matters 
of  probate.     (Ryder  v.  Cohn,  37  Cal.  69.) 

The  estates  of  deceased  persons  in  this  state,  who 
died  prior  to  the  passage  of  the  Probate  Act  of  1850, 
and  subsequent  to  the  organization  of  the  state,  can 
be  administered  on  in  accordance  with  the  probate 
act.     (People  v.  Senter,  28  Cal.  502.) 

The  probate  court  is  a  court  of  limited  and  id- 
ferior  jurisdiction.  (Grimes  v.  Norris,  6  Cal.  621; 
Clarke  v.  Perry,  5  Cal.  58;  Smith  v.  Andrews,  6  Cal. 
652;  Smith  v.  Westerfield,  88  Cal.  374,  26  Pac.  206.) 

No  distinct  ''court  of  probate"  has  been  created 
or  recognized  by  the  constitution.  (In  re  Burton,  93 
Cal.  459,   29  Pac.   36.) 

The  superior  court,  when  sitting  as  a  court  of 
probate,  has  power  to  hear  and  determine  all  ques- 
tions of  law  and  fact,  the  determination  of  which 
is  ancillary  to  a  proper  judgment  in  such  case.  (In 
re  Burton,  93  Cal.  459,  29  Pac.  36.) 

The  jurisdiction  of  the  superior  court  over  probate 
matters  is  conferred  by  the  constitution,  and  it  is 
not  a  statutory  tribunal  when  sitting  in  probate. 
(Heydenfeldt  v.  Superior  Court,  117  Cal.  348,  49  Pac. 

210.) 

The  probate  court  has  exclusive  jurisdiction  of  lega- 
cies. (Drinkhouse  v.  Merritt,  134  Cal.  580,  66  Pac. 
785.) 

The  probate  court  has  no  jurisdiction  to  settle  a 
disputed  claim  by  a  third  person  against  the  guardian 
or  the  estate  of  a  ward.  (Guardianship  of  Breslin, 
135   Cal.  21,  66  Pac.  962.) 

A  court  of  equity  cannot  set  aside  a  decree  of  dis- 
tribution made  by  the  probate  court  on  the  ground  of 
fraud  of  the  person  securing  it;  but  in  case  of  ex- 
trinsic fraud  it  may  declare  such  person  a  trustee  of 
the  defrauded  parties.  (Sohler  v.  Sohler,  135  Cal. 
323,    67    Pac.    282.) 

Questions  in  regard  to  assignments  made  by  an 
heir  apparent  are  not  within  the  scope  of  probate 
proceedings.     (Estate   of   Byder,   141    Cal.   366.) 

The  superior  cotirt  sitting  as  a  court  of  probate  has 
no  jurisdiction  to  annul  an  administration  and  com- 
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pel  the  administrator  to  return  all  the  property  which 
has  come  into  his  hands,  on  the  ground  that  the  ad- 
ministration was  granted  on  the  estate  of  a  living 
person.     (Costa  v.  Superior  Court,  137  Cal.  79.) 

The  determination  of  a  Judgment  lien  against  a  dev- 
isee is  not  a  matter  of  probate.  (Martinovieh  v. 
Marsicano,  137  Cal.  354.) 

When  a  title  by  patent  from  the  United  States 
vested  absolutely  in  the  widow  and  two  children  of 
the  deceased  husband  and  father,  free  of  any  trust 
attaching  to  his  estate,  the  superior  court  sitting  in 
probate  has  no  jurisdiction  over  it.  (Southern  Cal. 
M.  T.  Co.  v.  Lincoln  University,  137  Cal.  508.) 

The  former  constitation  did  not  confer  on  the  pro- 
bate court  jurisdiction  of  all  matters  relating  to  the 
estates  of  deceased  persons,  but  of  such  matters 
only  as  the  statutes  direct  it  to  exercise  jurisdiction 
over.     (Bush  v.  Lindsey,  44  Cal.  121.) 

Probate  courts  have  no  jurisdiction  to  enforce  a 
trust  by  compelling  an  administrator  to  convey  prop- 
erty by  him  held  in  trust.  (Haverstick  y.  Trudel,  51 
Cal.  431.) 

The  probate  court  has  no  jurisdiction  to  compel  an 
attorney  of  an  executrix  to  return  a  fee  paid  him  by 
her.     (Tomsky  v.  Superior  Court,  131  Cal.  620.) 

The  probate  courts  have  not  exclusive  jurisdiction 
in  cases  of  guardianship  of  minors.  .  (Wilson  v. 
Boach,   4   Cal.   362.) 

The  district  courts  had  the  same  control  over  the 
persons  of  minors,  as  well  as  their  estates,  that  the 
court  of  chancery  in  England  possesses.  (Wilson  v. 
Boach,  4  Cal.   362.) 

Neither  the  probate  court,  nor  the  superior  court 
when  exercising  probate  jurisdiction,  has  power  to 
set  aside  a  decree  of  distribution  on  the  ground  of 
fraud,  after  the  time  mentioned  in  section  473  of  the 
Code  of  Civil  Procedure.  (Estate  of  Hudson,  63  Cal. 
454.) 

The  jurisdiction  of  the  probate  courts  over  the 
estates  of  deceased  persons  did  not  devest  the  district 
courts  of  their  general  jurisdiction  as  courts  of  chan- 
cery over  actions  for  a  settlement  of  the  aiTairs  of 
a  partnership.     (Griggs  v.   Clark,  23   Cal.  427.) 
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Where  the  exeeutors  named  in  the  will  are  also 
appointed  trustees  to  control  and  manage  the  residue 
of  the  estate  and  to  distribute  it  among  certain  bene- 
ficiaries, a  court  of  equity  has  no  jurisdiction  of  a 
bill  to  enforce  an  accounting  of  the  trust  estate, 
pending  administration  of  the  estate  in  the  probate 
court.  (Dougherty  v.  Bartlett,  100  Cal.  496,  35  Pac. 
431.) 

The  probate  court  cannot  decide  an  adverse  claim 
to  property  asked  to  be  set  aside  as  a  homestead. 
(Estate  of  Kimberly,  97  Cal.  281,  32  Pac.  234.) 

The  superior  court  sitting  as  a  court  of  probate 
may  examine  into  the  title  to  parcels  of  real  estate, 
for  the  purpose  of  selecting  a  homestead,  but  has 
no  jurisdiction  to  determine  the  title  as  between  ad- 
verse claimants.  (Estate  of  Burton,  64  Gal.  428,  1 
Pac.  702.)  .     .     .    .  ' 

In  probate  proceedings  the  court  has  jurisdiction 
of  the  claims  of  assignees  of  the  heir,  but  its  ju- 
risdiction does  not  extend  to  claims  of  an  equitable 
nature  against  the  legal  owner,  or,  in  other  words,  to 
trusts.     (More  v.  More,  133  Cal.  489.) 

The  probate  court  has  no  jurisdiction  to  settle  the 
accounts  of  a  deceased  guardian.  (In  re  Allgier,  65 
Cal.  228,  3  Pac.  849.) 

The  probate  court  has  no  jurisdiction  to  determine 
whether  or  not  certain  property  in  the  possession  of 
the  executor  belongs  to  the  estate  or  is  held  by  him 
in  some  other  capacity.  (In  re  Haas,  97  (Jal.  252,  5l 
Pac.    893.) 

Sections  1458  to  1461  of  the  Code  of  Civil  Procedure 
do  not  provide  for  a  proceeding  involving  title  to 
property  of  which  the  probate  court  has  no  jurisdic- 
tion. (Levy  V.  Superior  Court,  105  Cal.  600,  38  Pac. 
965.) 

Where  property  is  devised,  exonerated  of  the  mort- 
gage thereon,  the  probate  court  has  jurisdiction  to 
compel  the  executor  to  pay  the  mortgage  debt  from 
the  assets  of  the  estate.  (In  re  Heydenfeldt,  106  Cal. 
434,    39    Pac.    788.) 

The  probate  court  has  inherent  power  to  order  the 
distributee  to  return  to  the  executors  the  property 
distributed,  when  the  decree  of  distribution  is  re- 
versed upon  appeal.  (Heydenfeldt  Y.  Superior  Court, 
117  Cal.  348,  49  Pac.  210.) 
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Under  the  former  constitution  it  was  held  that 
the  jurisdiction  of  the  probate  court  over  testa- 
mentary and  probate  matters  was  not  exclusive.  The 
district  court  might  take  jurisdiction  of  the  settle- 
ment of  an  estate  when  there  were  peculiar  circum- 
stances of  embarrassment,  and  when  the  assuming 
jurisdiction  would  prevent  waste,  delay  and  expense, 
and  thus  conclude,  by  one  action  and  decree,  a  pro- 
tracted litigation.     (Deck  y.  Gerke,  12  Cal.  433.) 

The  probate  court  has  ezclosiye  Jiirisdiction  of  the 
followinsr  matters:  Matters  relating  to  the  proof  of 
wills  (Castro  v.  Bichardson,  18  Cal.  478);  probate 
of  wills,  granting  of  letters,  allowance  of  claims, 
settlement  of  accounts  (In  re  Bowen,  34  Cal.  682);  to 
adjust  and  enforce  a  claim  for  expenses  of  adminis- 
tration (Gurnee  v.  Maloney,  38  Cal.  85);  to  compel 
an  executor  to  account,  and  to  distribute  the  estate 
(Auguisola  V.  Arnaz,  51  Cal.  435);  to  construe  a  will 
(Toland  v.  Earl,  129  Cal.  148);  to  determine  who  is 
entitled  to  distribution  (Simons  v.  Bedell,  122  Cal.  341, 
55  Pac.  3);  to  determine  whether  an  attorney  for  ab- 
sent or  minor  heirs  shall  be  appointed,  and  to  fix  the 
amount  of  his  compensation  (Dougherty  r.  Bartlett, 
100  Cal.  496,  35  Pac.  431). 

The  superior  court,  when  sitting  as  a  court  of 
probate,  has  exclusive  jurisdiction  of  the  distribation 
of  an  estate,  and  is  not  bound  by  an  adjudication 
by  the  same  court,  when  sitting  as  a  court  of  equity, 
as  to  the  interest  of  an  heir  or  devisee,  where  such 
interest  was  merely  incidentally  involved.  (Estate  of 
Freud,  134  Cal.  333.) 

An  action  will  not  lie  to  recover  from  an  executrix 
rents  received  by  her  after  the  settlement  of  her 
account,  although  she  neglected  to  account  for  the 
same.  (Washington  v.  Black,  83  Cal.  290,  23  Pac. 
300.) 

A  court  of  equity  has  no  power  to  establish  a  will, 
even  though  the  will  has  been  lost  or  destroyed,  or 
has  been  fraudulently  suppressed,  and  the  relief  is 
asked  against  a  person  who  destroyed  the  will  and 
18  one  of  the  witnesses  necessary  to  prove  its  con- 
tents.    (McDaniel  v.  Pattison,  98  Cal.  86,  32  Pac.  805.) 

In  an  action  of  ejectment,  the  superior  court  has 
no  power  to  set  aside  the  land  sought  to  be  recovered 
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as  a  homestead.  This  can  only  be  done  by  the 
superior  court  sitting  as  a  court  of  probate.  (Rich- 
ards V.  Wetmore,  66  Cal.  365,  5  Pac.  620.) 

Under  the  former  constitution,  the  district  courts 
had  power  to  decide  issues  of  fact  joined  in  the 
probate  court  and  certifled  to  the  district  courts. 
This  provision,  however,  did  not  give  such  courts  any 
appellate  jurisdiction  from  the  probate  courts.  (Bead 
V.  McCormick,  4  Cal.  342.) 

Am  act  providing  for  the  transfer  to  the  district 
courts  of  issues  of  fact  already  decided  by  the  probate 
court  is  void  as  conferring  appellate  jurisdiction  upon 
the  district  courts,  which  under  the  constitution  they 
cannot  exercise.     (Deck  v.  Gerke,  6  Gal.  666.) 

After  the  amendment  in  1862,  district  courts  had 
no  jurisdiction  to  try  issues  arising  in  the  probate 
courts.  (In  re  Bo  wen,  34  CaL  682;  Matter  of  Tom- 
linson,  35  Cal.  509.) 

The  probate  court  was  not  bound  by  a  decision  by 
the  district  court  as  to  a  fact  certified  to  that  court 
for  decision.     (Pond  v.  Pond,  10  Cal.  495.) 

The  probate  court  had  jurisdiction  to  try  and  de- 
termine issues  of  fact  arising  in  proceedings  before 
it,  and  was  only  required  to  certify  the  issue  to  the 
district  court  when  the  evidence  was  conflicting,  etc. 
(Keller  v.  Franklin,  6  Cal.  432.) 

Divorce. — ^In  a  suit  for  divorce  and  a  partition  of 
the  property  acquired  daring  coverture,  the  jurisdic- 
tion of  the  court  does  not  depend  upon  the  amount 
involved.     (Deuprez  v.  Deuprez,  5  Cal.  387.) 

The  grant  of  jurisdiction  in  actions  of  divorce  does 
not  prevent  the  legislature  from  making  reasonable 
regulations  as  to  the  proceedings  by  which  such  ju- 
risdiction is  exercised,  or  from  taking  away  the  right 
of  divorce  entirely.  (Grannis  v.  Superior  Court,  146 
Cal.  245,  79  Pac.  891.) 

Insolvency. — ^The  act  creating  the  bank  commission- 
ers did  not  deprive  the  superior  court  of  its  power 
to  hear  and  determine  matters  of  insolvency.  (People 
V.  Superior  Court,  100  Cal.  105,  34  Pac.  492.) 

The  legislature  may  pass  an  insolvency  law  while 
a  United  States  bankruptcy  law  is  in  force,  but  its 
operation  will  be  suspended  until  the  repeal  of  the 
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federal  la-w.  (Lewis  v.  County  Clerk,  55  Cal.  604; 
Seattle  Coal  etc.  Co.  v.  Thomas,  57  Cal.  197;  Boede- 
feld  y.  Beed,  55  Cal.  299.) 

Since  the  new  constitution  proceedings  in  insol- 
vency are  no  longer  special  cases.  (People  v.  Bos- 
borough,  29  Cal.  415.) 

The  mere  fact  that  jurisdiction  in  cases  of  insol- 
vency is  vested  in  the  court  does  not  prevent  the 
legislature  from  authorizing  the  judge  to  make  an 
order  in  chambers  directing  the  clerk  to  give  no- 
tice to  creditors.     (Flint  v.  Wilson,  36  Cal.  24.) 

Tax,  etc. — The  term  "assessment''  as  used  in  this 
section  does  not  include  assessments  made  by  a  private 
corporation  upon  its  stockholders,  but  refers  to  such 
assessments  as  are  authorized  in  relation  to  revenue 
and  taxation,  and  such  as  may  be  made  under  the 
authority  of  a  municipal  or  other  corporation  to 
meet  the  cost  of  a  public  improvement.  (Arroyo 
Ditch  etc.  Co.  v.  Superior  Court,  92  Cal.  47,  28  Pac. 
54.) 

A  forfeiture  for  issuing  a  certificate  of  relief  in 
violation  of  section  596  of  the  Political  Code  is  not 
a  municipal  fine,  or  a  tax,  impost,  toll,  or  assessment. 
(Thomas  v.  Justice's  Court,  80  Cal.  40,  22  Pac.  80.) 

An  action  against  an  assessor  to  recover  dam- 
ages for  a  wrongful  and  fraudulent  assessment  made 
by  him  does  not  involve  "the  legality  of  a  tax." 
(Perkins  v.   Balls,  71   Cal.   87,   11  Pac.   860.) 

A  proceeding  to  modify  the  grade  of  a  street  is 
a  special  one,  and  not  a  case  at  law  involving  the 
legality  of  an  assessment.  (Appeal  of  Houghton,  42 
Cal.  35.) 

A  license  fee  or  charge  for  the  transaction  of  any 
business  is  a  tax.  (Santa  Barbara  v.  Stearns,  51 
Cal.  499.) 

An  action  to  recover  a  sum  exacted  by  a  toll  gath- 
erer, greater  than  he  is  permitted  by  law  to  col- 
lect, does  not  involve  the  legality  of  a  toll.  (Brown 
T.  Bice,  52  Cal.  489.) 

Special  proceedings. — ^The  county  courts  only  had 
jurisdiction  in  such  special  cases  as  the  legislature 
should  determine.     (Matter  of  Marks,  45   Cal.   199.) 
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A  grant  of  jarisdiction  in  such  special  cases  as  the 
legislature  may  prescribe  does  not  confer  ezclosiyo 
jurisdiction  in  special  cases.  (O'Callaghan  v.  Booth, 
(5  Cal.  63;  Harper  v.  Freelon,  6  Cal.  76.) 

As  to  whether  the  legislature  may  confer  jurisdic- 
tion of  special  cases  upon  courts  not  established  by 
the  constitution,  see  Spencer  Greek  Water  Co.  y. 
Vallejo,   48   Cal.    70. 

The  legislature  cannot  confer  jurisdiction  in  "spe- 
cial cases''  upon  a  Judge.  (Spencer  Creek  Water  Co. 
V.  Vallejo,  48  Cal.   70.) 

Special  cases  are  cases  created  by  statute  and  the 
proceedings  under  which  are  unknown  to  the  gen- 
eral framework  of  the  courts  of  common  law  and 
equity.  (Parsons  v.  Tuolumne  Co.  Water  Co.,  5  Cal. 
43;  People  v.  Day,  15  Cal.  91;  People  v.  Kern  Co., 
45  Cal.  679.) 

An  action  to  prevent  or  abate  a  nuisance  is  not 
a  special  case.  (Parsons  v.  Tuolumne  Co.  Water  Co., 
5   Cal.  43.) 

Writs  of  mandate  are  not  special  cases.  (People 
V.  Kern  Co.,  45  Cal.  679.) 

The  incorporation  of  towns  is  not  a  special  case. 
(People  V.  Nevada,  6  Cal.  143.) 

The  following  matters  are  special  cases  within  the 
meaning  of  the  constitution:  Cases  of  insolvency 
(Harper  v.  Freelon,  6  Cal.  76) ;  election  contests  (Dor- 
sey  V.  Barry,  24  Cal.  449;  Saunders  v.  Haynes,  13 
Cal.  145);  the  examination  of  claims  for  public  lands 
(Bicks  V.  Beed,  19  Cal.  551);  proceedings  to  enforce 
mechanics'  liens  (McNeil  v.  Borland,  23  Cal.  144,  dis- 
tinguishing Brock  V.  Bruce.  5  Cal.  279);  proceedings 
for  the  condemnation  oi  water  (Spencer  Creek 
Water  Co.  v.  Vallejo,  48  CaL  70);  proceedings  under 
sections  312  and  315  of  the  Civil  Code  (Wick^rsham 
V.  Brittan,  93  Cal.  34,  28  Pac.  792,  29  Pac.  51);  pro- 
ceedings to  condemn  land  (Bishop  v.  Superior  Court, 
87  Cal.  226,  25  Pac.  435). 

Beal  property. — ^The  idea  intended  to  be  embodied 
in  the  phrase,  "cases  at  law  which  involve  the  title 
or  possession  of  real  property,"  may  be  expressed 
by  the  paraphrase:  Cases  at  law  in  which  the  title 
or  possession  of  real  property  is  a  material  fact  in 
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the  case,  upon  which  the  plaintiff  relies  for  a  recov- 
ery   or    the    defendant    for    a    defense.     (Holnian    v. 

?oY^°f^  ^i  ^^^'  ^^^'  Copertini  v.  Oppermann,  76  Cal. 
181,   18  Pac.   256.) 

When  the  title  to  real  property  is  involved,  the 
amount  sued  for  is  not  material  in  determining  the 
jurisdiction.  (CuUen  v.  Langridge,  17  Cal.  67:  Hol- 
man  v.  Taylor,  31  Cal.  338.) 

It  is  not  enough   that  the  possession  is  a  fact  in    . 
controversy,   or  incidentally  in   question,  or  that  the 
fact  of  possession  is  in  issue;  but  the  right  of  posses- 

n°f  n^o"^®*..  ^®    involved.     (Pollock    v.    Cummings,    38 
CaL  683;  Cornett  v.  Bishop,  39  Cal.  319.) 

An  action  to  recover  one-half  of  the  value  of  a  par- 
tition fence  involves  the  title  to  real  property.  (Hol- 
man   v.   Taylor,   31   Cal.   338.)  ^    ^      J      \    » 

An  action  brought  in  a  justice's  court  against  a 
railroad  company  by  an  owner  of  adjoining  land,  to  - 
recover  for  the  killing  of  a  colt  alleged  to  have 
strayed  upon  the  track  by  reason  of  the  insufficiency 
of  a  division  fence,  necessarily  involves  the  title  to 
such  land,  although  the  answer  raises  no  issue  as  to 
such  ownership.  (Boyd  v.  Southern  Cal.  By.  Co.,  126 
Cal.  571,  58  Pac.   1046.)  ' 

An  action  to  foreclose  a  vendor's  lien  upon  prem- 
ises contracted  to   be   sold  is  an   action  for  the  en- 
forcement of  a  lien  upon  real  estate  within  the  pro- 
visions of  this  section.     (Southern  Pac.  B.  B.  Co    v 
Pixley,  103  Cal.  118,  37  Pac.  194.) 

An  action  by  a  vendee  to  a  contract  for  the  sale 
of  land  to  recover  a  part  payment  made  on  the  pur- 
chase price,  because  of  a  defect  in  the  title  of  the 
vendor,  involves  the  title  to  real  property.  (Copertini 
V.  Oppermann,  76  Cal.  181,  18  Pac.  256.) 

Where  an  action  involving  the  title  or  possession 
of  real  property  is  brought  in  the  justice's  court,  and 
the  defendant  appeals  to  the  superior  court,  which 
renders  judgment  in  favor  of  the  plaintiff,  the  de- 
fendant may  appeal  to  the  supreme  court.  (Hart  v. 
Oarnall-Hopkins  Co.,  101  Cal.  160,  35  Pac.  633;  Santa 
Barbara  ▼.  Eldred,  95  Cal.  378,  30  Pac.  562.) 

Where  an  action  to  recover  less  than  three  hundred 
doUftrs  is  transferred  from  the  justice's  court  to  the 
superior   court   on    the   ground    that   it   involves    the 
Constitution — 13 
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title  to  real  estate,  and  the  plaintiff  afterward  amends 
his  complaint  and  asks  for  damages  to  certain  la^ds, 
the  superior  court  has  no  jurisdiction  of  the  action, 
as  it  does  not  appear  that  the  action  involves  the 
title  to  real  estate.  (Gorton  v.  Ferdinando,  64  Gal. 
11,  27  Pac.  941.) 

Place  of  trial. — ^The  proviso  in  this  section  is  man- 
datory. (Fresno  Nat.  Bank  v.  Superior  Court,  83  Gal. 
491,  24  Pac.  157.) 

The  proviso  to  this  section  is  to  be  strictly  .con- 
strued, and  does  not  include  an  action  to  recover 
damages  for  interfering  with  an  easement  for  a  canal, 
where  there  is  nothing  in  the  complaint  to  indicate 
that  the  defendant  claims  any  rierht  or  title  to  the 
easement  of  the  canal.  (Miller  &  Lux  v.  Kern  Co. 
Land  Co.,  140  Cal.   132.) 

An  action  may  be  brought  under  the  proviso  to  this 
section  to  partition  several  distinct  tracts  of  land  situ- 
ated in  different  counties.  As  to  whether  or  not 
partition  is  an  action  "quieting  title  to"  real  estate 
not  decided.     (Murphy  v.  Superior  Court,  138  Cal.  69.) 

An  action  to  have  it  adjudged  that  plaintiff  is  the 
owner  of  an  undivided  third  of  a  mining  property  and 
to  compel  a  conveyance  thereof,  must  be  brought 
in  the  county  in  which  the  mining  property  is  located. 
(McFarland  v.  Martin,  144  Cal.  771,  78  Pac.  239.) 

An  action  to  establish  a  trust  in  land  must  be  tried 
in  the  county  where  the  land  is  situated.  (Hannah 
V.  Canty,  1  Cal.  App.  225,  81  Pac.   1035.) 

Where  property  situated  in  different  counties  is 
mortgaged  to  secure  a  debt,  the  superior  court  of 
either  county  has  jurisdiction  of  a  suit  to  foreclose. 
(Kent  V.  Williams,  146  Cal.  3,  79  Pac.  527.) 

The  superior  court  has  no  jurisdiction  of  an  action 
to  enforce  a  lien  upon  real  property  situated  in  an- 
other county.  (Urton  ▼.  Woolsey,  87  Cal.  38,  25  Pac. 
154.) 

This  section  has  no  application  to  an  action  for 
the  settlement  of  a  trust  in  relation  to  real  and  per- 
sonal property,  and  such  an  action  is  not  required 
to  be  brought  in  the  county  where  the  real  property 
is  situated.  (Le  Breton  v.  Superior  Court,  66  Cal. 
27,  4  Pac.  777.) 
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If  an  action  to  quiet  title  to  real  estate  is  brought 
outside  of  the  county  in  which  the  land  is  situated/ 
the   court  has  no  jurisdiction,   and  such  lack   of  ju- 
risdiction cUnnot  be  waived.     (Pritts  v.  Camp,  94  Cal. 
393,  29  Pac.  867.) 

An   action   to    set   aside   a  judgment   procured  hy 
fraud  is  a  suit  in  equity  and  need  not  be  broi^ght^- 
in  the  county  in  which  the  judgment  was  recovered. 
(Herd  v.  Tuohy,  133  Cal.  55,  65  Pac.  139.) 

The  creating  of  a  new  county  does  not  affect  an 
action  pending  in  the  superior  court  affecting  real 
property  in  such  new  county.  (Tolman  v.  Smith,  85 
Cal.    280,    24    Pac.    743.) 

This  section  does  not  provide  that  the  actions  re- 
ferred to  must  be  tried  but  simply  that  they  must 
be  commenced  in  the  county  in  which  the  land  is 
situated.     (Hancock  v.  Burton,  61  Cal.  70.) 

Writs. — The  legislature  has  no  power  to  enlarge 
the  office  of  the  writs  mentioned  in  this  seetion. 
(Camron  v.  Kenfield,  57  Cal.  550;  Farmers'  Union 
V.  Thresher,  62  Cal.  407.) 

The  superior  court  may  issue  a  writ  of  mandamus 
to  run  out  of  the  counlyy  or  to  be  executed  out  of 
the  county  in  which  the  court  is  held.  (Kings  County 
V.  Johnson,  104  Cal.  198,  37  Pac.  870.) 

If  the  provisions  of  this  section  reviving  the  writ 
of  quo  warranto  repealed  by  implication  the  pro- 
visions of  the  code  for  an  action  against  persons  who 
usurp  offices  or  franchises,  it  made^  little  difference, 
as  the  power  under  a  writ  of  quo  warranto  is  quite 
as  broad  as  under  the  statute.  (People  v.  Dashaway 
Assn.,  84  Cal.  114,  24  Pac.  277.) 

The  county  court  had  no  jurisdiction  to  issue  the 
writ  of  certiorari,  except  in  aid  of  its  appellate  ju- 
risdiction.    (Wilcox  V.  Oakland,  49  Cal.  29.) 

Criminal  cases. — The  superior  court  has  jurisdic- 
tion of  an  offense  punishable  by  imprisonment  and 
fine,  which  may  exceed  one  thousand  dollars.  (Ex 
parte  Neustadt,  82  Cal.  273,  23  Pac.  124.) 

Where  the  legislature  confers  upon  police  courts 
jurisdiction  of  certain  misdemeanors,  such  jurisdic- 
tion is  exclusive,  and  the  superior  court  has  no  ju- 
risdiction of  such  misdemeanors.  (Green  v.  Superior 
Court,    78   Cal.    556,   21    Pae.    807,    541;    People   v. 
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Joselyu,  80  Cal.  544,  22  Pac.  217;  People  v.  Lawrence, 
82  Cal.  182,  22  Pac.  1120;  Ex  parte  Wallingford,  60 
Cal.   103;    Gafford  v.   Bush,   60   Cal.   149.)  ^ 

If  a  defendant  is  charged  with  a  felony  of  which 
the  superior  court  has  jurisdiction,  he  may  be  con- 
victed of  a  lesser  offense  involved  in  such  felony,  al- 
though such  lesser  offense  is  not  one  of  which  the 
superior  court  is  given  jurisdiction.  (Ex  parte  Dona- 
hue,  65   Cal.   474.) 

The  provision  of  the  San  Francisco  charter  giving 
the  police  court  "concurtent  jnrisdiction  with  the 
superior  court"  of  all  other  misdemeanors  than 
those  arising  under  the  violation  of  ordinances  is  in 
violation  of  this  section.  (Robert  v.  Police  Court, 
148    Cal.    131.) 

A  newly  created  county  has  jurisdiction  of  a  de- 
fendant charged  with  the  commission  of  an  offense 
prior  to  the  creation  of  the  county,  upon  territory 
within  its  boundaries;  and  a  prosecution  pending  in 
the  old  county  is  no  bar  to  the  prosecution,  if  dis- 
missed before  the  commencement  of  the  prosecution 
in  the  new,  and  before  jeopardy  has  attached.  (Peo- 
ple V.  Stokes,  103  Cal.  193,  37  Pac.  207.) 

Appellate  jurisdiction. — The  superior  court  has  ap- 
pellate jurisdiction  only  to  the  extent  and  in  the 
mode  which  the  legislature  may  prescribe.  (Sherer 
V.  Superior  Court,  94  Cal.  354,  29  Pac.  716.) 

The  constitution  gives  the  superior  court  no  ap- 
pellate jurisdiction,  but  the  legislature  is  permitted 
to  give  it  such  appellate  jurisdiction  as  it  may  see 
fit.     (Wells  V.  Torrance,  119  Cal.  427,  51  Pac.  626.) 

By  reason  of  the  provisions  of  section  11,  article 
22,  of  the  constitution,  the  superior  court  had  juris- 
diction of  appeals  from  justices'  courts  before  the 
legislature  acted  upon  the  subject.  (California  etc. 
Co.  ▼.  Superior  Court,  60  Cal.  305.) 

The  superior  courts  only  have  jurisdiction  of  ap- 
peals from  justices'  courts  in  their  respective  coun- 
ties, and  therefore,  after  an  appeal,  the  action  can- 
not be  transferred  to  another  county  for  trial,  al- 
though the  defendant  resides  in  another  county. 
(Gross  V.  Superior  Court,  71  Cal.  382;  Luco  v.  Superior 
Oourt,  71  Cal.  555.) 
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The  superior  court  has  no  jurisdiction  of  an  appeal 
from  an  order  .of  a  justice 's  court,  directing  the  juag- 
ment  debtor  to  apply  certain  property  in  satisfaction 
of  the  judgment.  (WeUs  v.  Torrance,  119  Cal.  437, 
51  Pac.  626.) 

Upon  an  appeal  from  a  judgment  of  the  justice's 
court  yacating  a  former  judgment,  the  superior  court 
cannot  affirm  such  former  judgment,  but,  if  it  was 
erroneously  set  aside,  it  should  reverse  such  judg- 
ment and  order  a  new  trial.  (Sherer  ▼.  Superior 
Court,  94  Cal.  354,  29  Pac.  716.) 

Although  the  county  court  was  authorized  to  try 
cases  on  appeal  de  novo,  such  a  trial  was  not  an  ex- 
ercise of  original  jurisdiction.  (Townsend  y.  Brooks, 
5  Cal.  52.) 

Where  a  case  is  appealed  to  the  superior  court 
on  question  of  both  law  and  fact,  the  superior  court 
acquires  jurisdiction  of  the  cause,  although  it  was 
not  originally  within  the  jurisdiction  of  the  justice's 
court.  (De  Jarnatt  v.  Marquez,  132  Cal.  700;  Hart 
y.  Camall-HopkinB  Co.,  103  Cal.  132,  37  Pac.  196. 
But  see  Ballerino  y.  Bigelow,  90  Cal.  500,  27  Pac.  372.) 

A  judgment  on  appeal  from  a  judgment  of  a  jus- 
tice's court,  in  which  the  amount  is  in  excess  of  the 
jurisdiction  of  the  justice,  is  not  void,  but  merely 
erroneous.     (Moore  y.  Martin,  38  Cal.  428.) 

A  judgment  of  a  county  court  upon  appeal  for  the 
sum  of  three  hundred  dollars  is  void,  and  will  be 
annulled  upon  certiorari.  (Will  y.  Sinkwitz,  39  Cal. 
570.) 

As  to  whether  the  provision  of  the  constitution  of 
1849  giving  the  county  courts  appellate  jurisdiction 
in  cases  arising  in  inferior  courts  is  self-executing, 
see  People  y.  Nyland,  41  Cal.  129. 

Forcible  entry  and  detainer. — ^The  words  ' 'forci- 
ble entry  and  detainer"  include  not  only  forcible  en- 
try and  forcible  detainer,  but  also  unlawful  detainer 
after  the  termination  of  or  contrary  to  the  terms  of 
the  lease.     (Caulfleld  v.  Stevens,  28  Cal.   118.) 

Liens. — ^The  superior  court  has  concurrent  jurisdic- 
tion with  justices  of  the  peace  for  the  foreclosure  of 
Uens  on  personal  property  when  the  claim  is  for  less 
than  three  hundred  dollars,  and  the  plaintiff  is  en- 
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titled  to  costs,  whether  lie  seeks  relief  in  one  juris- 
diction or  the  other.     ^ Clark  v.  Brown,  141  Cal.  93.) 

Miscellaneous. — The  county  courts  have  common- 
law  jurisdiction  and  may  admit  foreigners  to  citizen- 
ship.    (In  re  Conner,  39  Cal.  98.) 

Granting  to  county  judges  power  to  issue  injunc- 
tions does  not  trench  upon  the  jurisdiction  of  the 
district  courts.     (Thompson  v.  Williams,  6  Cal.  88.) 

An  act  providing  for  the  confirmation  of  the  or- 
ganization and  bonds  of  Irrigation  districts  is  not 
unconstitutional  because  it  authorizes  the  court  to 
determine  the  rights  of  the  parties  in  advance  of  any 
controversy  as  to  such  rights.  (CuUen  v.  Glendora 
etc.  Co.,  113  Cal.  503,  39  Pac.  769,  45  Pac.  822,  1047.) 

Sec.  6.  There  shall  be  in  each  of  the  organized 
counties,  or  cities  and  counties  of  the  state,  a 
superior  court,  for  each  of  which  at  least  one 
judge  shall  be  elected  by  the  qualified  electors  of 
the  county,  or  city  and  county,  at  the  general 
state  election ;  provided,  that  until  otherwise  or- 
dered by  the  legislature,  only  one  judge  shall  be 
elected  for  the  counties  of  Yuba  and  Sutter,  and 
that  in  the  city  and  county  of  San  Francisco 
there  shall  be  elected  twelve  judges  of  the 
superior  court,  any  one  or  more  of  whom  may 
hold  court.  There  may  be  as  many  sessions  of 
said  court,  at  the  same  time,  as  there  are  judges 
thereof.  The  said  judges  shall  choose  from  their 
own  number  a  presiding  judge,  who  may  be  re- 
moved at  their  pleasure.  He  shall  distribute  the 
business  of  the  court  among  the  judges  thereof, 
and  prescribe  the  order  of  business.  The  judg 
ments,  orders,  and  proceedings  of  any  session  of 
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the  superior  court,  held  by  any  one  or  more  of 
the  judges  of  said  courts,  respectively,  shall  be 
equally  effectual  as  if  all  the  judges  of  said  re- 
spective courts  presided  at  such  session.  In  each 
of  the  counties  of  Sacramento,  San  Joaquin,  Los 
Angeles,  Sonoma,  Santa  Clara,  and  Alameda, 
there  shall  be  elected  two  such  judges.  The  term 
of  ofi&ce  of  judges  of  the  superior  courts  shall  be 
six  years  from  and  after  the  first  Monday  of 
January,  next  succeeding  their  election;  pro- 
vided, that  the  twelve  judges  of  the  superior 
court,  elected  in  the  city  and  county  of  San 
Francisco  at  the  first  election  held  under  this 
constitution,  shall,  at  their  first  meeting,  so 
classify  themselves,  by  lot,  that  four  of  them 
shall  go  out  of  office  at  the  end  of  two  years,  and 
four  of  them  shall  go  out  of  office  at  the  end  of 
four  years,  and  four  of  them  shall  go  out  of 
office  at  the  end  of  six  years,  and  an  entry  of 
such  classification  shall  be  made  in  the  minutes 
of  the  court,  signed  by  them,  and  a  duplicate 
thereof  filed  in  the  office  of  the  secretary  of  state. 
The  first  election  of  judges  of  the  superior  courts 
shall  take  place  at  the  first  general  election  held 
after  the  adoption  and  ratification  of  this  consti- 
tution. If  a  vacancy  occur  in  the  office  of  judge 
of  a  superior  court,  the  governor  shall  appoint  a 
person  to  hold  the  office  until  the  election  and 
qualification  of  a  judge  to  fill  the  vacancy,  which 
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election  shall  take  place  at  the  next  succeeding 
general  election,  and  the  judge  so  elected  shall 
hold  ofl&ce  for  the  remainder  of  the  unexpired 
term. 

SUPEBIOS  JUDGES. — There  is  only  one  luperior 
court  in  the  city  and  county  of  San  Francisco. 
(Brown  v.  CampbeU,  110  Cal.  644,  43  Pac.  900.) 

The  departments  of  the  superior  court  of  a  single 
county,  though  theoretically  one  court,  are  practically 
as  distinct,  for  the  trial  of  causes,  as  other  superior 
courts,  and  a  jury  drawn  for  one  department  cannot 
be  used  in  another.  (People  y.  Wong  Bin,  139  Cal. 
60.) 

There  is  no  probate  court  of  the  city  and  county 
of  San  Francisco,  and  there  is  no  law  authorizing  the 
designation  of  any  one  department  of  said  court  for 
probate  jurisdiction;  but  each  of  the  twelve  judges 
has  jurisdiction  in  probate  matters.  (In  re  Pearsons, 
113  Cal.  577,  45  Pac.  849.) 

The  legislature  may  fix  the  commencement  of  the 
term  of  a  county  judge  as  well  as  the  time  of  elec- 
tion, but  cannot  fix  the  term.  (People  v.  Bosborough, 
14  Cal.   180.) 

Though  by  the  terms  ot  this  section  the  term  of 
office  of  the  superior  judges  appears  to  be  exclusive 
of  the  first  Monday  in  January  after  their  election, 
yet  this  provision  is  controlled  by  section  20,  article 
20,  making  the  terms  of  all  officers  elected  under 
the  constitution  commence  on  the  first  Monday  after 
the  first  day  of  January  next  following  their  elec- 
tion. (Merced  Bank  y.  Rosenthal,  99  Cal.  39,  31  Pac. 
849,  33  Pac.   732.) 

A  judge  elected  under  an  act  creating  an  addi- 
tional Judge  holds  for  six  years.  (People  v.  Water- 
man, 86  Cal.  27,  24  Pac.  807.) 

Under  this  section  the  commencement  of  the  first 
regular  full  term  of  every  newly  created  superior 
judgeship  commences  on  the  first  Monday  in  January 
[first  Monday  after  the  first  day  of  January]  after 
the  next  ensuing  general  election,  and  the  legislature 
has  no  power  to  extend  the  provisional  term  of  of- 
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fice  of  a  newly  created  judge  beyond  such  date.  (Peo- 
ple V.  Markham,  104  Cal.  232,  37  Pac.  918.) 

The  legislature  may  provide  for  the  appointment 
of  a  judge  of  a  newly  created  court  to  hold  until 
the  next  election.     (Brodie  v.  Campbell,  17  Cal.   11.) 

The  legislature  has  no  power  to  increase  or 
diminish  the  term  of  office  of  superior  judges  as  fixed 
by  the  constitution;  and  such  judge,  therefore,  can- 
not hold  after  the  expiration  of  such  term  and  until 
his  successor  has  been  elected  or  appointed.  (People 
V.  Campbell,  138  Cal.  11.) 

A  district  judge,  elected  on  the  occasion  of  a  va- 
cancy in  the  office  caused  by  the  resignation  of  the 
incumbent,  holds,  not  merely  for  the  unexpired  term, 
but  for  the  full  six  years.  (People  v.  Burbank,  12 
Cal.    37S.) 

A  person  elected  judge  of  the  district  court  is  en- 
titled to  hold  for  six  years,  and  it  is  not  necessary 
that  all  district  judges  should  be  elected,  or  that 
their  terms  should  expire,  at  the  same  time.  (People 
V.  Weller,  11  Cal.  77.) 

Where,  after  the  appointment  of  a  judge  to  fill 
a  vacancy  caused  by  the  death  of  the  incumbe^at,  the 
legislature  passed  an  act  reducing  the  number  of 
Judges  of  such  county,  and  providing  that  the  act 
should  go  into  effect  immediately  in  case  of  a  va- 
cancy in  the  term  prior  to  January  1,  1897,  the  act 
did  not  go  into  effect  by  reason  of  the  election  of 
a  judge  to  fill  the  unexpired  term.  (Church  v.  Col- 
gan,  117  Cal.  685,  50  Pac.  12.) 

Sec.  7.  In  any  county,  or  city  and  county, 
other  than  the  city  and  county  of  San  Francisco, 
in  which  there  shall  be  more  than  one  judge  of 
the  superior  court,  the  judges  of  such  court  may 
hold  as  many  sessions  of  said  court  at  the  same 
time  as  there  are  judges  thereof,  and  shaU  ap- 
portion  the  business  among  themselves  as  equally 
as  may  be. 
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SESSIONS.— The  rule  is  the  same  in  the  city  and 
county  of  San  Francisco,  except  that  the  business 
of  the  court  is  apportioned  by.  the  presiding  judge. 
(See  section  6  of  this  article.) 

Sec.  8.  A  judge  of  any  superior  court  may 
hold  a  superior  court  in  any  county,  at  the  re- 
quest of  a  judge  of  the  superior  court  thereof, 
and  upon  the  request  of  the  governor  it  shall  be 
his  duty  so  to  do.  But  a  cause  in  a  superior 
court  may  be  tried  by  a  judge  pro  tempore,  who 
must  be  a  member  of  the  bar,  agreed  upon  in 
writing  by  the  parties  litigant  or  their  attorneys 
of  record,  approved  by  the  court,  and  sworn  to 
try  the  cause. 

JUDGE  or  ONE  COUNTY  SITTING  IN  AN- 
OTHER.— ^Where  a  judge  of  one  county  acts  in  an- 
other, it  must  be  presumed  that  he  was  properly  re- 
quested to  do  so.  (In  re  Corralitos  etc.  Co.,  130  Cal. 
570,  62  Pac.  1076.) 

Under  the  constitution  of  1849  it  was  held  that 
the  legislature  might  authorize  a  judge  of  one  dis- 
trict to  sit  and  act  in  another  district,  although  no 
express  provision  was  made  i.n  the  constitution  on 
the  subject.     (People  v.  McCauley,  1  Cal.  379.) 

A  statute  authorizing  a  county  judge  of  one  county 
to  hold  court  for  the  county  judge  of  another  county 
is  valid.     (People  v.  Mellon,  40  Cal.  648.) 

Sec.  9.  The  legislature  shall  have  no  power  to 
grant  leave  of  absence  to  any  judicial  officer; 
and  any  such  officer  who  shall  absent  himself 
from  the  state  for  more  than  sixty  consecutive 
days  shall  be  deemed  to  have  forfeited  his  office. 
The  legrislatiire  of  the  stAti^  may  at  any  time. 
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two-thirds  of  the  members  of  the  senate  and  two- 
thirds  of  the  members  of  the  assembly  voting 
therefor,  increase  or  diminish  the  number  of 
judges  of  the  superior  court  in  any  county,  or 
Ld  county,  in  the  state ;  provided,  that  no 
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SESSIONS.— The  rule  is  the  same  in  the  city  and 
county  of  San  Francisco,  except  that  the  business 
of  the  court  is  apportioned  by  the  presiding  judge. 
(See  section  6  of  this  article.) 

Sec.  8.    A  judge  of  any  superior  court  may 
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Sec.  8.  A  judge  of  any  superior  court  may 
hold  a  superior  court  in  any  county,  at  the 
request  of  a  judge  of  the  superior  court  there- 
of, and  upon  the  request  of  the  governor  it 
shall  be  his  duty  so  to  do.  But  a  cause  in 
the  superior  court  may  be  tried  by  a  judge 
pro  tempore,  who  must  be  a  member  of  the 
bar,  agreed  upon  in  writing  by  the  parties 
litigant,  or  their  attorneys  of  record,  'and 
sworn  to  try  the  cause  and  the  person  so 
selected  shall  be  empowered  to  act  in  such 
capacity  in  all  further  proceedings  in  any  suit 
or  proceedings  tried  before  him  until  the  final 
determination  thereof.  There  may  be  as 
many  sessions  of  a  superior  court  at  the  same 
time  as  there  are  judges  thereof,  including  any 
judge  or  judges  acting  upon  request,  or  any 
judge  or  judges  pro  tempore.  The  judgments, 
orders,  acts  and  proceedings  of  any  session  of 
any  superior  court  held  by  one  or  more  judges 
acting  upon  request,  or  judge  or  judges  pro 
tempore,  shall  be  equally  effective  as  if  the 
judge  or  all  of  the  judges  of  such  court  pre- 
sided at  such  session.  [Amendment  adopted 
November  8,  1910.] 
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two-thirds  of  the  members  of  the  senate  and  two- 
thirds  of  the  members  of  the  assembly  voting 
therefor,  increase  or  diminish  the  number  of 
judges  of  the  superior  court  in  any  county,  or 
city  and  county,  in  the  state;  provided,  that  no 
such  reduction  shall  affect  any  judge  who  has 
been  elected. 

Sec.  10.  Justices  of  the  supreme  court,  and  of 
the  district  courts  of  appeal,  and  judges  of  the 
superior  courts  may  be  removed  by  concurrent 
resolution  of  both  houses  of  the  legislature 
adopted  by  a  two-thirds  vote  of  each  house.  All 
other  judicial  officers,  except  justices  of  the 
peace,  may  be  removed  by  the  senate  on  the 
recommendation  of  the  governor;  but  no  re- 
moval shall  be  made  by  virtue  of  this  section 
unless  the  cause  thereof  be  entered  on  the 
journal,  nor  unless  the  party  complained  of  has 
been  served  with  a  copy  of  the  complaint  against 
him  and  shall  have  had  an  opportunity  of  being 
heard  in  his  defense.  On  the  question  of  re- 
moval the  ayes  and  noes  shall  be  entered  on  the 
journal.  (Amendment  adopted  November  8, 
1904.) 

[ORIGINAL    SEuTION.] 

Sec.  10.  Justices  of  the  supreme  court,  and  judges 
of  the  -superior  courts,  may  be  removed  by  con- 
current resolution  of  both  houses  of  the  legislature, 
adopted  by  a  two-thirds  vote  of  each  house.  All 
other  judicial   officers,   except  justices   of   the   peace, 
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maj  be  removed  by  the  senate  on  the  recommenda- 
tion of  the  governor,  but  no  removal  shall  be  made 
hy  virtue  of  this  section,  unless  the  cause  thereof 
be  entered  on  the  journal,  nor  unless  the  party  com- 
plained of  has  been  served  with  a  copy  of  the  com- 
plaint against  him,  and  shall  have  had  an  oppor- 
tunity of  being  heard  in  his  defense.  On  the  ques- 
tion of  removal,  the  ayes  and  noes  shall  be  entered 
on  the  journaL 

Sec.  11.  The  legislature  shall  determine  the 
number  of  justices  of  the  peace  to  be  elected  in 
townships,  incorporated  cities  and  towns,  or 
cities  and  counties,  and  shall  fix  by  law  the 
powers,  duties  and  responsibilities  of  justices  of 
the  peace;  provided,  such  powers  shall  not  in 
any  case  trench  upon  the  jurisdiction  of  the 
several  courts  of  record,  except  that  said  justices 
shall  have  concurrent  jurisdiction  with  the 
superior  courts  in  cases  of  forcible  entry  and  de- 
tainer, where  the  rental  value  does  not  exceed 
twenty-five  4ollars  per  month,  and  where  the 
whole  amount  of  damages  claimed  does  not  ex- 
ceed two  hundred  dollars,  and  in  cases  to  enforce 
and  foreclose  liens  on  personal  property  when 
neither  the  amount  of  the  liens  nor  the  value  of 
the  property  amounts  to  three  hundred  dollars. 

JUSTICES  OF  THE  PEACE— Creation  of.— A  jus- 
tice's court  cannot  be  created  by  a  freeholders'  char- 
ter. (People  V.  Toal,  85  Cal.  333,  24  Pac.  603;  Peo- 
ple V.  Sands,  102  Cal.  12,  36  Pac.  404;  Milner  v. 
Reibenstein,  85  Cal.  593,  24  Pac.  935;  Ex  parte  Reillv, 
85  Cal.  632,  24  Pac.  807;  Ex  parte  Giambonini,  liz 
Cal.   573,   49   Pac.   732.) 
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The  laws  relating  to  this  portion  of  the  judicial 
system  need  not  be  uniform  throughout  the  state. 
(Kahn  v.  Sutro,  114  Cal.  316,  46  Pac.  87.) 

The  justice's  court  of  Berkeley  was  not  superseded 
by  the  constitution.  (Ex  parte  Armstrong,  84  Cal. 
655,  24  Pac.  598.) 

The  provision  of  the  County  Government  Act  au- 
thorizing the  supervisors  to  appoint  a  justice  of  the 
peace  to  fill  a  vacancy  is  not  in  conflict  with  this 
section  making  them  elective.  (People  v.  Chaves, 
122  Cal.  134,  54  Pac.  596.) 

Justices  of  the  peace  are  Judicial  officers  and  must 
be  elected  at  the  general  election.  (MeGrew  v.  Mayor 
etc.  of  San  Jose,  55  Cal.  611.) 

Justices  of  the  peace  are  neither  city  nor  county 
officers,  but  form  part  of  the  judicial  system  of  the 
state.  (People  v.  Cobb,  133  Cal.  74;  Kahn  v.  Sutro, 
114  Cal.  316,  46  Pac.  87.) 

The  board  of  supervisors  of  a  county  may  by  or- 
dinance aboUsli  two  contiguous  judicial  townships 
having  a  justice's  court  in  each,  and  may  establish 
one  new  consolidated  township,  comprising  the  ter- 
ritory of  both  of  them.  (Proulx  v.  Graves,  143  Cal. 
243.) 

The  constitutional  provision  as  to  justice's  courts 
operates  specifically  only  by  means  of  such  local  leg- 
islation as  the  state  legislature  has  delegated  to  the 
supervisors  under  general  laws,  and  automatically  es- 
tablishes a  justice's  court  in  each  township  estab-- 
lished  by  the  local  body  which  continues  while  the 
township  exists,  and  is  merged  in  another  justice's 
court  when  two  townships  are  merged  into  one. 
(Proulx  V.  Graves,  143   Cal.  243.) 

Jurisdiction. — ^A  justice's  court  is  a  court  of  lim- 
ited and  inferior  jurisdiction,  and  its  jurisdiction 
must  be  shown  affirmatively  by  a  party  relying  upon 
or  claiming  any  right  or  title  under  its  judgments. 
(Eltzroth  V.  Byan,  89  Cal.  135,  26  Pac.  647;  Jones  v. 
Justice's  Court,  97  Cal.  523,  32  Pac.  575;  Keybers  v. 
McComber,   67    Cal.    395,    7   Pac.    838.) 

There  can  be  no  concurrent  jurisdiction  of  any 
special  proceeding  other  than  the  two  mentioned  in 
this  section.  (Edsall  v.  Short,  122  Cal.  533,  55  Pac. 
327.) 
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No  power  can  be  conferred  upon  justices  of  the 
peace  which  has  been  by  the  constitution  conferred 
upon  other  courts.  (Zander  v.  Goe,  5  Gal.  230;  Small 
V.    Gwinn,    6   Gal.   447.) 

But  where  the  jurisdiction  conferred  by  the  con- 
stitution is  not  exclusive^  the  same  may  be  con- 
ferred upon  justices'  courts.  (People  v.  Fowler,  9 
Gal.   85.) 

Where  the  justice  of  the  peace  has  no  jurisdiction, 
the  judgment  should  be  reversed  and  the  cause  dis- 
missed.    (Ford   V.    Smith,   5   Gal.    331.) 

It  has  been  held  that  an  appeal  to  the  superior 
court  upon  questions  of  law  and  fact  does  not  en- 
large the  junsdictidn  of  the  justice's  court,  or  con- 
fer jurisdiction  upon  the  superior  court,  if  the  jus- 
tice's court  had  no  jurisdiction.  (Ballerino  v.  Bige- 
low,  90  Gal.  500.  But  see  De  Jarnatt  v.  Marquez, 
132  Gal.  700;  Hart  v.  Garnall-Hopkins  Go.,  103  Gal. 
132,   37   Pac.    196.) 

Where  the  verified  answer  in  an  action  in  a  police 
court  discloses  that  the  action  involves  the  legality 
of  a  tax,  but,  notwithstanding,  the  court  proceeds 
with  the  case,  and  an  appeal  is  taken  to  the  superior 
court  on  questions  of  law  and  fact,  the  superior 
court  acquires  jurisdiction — not  appellate,  but  origi- 
nal. (Santa  Barbara  v.  Eldred,  95  Gal.  378,  30  Pac. 
562.) 

^  The  parties  to  an  action  in  the  justice's  court  can- 
not confer  jurisdiction  upon  the  court  of  an  action 
involving  the  title  or  possession  of  real  estate  by 
failing  to  plead  such  lack  of  jurisdiction  by  verified 
answer.  (King  v.  Kutner-Goldstein  Go.,  135  Gal.  65, 
67   Pac.    10.) 

Cases  at  law. — ^A  justice's  court  has  no  jurisdiction 
of  an  action  upon  a  promissory  note,  where  the 
amount  of  the  principal  sum  and  attorneys'  fees  de- 
manded exceeds  three  hundred  dollars.  (De  Jarnatt 
V.  Marquez,   127   Gal.  558,  60  Pac.  45.) 

The  justice's  court  has  jurisdiction  of  an  action 
upon  a  money  demand  of  less  than  three  hundred 
dollars  for  improving  a  street  under  a  private  con- 
tract, where  there  is  nothing  in  the  pleadings  to  show 
that   the   action   involves    tne   title   or   possession   of 
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real  estate.  (Baisch  v.  Sausalito  etc.  Co.,  131  Cal. 
215.) 

Where  several  suits  to  recover  the  same  property, 
the  value  of  which  is  less  than  three  hundred  dol- 
lars, are  consolidated,  the  justice's  court  has  juris- 
diction of  the  action  as  consolidated.  (Cariaga  v. 
Dryden,   29   Cal.   307.) 

In  an  action  for  the.  recovery  of  specific  property 
in  a  justice's  court,  the  standard  of  jurisdiction  is 
"the  value  of  the  property,"  and  it  would  seem  that 
the  justice's  jurisdiction  for  the  incidental  damages 
for  detention  is  unlimited;  and  at  all  events,  the  de- 
mand for  damages  cannot  oust  the  justice  of  juris- 
diction, if  the  value  of  the  property  is  less  than  three 
hundred  dollars.  (Astell  v.  Phillippi,  55  Cal.  265; 
Wratten  v.  Wilson,  22  Cal.  465.) 

A  justice's  court  has  no  jurisdiction  of  an  action 
for  the  recovery  of  property  alleged  to  exceed  three 
hundred  dollars  in  value,  although  the  complaint 
prays  judgment  for  a  less  sum  in  case  possession  can- 
not be  had.  (Shealor  v.  Superior  Court,  70  Cal.  564, 
11   Pac.   653.) 

A  justice's  court  has  no  jurisdiction  of  a  counter- 
claim exceeding  the  jurisdictional  amount.  (Malson 
▼.  Vaughn,  23  Oal.  61;  Maxfield  v.  Johnson,  30  Cal. 
545.) 

The  justice's  court  has  jurisdiction  of  an  action 
for  the  recovery  of  property  of  tne  value  of  two  hun- 
dred and  fifty  dollars  and  fifty  dollars  damages, 
where  the  plaintiff  only  prays  for  two  hundred  and 
ninety-nine  dollars,  since  both  the  value  of  the  prop- 
erty and  the  demand  are  less  than  three  hundred 
dollars.     (Sanborn  v.  Superior  Court,  60  Cal.  425.) 

Forcible  entry  and  detainer. — The  words  ''forci- 
ble entry  and  detainer"  include  unlawful  detainer 
after  the  expiration  of  the  term.  (Caulfield  v.  Stev- 
enSy  28  Cal.  118;  Brummagim  v.  Spencer,  29  Cal. 
661;  Mecham  v.  McKay,  37  Cal.  154;  Norblett  v. 
Farwell,  38  Cal.  155;  Stoppelkamp  v.  Mangeot,  42 
CaL   316;  Ivory   v.   Brown,   137   Cal.   603.) 

The  actual  rental  value,  and  not  the  value  alleged 
in  the  complaint,  is  the  test  of  jurisdiction.     (Ballerino 

▼.    BigAlx>w,   00    Cal.    500.    27    Pan.    372  ) 
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The  justice's  court  has  no  jurisdiction  of  an  action 
of  unlawful  detainer,  when  the  amount  of  rent  And 
is  one  hundred  and  twenty  dollars,  and  the  plaintiff 
asks  to  have  it  trebled,  or  of  any  such  case,  when 
the  amount  ol  the  rent  when  trebled  exceeds  tyro 
hundred  dollars.  (Hoban  v.  Ryan,  130  Cal.  96,  62  Pac. 
296.) 

Real  property. — Where  the  proceedings  do  not  show 
on  their  face  that  the  title  or  possession  of  real  prop- 
erty is  involved,  but  only  that  it  may  contingently 
become  involved,  the  justice  has  jurisdiction  to  try 
the  case,  unless  it  appears  that  the  predicted  contin- 
gency actually  occurred  duringf  the  trial.  (Hart  v. 
Carnall-Hopkins  Co.,  103  Cal.  132,  37  Pac.  196.) 

Where  a  case  involving  the  title  or  possession  of 
real  property  is  appealed  from  the  justice's  court 
on  questions  of  law  and  fact,  the  superior  court  has 
jurisdiction  to  determine  the  case,  and  an  appeal 
may  be  taken  to  the  supreme  court  in  the  same  man- 
ner as  if  the  action  had  been  originally  brought  in 
the  superior  court,  or  had  been  transferred  to  it 
by  the  justice.  (Hart  v.  Carnall-Hopkins  Co.,  103 
Cal.  132,  37  Pac.  196.) 

A  complaint  to  recover  a  sum  paid  upon  a  con- 
tract to  locate  the  plaintiff  on  certain  government 
land  does  not  necessarily  involve  the  title  or  posses- 
sion of  real  property.  (Hart  v.  Carnall-Hopkins  Co., 
103   Cal.   132,   37   Pac.  196.) 

A  justice  of  the  peace  has  no  jurisdiction  to  try 
a  cause  for  an  injury  arising-  out  of  a  diversion  of 
water.     (Hill   v.   Newman,   5   Cal.   445.) 

If  the  defendant's  verified  answer  raises  a  ques- 
tion of  title  to  real  property,  the  cause  must  be  trans- 
ferred.    (Doherty  v.   Thayer,   31   Cal.   140.) 

An  action  for  trespass  on  real  property  is  within 
the  jurisdiction  of  a  justice  of  the  peace,  when  the 
damages  sued  for  are  less  than  three  hundred  dol- 
lars.    (Pollock  V.  Cummings,  38  Cal.  683.) 

Fines,  etc. — An  act  requiring  actions  to  recover  a 
penalty  imposed  upon  a  railroad  company,  for  charg- 
ing a  passenger  an  excess  of  fare,  to  be  brought 
in  the  justice's  court,  is  valid.  (Reed  v.  Omnibus  B. 
B.  Co.,  33  Cal.  212;  Smith  v.  Omnibus  B.  B.  Co.,  36 
Cal.   281.) 
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The  justice's  court  has  jurisdiction  of  an  action 
to  recover  two  hundred  dollars  for  a  forfeitnre  for 
issuing  a  certificate  of  relief  in  violation  of  section 
596  of  the  Political  Code,  the  same  being  a  penalty 
given  by  statute,  and  not  a  municipal  nne.  (Thomas 
V.  Justice's  Court,  80  Cal.  40,  22  Pac.  80.) 

If,  in  an  action  to  recover  a  money  judgment  for 
taxes,  an  answer  is  filed  which  puts  in  issue  the 
legality  of  the  tax,  the  justice  of  the  peace  is  ousted 
of  jurisdiction.     (People  v.   Mier,  24   Cal.   61.) 

Miscellaneous. — A  statute  conferring  equitable  ju- 
risdiction upon  justices'  courts  is  unconstitutional. 
(Young  V.  Wright,  52  Cal.  407;  Sutherland  v.  Sweem, 
53    Cal.    48.) 

The  county  court  had  jurisdiction,  to  try  an  indict- 
ment for  misdemeanor,  the  jurisdiction  of  the  justice 
of  the  peace  being  exclusive  as  to  misdemeanors 
where  no  indictments  had  been  found.  (Ex  parte 
McCarthy,   53    Cal.   412.) 

Sec.  12.  The  supreme  court,  the  district 
courts  of  appeal,  the  superior  courts,  and  such 
other  courts  as  the  legislature  shall  prescribe, 
shall  be  courts  of  record.  (Amendment  adopted 
November  8,  1904.) 

[ORIGINAL    SECTION.] 

Sec.  12.  The  supreme  court,  the  superior  courts, 
and  such  other  courts  as  the  legislature  shall  pre- 
scribe,  shall  be   courts   of   record. 

Sec.  13.  The  legislature  shall  fix  by  law  the 
jurisdiction  of  any  inferior  courts  which  may  be 
established  in  pursuance  of  section  one  of  this 
article,  and  shall  fix  by  law  the  powers,  duties, 
and  responsibilities  of  the  judges  thereof. 

INFEBIOB  COURTS. — The  jurisdiction,  powers, 
duties,   and   responsibilities   of   inferior   courts  cannot 

Constitution — 1 4 
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be  fixed  by  a  freeholders'  charter.  (People  v.  Toil, 
85  Cal.  333,  24  Pac.  603;  Ex  parte  Reilly,  85  Ckl. 
632,  24  Pac.  807;  People  v.  Sands,  102  Cal.  12,  36 
Pac.  404;  Milner  v.  Reibenstein,  85  Cal.  593,  24  Pac. 
935;  Ex  parte  Giambonini,  117  Cal.  573,  49  Pac.  r32.) 
The  municipal  superior  court  of  San  Francisco  had 
no  authority  to  issue  writs  of  quo  warranto,  it  being 
an  inferior  court,  and  the  jurisdiction  not  being  ex- 
pressly conferred  by  statute.  (People  v.  Gillespie,  1 
Cal.  342.) 

As  to  the  jurisdiction  of  the  recorder's  court,  see 
Ex  parte  Soto,  88  Cal.   624,  26  Pac.   530.) 

The  legislature  may  create  a  recorder's  court  with 
a  dual  jiurisdiction — being  a  recorder  as  to  some  mat- 
ters, and  a  justice  of  the  peace  as  to  others.  (Prince 
V.  Fresno,  88  Cal.  407,  26  Pac.  606.) 

The  act  of  1889,  creating  the  police  court  of  the 
city  and  county  of  San  Francisco,  held  constitutional. 
(Ex  parte  Lloyd,  78  Cal.  421,  20  Pac.  872.) 

Sec.  14.  The  legislature  shall  provide  for  the 
election  of  a  clerk  of  the  supreme  court  and  shall 
fix  by  law  his  duties  and  compensation,  which 
compensation  shall  not  be  increased  or  dimin- 
ished during  the  term  for  which  he  shall  have 
been  elected.  The  county  clerks  shall  be  ex  officio 
clerks  of  the  courts  of  record  in  and  for  their  re- 
spective counties,  or  cities  and  counties.  The 
legislature  may  also  provide  for  the  appointment, 
by  the  several  superior  courts,  of  one  or  more 
commissioners  in  their  respective  counties,  or 
cities  and  counties,  with  authority  to  perform 
chamber  business  of  the  judges  of  the  superior 
courts,  to  take  depositions,  and  perform  such 
other  business  connected  with  the  administration 
of  justice  fui  may  be  prftscribftd  by  law. 
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Sec.  15 .  No  judicial  officer,  except  justices  of 
the  peace  and  court  commissioners,  shall  receive 
to  his  own  use  any  fees  or  perquisites  of  office. 

FEES  OF  JX7DICIAL  OFFICEBS.— The  words 
''justices  of  the  peace''  as  used  in  this  section  include 
those,  by  whatever  name  they  are  called,  who  are 
invested  with  the  duties  assigned  by  the  law  to  those 
officers,  and  include  a  recorder  of  a  city.  (Curtis  v. 
Sacramento,  13  Cal.  290.) 

Sec.  16.  The  legislature  shall  provide  for  the 
speedy  publication  ot  such  opinions  of  the  su- 
preme court  and  of  the  district  courts  of  appeal 
as  the  supreme  court  may  deem  expedient,  and 
all  opinions  shall  be  free  for  publication  by  any 
person.  (Amendment  adopted  November  8, 
1904.) 

[ORIGINAL   SECTION.] 

Sec.  10.  The  legislature  shall  provide  for  the 
speedy  publication  of  such  opinions  of  the  supreme 
court  as  it  may  deem  expedient,  and  all  opinions 
shall  be  free  for  publication  by  any  person. 

Sec.  17.  The  justices  of  the  supreme  court  and 
of  the  district  courts  of  appeal,  and  the  judges 
of  the  superior  courts,  shall  severally,  at  stated 
times  during  their  continuance  in  office,  receive 
for  their  service  such  compensation  as  is  or  shall 
be  provided  by  law.  The  salaries  of  the  judges  of 
the  superior  court,  in  all  counties  having  but  one 
judge,  and  in  all  counties  in  which  the  terms  of 
the  judges  of  the  superior  court  expire  at  the 
same  time,  shall  not  hereafter  be  increased  or 
diininished  after  their  election,  nor  during  the 
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term  for  which  they  shall  have  been  elected. 
Upon  the  adoption  of  this  amendment  the  sala- 
ries then  established  by  law  shall  be  paid  uni- 
formly to  the  justices  and  judges  then  in  office. 
The  salaries  of  the  justices  of  the  supreme  court 
and  of  the  district  courts  of  appeal  shall  be  paid 
by  the  state.  One-half  of  the  salary  of  each 
superior  court  judge  shall  be  paid  by  the  state ; 
and  the  other  half  thereof  shall  be  paid  by  the 
county  for  which  he  is  elected.  On  and  after  the 
first  day  of  January,  A.  D.  one  thousand  nine 
hundred  and  seven,  the  justices  of  the  supreme 
court  shall  each  receive  an  annual  salary  of 
eight  thousand  dollars,  and  the  justices  of  the 
several  district  courts  of  appeal  shall  each  re- 
ceive an  annual  salary  of  seven  thousand  dollars ; 
the  isaid  salaries  to  be  payable  monthly 
(Amendment  adopted  November  6,  1906.) 

[AMENDMENT  OF  1904.] 
Sec.  17.  The  justices  of  the  supreme  court  and  of 
the  district  courts  of  appeal,  and  the  judges  of  the 
superior  court  shall  severally,  at  stated  times  during 
their  continuance  in  office,  receive  for  their  services 
such  compensation  as  is  or  shall  be  provided  by  law, 
which  shall  not  be  increased  or  diminished  after  their 
election,  nor  during  the  term  for  which  they  shall 
have  been  elected.  The  salaries  of  the  justices  of  the 
supr^ne  court  and  of  the  district  courts  of  appeal 
shall  be  paid  by  the  state.  One-half  of  the  salary  of 
each  superior  court  judge  shall  be  paid  by  the  state; 
the  other  half  thereof  shall  be  paid  by  the  county 
for  which  he  is  elected.  (Amendment  adopted  Novem- 
ber 8,  1904.) 
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[ORIGINAL    SECTION.] 

See.  17.  The  justices  of  the  supreme  court  and 
judges  of  the  superior  court  shall  severally,  at  stated 
times  during  their  continuance  in  office,  receive  for 
their  services  a  compensation  which  shall  not  be 
increased  or  diminished  after  their  election,  nor 
during  the  term  for  which  they  shall  have  been 
elected.  The  salaries  of  the  justices  of  the  supreme 
court  shall  be  paid  by  the  state.  One-half  of  the 
salary  of  each  superior  court  judge  shall  be  paid  by 
the  state;  the  other  half  thereof  shall  be  paid  by 
the  county  for  which  he  is  elected.  During  the 
term  of  the  first  judges  elected  under  this  constitu- 
tion, the  annual  salaries  of  the  justices  of  the  su- 
preme court  shall  be  six  thousand  dollars  each. 
Until  otherwise  changed  by  the  legislature,  the  su- 
perior court  judges  shall  receive  an  annual  salary 
of  three  thousand  dollars  each,  payable  monthly, 
except  the  judges  of  the  city  and  county  of  San 
Francisco,  and  the  counties  of  Alameda,  San  Joaquin, 
Los  Angeles,  Santa  Clara,  Yuba  and  Sutter  combined, 
Sacramento,  Butte,  Nevada,  and  Sonoma,  which  shall 
receive  four   thousand   dollars  each. 

8ALABIBS  OF  JUDICIAL  OFFICERS.— This  pro- 
vision does  not  exempt  judges  from  the  necessity  of 
an  appropriation  for  their  salaries  by  the  legislature. 
(Myers   v.   English,   9   Cal.   341.) 

The  law  providing  for  an  increase  of  salary  of 
justices  of  the  supreme  court,  though  an  existing 
statute,  is  not  in  force,  because  there  is  no  subject 
upon  which  it  can  constitutionally  operate  until  the 
expiration  of  the  terms  of  the  present  justices.  (Har- 
rison V.  Colgan,  148  Cal.  69.; 

The  terms  of  justices  of  the  district  court  of  l^ 
peal  began  to  run  as  soon  as  that  office  was  created, 
and  not  upon  their  appointment,  and  any  increase 
in  their  salary  cannot  affect  persons  appointed  for 
that  term.     (Harrison  v.  Colgan,  148  Cal.  69.^ 
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An  act  whiQh  is  approved  before  the  beginning  of 
a  term,  but  does  not  go  into  effect  until  after  the 
term  commences,  cannot  affect  the  salary  of  officers 
during  that  term.     (Harrison  y.  Golgan,  148  Cal.  69.) 

Sec.  18.  The  judges  of  the  supreme  court, 
and  the  district  courts  of  appeal,  and  the  judges 
of  the  superior  courts  shall  be  ineligible  to  any 
other  office  or  public  employment  than  a  judicial 
office  or  employment  during  the  term  for  which 
they  shall  have  been  elected,  (Amendment 
adopted  November  8,  1904.) 

[OEIGINAL  SECTION.] 
Sec.  18.  The  justices  of  the  supreme  court  and 
judges  of  the  superior  courts  shaU  be  ineligible  to 
any  other  office  or  public  employment  than  a  judicial 
office  or  ^employment  during  the  term  for  which  they 
shall  have  been  elected. 

Sec.  19.  Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state  the 
testimony  and  declare  the  law. 

INSTBUCTIONS. — A  mere  statement  of  the  evi- 
dence is  not  in  violation  of  this  section.  (People  v. 
Ohristensen,  85  Cal.  568,  24  Pac.  888.) 

It  is  error  for  the  judge  to  state  his  impressions  of 
the  substance  and  effect  of  the  testimony  without 
stating  its  contents,  and  to  teU  the  jury  that  other 
witnesses  corroborate  certain  statements  of  the  pros- 
ecuting witness.  (People  v.  Gordon,  88  CaL  422,  26 
Pac.   502.) 

An  instruction  that  *'the  testimony  in  the  case 
shows"  certain  facts  is  violative  of  this  sectioT). 
(People  V.  Casey,  65  Cal.  260.) 

A  charge  which  assumes  as  proven  a  fact  in  issue 
is  erroneous.  (CaldweU  v.  Center,  30  CaL  539:  Peo- 
ple V,  Dick,  32  CaL  213.) 
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As  to  the  effect  of  this  provision  on  section  2061 
of  the  Code  of  Civil  Procedure,  see  People  v.  Paulsell, 
115   Cal.   6,   14,   46   Pac.   734.) 

Improper  instructions. — ^The  following  particular 
instructions  have  been  held  to  violate  this  section: 
An  instruction  that  possession  of  property  recently 
stolen  is  a  strong  circumstance  of  guilt.  (People  v. 
Cline,  74  Cal.  575,  16  Pac.  391;  People  v.  Titherington, 
59  Cal.  598;  People  v.  Ah  Sing,  59  Cal.  400) ;  an  instruc- 
tion that  the  recent  possession  of  stolen  goods  raises 
a  presumption  that  the  possessor  is  the  thi^f  (People 
V.  Gutierrez,  74  Cal.  81, 15  Pac.  444;  People  v.  Mitchell, 
55  Cal.  236);  an  instruction  that  the  flight  of  the  de- 
fendant is  strong  presumptive  evidence  of  his  guilt 
(People  V.  Wong  A-h  Ngow,  54  Cal.  151);  a  charge 
as  to  the  relative  value  of  direct  and  circumstantial 
evidence  (People  v.  Vereneseneckockockhoff,  129  Cal. 
497,  58  Pac.  156,  62  Pac.  Ill;  People  v.  O'Brien,  130 
Cal.  1,  62  Pac.  297);  an  instruction  that  **it  may  be 
impossible  to  show  or  establish  a  motive,  for  the  rea- 
son that  we  cannot  fathom  the  mind  of  the  accused 
on  trial,  and  ascertain  if  there  is  not  a  hidden  de- 
sire of  vengeance  or  some  passion  to  be  gratified" 
(People  V.  Vereneseneckockockhoff,  129  Cal.  497,  58 
Pac.  156,  62  Pac.  Ill;  People  v.  Botkin,  132  Cal.  231); 
an  instruction  that  certain  facts  are  proper  to  be  tak- 
en into  consideration  by  the  jury,  as  throwing  doubt 
upon  a  certain  controverted  fact  (People  v.  Lee,  119 
CaL  84,  51  Pac.  22);  an  instruction  that  if  the  jury 
are  satisfied  that  an  attempt  to  commit  rape  was 
made,  the  evidence  must  also  satisfy  them  that  it 
was  accomplished,  and  that  in  the  09;lnlon  of  the 
Judge  upon  the  evidence  there  could  be  no  conviction 
of  an  attempt  (People  v.  Baldwin,  117  Cal.  244,  49 
Pac.  186);  an  instruction  that  if  the  prosecutrix  com- 
mitted lewd  and  immodest  acts,  she  was  not  of 
chaste  character  (People  v.  Samonset,  97  Cal.  448,  32 
Pac.  520);  an  instruction  that  the  testimony  of  an 
accomplice  ought  to  be  viewed  with  distrust,  and  the 
evidence  of  the  oral  admissions  of  a  party  with  cau- 
tion (People  V.  O'Brien,  96  Cal.  171,  31  Pac.  45;  Goss 
V,  Steiger  Terra  Cotta  Works,  148  Cal.  155);  an 
instruction  that,  if  the  testimony  is  believed,  it  would 
undoubtedly  maka  out  a  oas«  of   mnrdAr  in   thn  first. 
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degree,  and  that  it  tended  to  show  that  the  murder 
was  willful  (People  v.  Chew  Sing  Wing,  88  Cal.  268, 
25  Pac.  1099);  an  instruction  that  the  4;e8timony  of 
the  prosecuting  witness  not  being  disputed,  the  jury 
were  bound  to  presume  it  to  be  true,  where  there  is 
a  conflict  as  to  the  facts  testified  to  by  such  witness 
(People  V.  Murray,  86  Cal.  31,  24  Pac.  802);  an  in- 
struction virtually  assuming  the  testimony  of  a  party 
to  a  material  fact  to  be  true  (Vulicevich  v.  Skinner, 
77  Cal.  239,  19  Pac.  424);  an  instruction  that  unless 
the  dam  had  gates  sufficient  for  certain  named  pur- 
poses, it '  was  insufficiently  and  negligently  con- 
structed (Weiderkind  v.  Tuolumne  County  Water  Co., 
6.5  Cal.  431,  4  Pac.  415);  an  instruction  that  **  under 
the  case  and  proofs  as  here  made  ,no  presumption  of 
negligence  arises  against  the  defendant  from  the 
mere  fact  that  an  accident  has  occurred"  (Sullivan 
V.  Market  St.  Ry.  Co.,  136  Cal.  479,  69  Pac.  143);  an 
instruction  that  the  condemnation  sought  is  not  neces- 
sary (Santa  Ana  v.  Gildraacher,  133  Cal.  395,  65  Pac. 
883) ;  ai-  instruction  that  the  testimony  of  an  ac- 
complice ought  to  be  viewed  with  distrust  and  the  evi- 
dence of  the  oral  admission  of  a  party  with  caution 
(People  V.  Wardrip,  141  Cal.  229);  an  instruction  that 
if  the  jury  believe  a  particular  witness  they  shall 
render  a  verdict  accordingly  (People  v.  Barker,  137 
Cal.  557);  an  instruction  assuming  that  there  may  be 
an  inference  or  definite  presumption  of  guilt  of  the 
crime  of  burglary  from  the  mere  unexplained  fact  of 
possession  of  stolen  property  (People  v.  Boxer,  137 
Cal.  562.  See,  also,  Kerrigan  v.  Market  Street  Ry. 
Co.,  138  Cal.  506). 

Proper  instructions. — On  the  other  hand,  the  fol- 
lowing instructions  have  been  held  not  to  violate 
this  provision:  An  instruction  that  the  jury  may  con- 
sider the  circumstance  that  the  defendant  fled  from 
arrest  (People  v.  Boss,  115  Cal.  233,  46  Pac.  1059);  an 
instruction  that  there  is  no  evidence  which  would  re- 
duce the  crime  charged  to  manslaughter  (People  v.. 
King,  27  Cal.  507);  an  instruction  that  there  was  evi< 
dence  tending  to  show  that  the  watch  was  taken  near 
the  door,  and  that  the  defendant  testifled  that  he 
picked  it  up  near  the  counter  (People  v.  Perry,  65 
GaL  568,  4  Pac.  572);  an  inatruetion  that  poasesflian 
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of  stolen  goods  soon  after  they  were  stolen,  unless  sat- 
isfactorily explained,  is  a  circumstance  to  be  consid- 
ered in  connection  with  other  suspicious  facts,  in  de- 
termining the  guilt  of  the  defendant  (People  v.  Han- 
non,  85  Cal.  374,  24  Pac.  706) ;  an  instruction  that  the 
jury  might  consider  the  relation  of  the  defendant  to 
the  case  in  considering  his  testimony,  the  conse- 
quences to  him  resulting  from  the  verdict,  etc.  (Peo- 
ple V.  O'Brien,  96  Cal.  171,  31  Pac.  45);  an  instruction 
that  a  ratification  may  be  found  from  an  unreason- 
able delay  to  object  (Hill  v.  Finigan,  77  Cal.  267,  19 
Pac.  494). 

Sec.  20.  The  style  of  all  process  shall  be,  **The 
People  of  the  State  of  California,"  and  all  prose- 
cutions shall  be  conducted  in  their  name  and  by 
their  authority. 

PROCESS. — ^The  word  "process"  as  used  in  this 
section  does  not  apply  to  the  warrants  by  which 
prisoners  are  held  and  committed  to  the  state  prison 
after  conviction.  (Ex  parte  Ahern,  103  Cal.  412,  37 
Pac.  390.) 

The  notice  to  be  given  to  creditors  on  filing  a  pe- 
tition in  insolvency  is  not  process;  and  even  if  it  were 
process,  the  fact  that  it  does  not  run  in  the  name  of 
the  people  of  the  state  of  California  is  not  a  fatal  er- 
ror going  to  the  jurisdiction.  (Brewster  v.  Ludekins, 
19   Cal.   162.) 

An  action  to  punish  a  defendant  for  the  violation 
of  an  ordinance  is  a  criminal  action,  and  must  be 
prosecuted  in  the  name  of  the  people.  (Santa  Bar- 
bara v.-  Sherman,  61  Cal.  57.) 

An  act  authorizing  the  removal  of  a  board  of  super- 
visors from  office  for  delay  in  fixing  water  rates  ''at 
the  suit  of  any  interested  party"  is  in  conflict  with 
this  section.  (Fitch  v.  Supervisors,  122  Cal.  285,  54 
Pac.   901.) 

An  order  of  arrest  in  a  civil  action  is  not  ' '  process ' ' 
within  the  meaning  of  this  section.  (Dusy  v.  Helm, 
59  Cal.  188.) 


Art.  VI,  §§  21-23      constitution  of  1879.  218 

Sec.  21.  The  supreme  court  may  appoint  a 
reporter  and  not  more  than  three  assistant  re- 
porters of  the  decisions  of  the  supreme  court  and 
of  the  district  courts  of  appeal.  Each  of  the 
district  courts  of  appeal  shall  appoint  its  own 
clerk.  All  of  the  officers  herein  mentioned  shall 
hold  office  and  be  removable  at  the  pleasure  of 
the  courts  by  which  they  are  severally  appointed, 
and  they  shall  receive  such  compensation  as  shall 
be  prescribed  by  law,  and  discharge  such  duties 
as  shall  be  prescribed  by  law,  or  by  the  rules  or 
orders  of  the  courts  by  which  they  are  severally 
appointed.  (Amendment  adopted  November  8, 
1904.) 

[OEIGINAL  SECTION.] 

Sec.  21.  The  justices  shall  appoint  a  reporter  of 
the  decisions  of  the  supreme  court,  who  shall  hold 
his  office  and  be  removable  at  their  pleasure.  He 
shaU  receive  an  annual  salary  not  to  exceed  twenty- 
five  hundred  dollars,  payable  monthly. 

REFOSTEB  OF  DECISIONS.— The  provision  of 
this  section  as  to  the  salary  of  the  reporter  is  pro- 
hibitory, and  forbids  a  salary  greater  than  two  thou- 
sand five  hundred  dollars.  (Smith  v.  Kenfield,  57 
Cal.   138.) 

# 

Sec.  22.  No  judge  of  a  court  of  record  shall 
practice  law  in  any  court  of  this  state  during  his 
continuance  in  office. 

Sec.  23.  No  one  shall  be  eligible  to  the  office 
of  a  justice  of  the  supreme  court,  or  of  a  district 
court  of  appeal,  or  of  a  judge  of  a  superior  court, 
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unless  he  shall  have  been  admitted  to  practice  be- 
fore the  supreme  court  of  the  state.  (Amend- 
ment adopted  November  8,  1904.) 

[OEIGINAL  SECTION.] 

See.  23.  Ko  one  shaU  be  eligible  to  the  office  of 
justice  of  the  Bupreme  court,  or  to  the  office  of  judge 
of  a  superior  court,  unless  he  shall  have  been  admitted 
to  practice  before  the  supreme  court  of  the  state. 

Sec.  24.  No  judge  of  the  supreme  court  nor 
of  a  district  court  of  appeal,  nor  of  a  superior 
court,  shall  draw  or  receive  any  monthly  salary 
unless  he  shall  make  and  subscribe  an  affidavit 
before  an  officer  entitled  to  administer  oaths,  that 
no  cause  in  his  court  remains  pending  and  un- 
decided, that  has  been  submitted  for  decision  for 
a  period  of  ninety  days.  In  the  determination  of 
causes  all  decisions  of  the  supreme  court  and  of 
the  district  courts  of  appeal  shall  be  given  in 
writing,  and  the  grounds  of  the  decision  shall  be 
stated.  When  the  justices  of  a  district  court  of 
appeal  are  unable  to  concur  in  a  judgment,  they 
shall  give  their  several  opinions  in  writing  and 
cause  copies  thereof  to  be  forwarded  to  the  su- 
preme court.  (Amendment  adopted  November 
8,  1904.) 

[OBIGINAL  SECTION.] 

Sec.  24.  No  judge  of  a  superior  court  nor  of  the 
supreme  court  shall,  after  the  first  day  of  July,  one 
thousand  eight  hundred  and  eighty,  be  allowed  to 
draw  or  receive  any  monthly  salary  unless  he  shall 
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take  and  subscribe  an  affidavit  before  an  officer  en- 
titled to  administer  oaths,  that  no  cause  in  his  court 
remains  undecided  that  has  been  submitted  for  de- 
cision for  the  period  of  ninety  days. 

DECISIONS. — Failure  to  decide  all  cases  within 
ninety  days  does  not  work  a  forfeiture  of  the  salary 
of  the  judge.     (Meyers  v.  Kenfield,  62  Cal.  512.) 

Sec.  25.  The  present  supreme  court  commis- 
sion shall  be  abolished  at  the  expiration  of  its 
present  term  of  oflSce,  and  no  supreme  court  com- 
mission shall  be  created  or  provided  for  after 
January  1st,  A.  D.  1905.  (Amendment  adopted 
November  8,  1904.) 
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ARTICLE  VII. 


PAEDONING  POWBB. 

Section  1.  The  governor  shall  have  the  power 
to  grant  reprieves,  pardons,  and  commutations  of 
sentence,  after  conviction,  for  all  offenses  except 
treason  and  cases  of  impeachment,  upon  such  con- 
ditions, and  with  such  restrictions  and  limita- 
tions, as  he  may  think  proper,  subject  to  such 
regulations  as  may  be  provided  by  law  relative 
to  the  manner  of  applying  for  pardons.  Upon 
conviction  for  treason,  the  governor  shall  have 
power  to  suspend  the  execution  of  the  sentence 
until  the  case  shall  be  reported  to  the  legislature 
at  its  next  meeting,  when  the  legislature  shall 
either  pardon,  direct  the  execution  of  the  sen- 
tence, or  grant  a  further  reprieve.  The  governor 
shall  communicate  to  the  legislature,  at  the  be- 
ginning of  every  session,  every  case  of  reprieve 
or  pardon  granted,  stating  the  name  of  the  con- 
vict, the  crime  for  which  he  was  convicted,  the 
sentence,  its  date,  the  date  of  the  pardon  ©r  re- 
prieve, and  the  reasons  for  granting  the  same. 
Neither  the  governor  nor  the  legislature  shall 
have  power  to  grant  pardons,  or  commutations 
of  sentence,  in  any  case  where  the  convict  has 
been  twice  convicted  of  felony,  unless  upon  the 
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written  recommendation  of  a  majority  of  the 
judges  of  the  supreme  court. 

PABDONINa  POWER. — The  pardoning  power  is 
the  same  as  that  exercised  by  the  representatives  of 
the  English  crown  in  this  country  in  colonial  times. 
(People  V.  Bowen,  43  Cal.  439.) 

A  document  signed  by  the  governor  releasing  a 
prisoner  before  the  expiration  of  his  term  for  good 
behavior  does  not  remove  the  disability  to  testify. 
(Blanc  V.  Bodgers,  49  Cal.   15.) 

A  pardon  removes  the  disability  to  testify^  and  all 
disabilities  which  follow  the  conviction.  (People  v. 
Bowen,  43  Cal.  439.) 

An  offender  may  be  pardoned  after  he  has  suffered 
the  punishment  adjudged  for  his  crime.  (People  v. 
Bowen,  43  Cal.  439.) 

An  executive  act  restoring  a  convicted  criminal  to 
the  right  of  citizenship  is  not  a  pardon  and  does  not 
remove  the  legal  infamy  and  disability.  (People  v. 
Bowen,  43   Cal.  439.) 

The  pardoning  power  does  not  extend  to  the  rein- 
statement of  an  attorney  excluded  from  the  practice 
by  law  or  the  order  of  a  court.  (Cohen  v.  Wright, 
22  Cal.  293,  323.) 

The  governor  may  pardon  as  well  before  as  after 
trial.  (Hatzfield  v.  Gulden,  7  Watts,  152;  York  Co. 
V.  Dalhousie,  45  Pa.  St.  372;  Commonwealth  v.  Hileh- 
man,  46  Pa.  St.  357.) 

The  pardon  may  be  conditional  as  well  as  absolute. 
(Howell's  Case,  8  Watts  &  S.  197;  People  v.  Potter,  1 
Park.  C.  C.  47;  Ex  parte  Wells,  18  How.  314.) 

If  a  pardon  be  obtained  by  fraud  it  may  be  re- 
voked before  actual  delivery.  (Ex  parte  De  Puy,  3 
Ben.   307;  Commonwealth  v.   Ahl,  43  Pa.   St.   53.) 

The  pardoning  power  has  no  authority  to  decree  a 
repayment  of  a  fine.  (Cook  y.  Middlesex,  27  N.  J.  L. 
637.) 

Delivery  is  essential  to  give  effect  to  a  pardon. 
(Matter  of  De  Puy,  3  Ben.  320;  Commonwealth  v. 
Halloway,  41   Pa.   St.  210.) 
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ARTICLE  VIIL 

MILITIA. 

§    1.    Organization  and  calling  forth  of. 
§    2.    Device,  banner,  or  flag  to  be  used. 

Section  1.  The  legislature  shall  provide,  by 
law,  for  organizing  and  disciplining  the  militia, 
in  such  manner  as  it  may  deem  expedient,  not  in- 
compatible with  the  constitution  and  laws  of  the 
United  States.  Officers  of  the  militia  shall  be 
elected  or  appointed  in  such  manner  as  the  legis- 
lature shall  from  time  to  time  direct,  and  shall 
be  commissioned  by  the  governor.  The  governor 
shall  have  power  to  call  forth  the  militia  to  exe- 
cute the  laws  of  the  state,  to  suppress  insurrec- 
tions, and  repel  invasions. 

MILITIA. — ^As  to  the  power  of  the  governor  to  eaU 
out  the  militia,  see  Stimson's  American  Statute  Law, 
see.  298. 

An  act  authorizing  the  governor  to  call  out  the 
militia  when  he  deemed  it  necessary  to  suppress  riots 
or  mobs  was  held  unconstitutional.  (Green  v.  State, 
15  Lea,  708.) 

The  mere  refusal,  by  incumbents  of  offices,  to  sur-  ^^, 

render  them  is  not  an  insurrection,  and  will  not  jus-     fl^|^>| 
tif y    employment    of    the    militia.     (In    re    Fire    e^  /  r  ^^i"^ 
Commrs.,   19   Colo.  503.)  mtjir^JoJ'      \ 


1jA«-^' 


Sec.  2.    All  military  organizations  provided7 
for  by  this  constitution,  or  any  law  of  this  state, 
and  receiving  state  support,  shall,  while  under 
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arms  either  for  ceremony  or  duty,  carry  no  de- 
vice, banner,  or  flag  of  any  state  or  nation,  ex- 
cept that  of  the  United  States  or  the  state  of 
California. 
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ARTICLE  IX. 

EDUCATION. 

S    1.    Promotion    of    intellectual    improvement. 

§    2.     Superintendent   of   public   instruction. 

S    3.    County  tupefintendentB  of  schools. 

§  4.  School  funds,  source  and  origin,  and  how  ap- 
propriated. 

§     5.     System  of  common  schools  to  be  provided. 

I    6.    Sohotol  system,  what  to  include. 

I  7.  Taxt-boo^ks,  who  to  adopt — Iiocal  boards  of  ed- 
ucation. 

§     8.     Sectarianism  prohibited. 

§  9.  University  fund,  creation,  management|  and 
application  of. 

§  10.    Leland  Stanford  Junior  University. 

§  11.    The  California  School  of  Mechanical  Arts. 

Section  1.  A  general  diffusion  of  knowledge 
and  intelligence  being  essential  to  the  preserva- 
tion of  the  rights  and  liberties  of  the  people,  the 
legislature  shall  encourage  by  all  suitable  means 
tha  ptroi&otioni  of  intellectual,  scientific,  morale 
and  agricultural  improvement. 

BimCUITIOlf.— The  act  of  1880  establishing  the 
state  agricttltural  society,  and  providing  for  the  ex- 
hibition of  breeds  of  horses,  etc.,  and  of  agricultural, 
mechanical,  and  domestic  manufactures  and  produc- 
tions, is  authorized  by  this  section.  (Melvin  v.  State, 
m  CaJ.  1$,  53  Pac.  416.) 

Sec.  2.  A  superintendent  of  public  instruc- 
tion shall,  at  each  gubernatorial  election  after  the 

Constitution — 15 
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adoption  of  this  constitution,  be  elected  by  the 
qualified  electors  of  the  state.  He  shall  receive 
a  salary  equal  to  that  of  the  secretary  of  state, 
and  shall  enter  upon  the  duties  of  his  ofi&ce  on 
the  first  Monday  after  the  first  day  of  January 
next  succeeding  his  election. 

Sec.  3.  A  superintendent  of  schools  for  each 
county  shall  be  elected  by  the  qualified  electors 
thereof  at  each  gubernatorial  election ;  provided, 
that  the  legislature  may  authorize  two  or  more 
counties  to  unite  and  elect  one  superintendent  for 
the  counties  so  uniting. 

SUPEBINTENDENT.  —  The  superintendent  of 
schools  is  a  county  officer.  (People  v.  Babcock,  114 
Cal.  559,  46  Pac.   818.) 

The  superintendent  of  schools  of  San  Francisco  is 
not  affected  by  the  provision  of  the  County  Govern- 
ment Act  making  the  board  of  supervisors  the  ap- 
pointing power.  (People  y.  Babcock,  114  Cal.  559,  46 
Pac.  818.) 

The  election  of  superintendent  of  schools  is  gov- 
erned by  this  constitutional  provision,  and  not  by  the 
County  Government  Act.  (Kahn  v.  SutrO|  114  CaL 
316,  46  Pac.  87.) 

Under  a  provision  of  the  Consolidation  Act  provid- 
ing that  officers  appointed  to  fill  vacancies  should 
hold  office  ''until  the  regular  election  then  next  fol- 
lowing," a  superintendent  of  schools  thus  appointed 
will  only  hold  till  the  next  general  election,  and  not 
till  the  next  gubernatorial  election.  (People  v.  Bab- 
cock, 123  Cal.  307',  55  Pac.  1017.) 

Sec.  4.  The  proceeds  of  all  lands  that  have 
been  or  may  be  granted  by  the  United  States  to 
this  state  for  the  support  of  common  schools 
which  may  be,  or  may  have  been,  sold  or  disposed 
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of ,  and  the  five  hundred  thousand  acres  of  land 
granted  to  the  new  states  under  an  act  of  Con- 
gress distributing  the  proceeds  of  the  public 
lands  among  the  several  states  of  the  Union,  ap- 
proved A.  D.  one  thousand  eight  hundred  and 
forty-one,  and  all  estates  of  deceased  persons 
who  may  have  died  without  leaving  a  will  or 
heir,  and  also  such  per  cent,  as  may  be  granted, 
or  may  have  been  granted,  by  Congress  on  the 
sale  of  lands  in  this  state,  shall  be  and  remain  a 
perpetual  fund,  the  interest  of  which,  together 
with  all  the  rents  of  the  unsold  lands,  and  such 

other  means  as  the  legislature  may  provide,  shall 
be  inviolably  appropriated  to  the  support  of 
common  schools  throughout  the  state. 

SCHOOL  FUND.— The  word  "means"  includes  any 
fund  arising  from  annual  taxation  for  school  purposes 
levied  under  general  laws  passed  for  that  purpose. 
(Crosby  v.  Lyon,  37  Cal.  242.) 

Whenever  the  legislature  raises  a  fund  for  the  sup- 
port of  common  schools,  anj  contemporaneous  or  sub- 
sequent legislature  having  for  its  object  the  dlTersion 
of  such  fund  to  any  other  purpose  is  void.  (Crosby 
V.  Lyon,  37  Cal.  242.) 

This  section  does  not  limit  the  power  of  the  legis- 
lature to  declare  that  aliens  may  be  heirs.  It  con- 
templates some  procedure  in  the  nature  of  office 
found  by  which  the  right  of  the  state  shall  be  ascer- 
tained «nd  determined,  and  legislation  providing  for 
the  sale  of  the  land.  (State  v.  Smith,  70  Cal.  153,  12 
Pac.    121.) 

Money  raised  for  the  support  of  the  common  schools 
does  not  become  a  part  of  the  school  fund  of  the 
county  until  it  has  been  apportioned  to  the  several 
counties  by  the  superintendent  of  public  instnictioB. 
(McCord  T.  Slavin,  143   CaL  325.) 
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Sec.  5 .  The  legislatare  shall  provide  for  a 
system  of  common  schools  by  which  a  free  school 
shall  be  kept  up  and  supported  in  each  district 
at  least  six  months  in  eyery  year,  after  the  first 
year  in  which  a  school  has  been  estabMi^ed. 

SCHOOL  SYSTEM.— The  opportunity  for  instmc- 
tioB  in  public  schools  given  by  the  statuteB  and  <^^- 
stitution  is  a  legal  right,  as  much  as  a  vested  right  im 
property.     (Ward  v.  Plood,  48  Cal.   36.) 

By  the ,  constitution  the  edueational  department  is 
made  a  state^  as  distinguished  from  a  mu&icipaly 
care,  and  the  regulation  of  schools  in  San  I^ancisco 
does  not  remain  unchangeable  und^r  the  Consolida^ 
tion  Act.  The  Consolidation  Aet  may  remain  for  mu- 
nicipal purposes,  yet  the  educational  department,  as 
a  state  matter,  be  subject  to  general  laws  panad  for 
that  purpose.  (Earl  v.  Board  of  Education,  55  Cak 
489.) 

This  provision  requires  the  adoption  of  OM  syi- 
tem,  which  shall  be  applicable  to  all  the  common 
sehools.  (Kennedy  v.  Miller,  97  Cal.  429,  32  Pae.  558; 
San  Diego  v.  Dauer,  97  Cal.  442,  82  Pac.  561;  Bruch 
V.  Colombet,  104  Cal.  847,  38  Pac.  45.) 

It  does  not  authorize  one  syifteiB  for  school  dis- 
tricts having  boards  of  education,  and  another  sys- 
tem for  school  districts  not  having  boards  of  educa- 
tion.    (Bruch  V.  Colombet,  104  Cal.  347,  38  Pae.  45.) 

It  is  within  the  constitutional  power  of  the  legis- 
lature  to  provide  for  the  establishment  of  separate 
schools  for  colored  children,  and  the  exeiueion  of  col- 
ored children  from  schools  attended  by  white  eh3<- 
dren.  (Wysinger  v.  Crookshank,  82  CaL  588,.  28  Pac. 
54;  Ward   v.   Flood,  48   Cal.   36.) 

But  the  legislature  cannot,  while  providing  a  Mfih 
tern  of  education  for  the  youth  of  the  state,  exclude 
from  its  benefits  children  merely  because  ei  their 
African  descent.     (Ward  v.  Flood,  48  Oal.  36.) 

See.  6.  The  public  school  system  shall  include 
primary  and  grammar  schools,  and  such  high 
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A  statute  authorizing  county  assessors  to  retain,  as 
their  compensation  in  collecting,  fifteen  per  cent  of 
all  poll  taxes  collected  by  them,  is  not  in  conflict  with 
this  section,  since  the  word  "exclusively"  is  directed 
to  the  point  that  the  school  funds  must  be  applied  to 
the  support  of  primary  and  grammar  schools,  to  the 
exclusion  of  other  schools.  (San  Luis  Obispo  ▼. 
Felts,  104  Cal.  60,  37  Pac.  780.) 

The  words  "average  daily  attendance/'  used  in  sub- 
division 4  of  section  1858  of  the  Political  Code,  in  re- 
gard to  apportionment  of  funds,  mean  average  daily 
attendance  in  the  common  schools  of  the  district,  and 
do  not  include  the  high  schools  and  evening  schools. 
(Stockton  School  Dist.  v.  Wright,  134  Cal.  64.) 

All  school  funds  must  be  applied  exclusively  to 
primary  and  grammar  schools.  (Stockton  School  Dis- 
trict V.  Wright,  134  Cal.  64,  66  Pac.  34.) 

The  provision  that  the  moneys  derived  from  the 
sale  of  uncovered  lands  should  be  "paid  into  the 
school  fund  of  the  county  where  the  land  lies ' '  was 
not  an  *  *  appropriation ' '  of  these  moneys.  (MeCord  v. 
Slavin,   143   Cal.   325.) 

While  high  schools  are  part  of  the  public  school 
system,  it  was  intended  to  make  them  entirely  dis- 
tinct from  primary  and  grammar  schools.  (Brown 
V.  City  of  Visalia,  141  Cal.  372.) 

The  term  "public  schools''  in  section  798  of  the 
Municipal  Corporation  Act  does  not  embrace  high 
schools.     (Brown  v.  City  of  Visalia,  141  Cal.  372.) 

Kindergartens  are  not  part  of  the  "primary  and 
grammar''  schools,  and  attendance  upon  them  can- 
not be  considered  in  apportioning  the  state  school 
fund.     (Los  Angeles  v.  Kirk,  148  Cal.  385.) 

Sec.  7.  The  governor,  the  superintendent  of 
public  instruction,  the  president  of  the  University 
of  California,  and  the  professor  of  pedagogy 
therein,  and  the  principals  of  the  state  normal 
schools  shall  constitute  the  state  board  of  educa- 
tion, and  shall  compile,  or  cause  to  be  compiled, 
and  adopt,  a  uniform  series  of  text-books  for  use 
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in  the  common  schools  throughout  the  state.  The 
state  board  may  cause  such  text-books,  when 
adopted,  to  be  printed  and  published  by  the  su- 
perintendent of  state  printing,  at  the  state  print- 
ing ofSce,  and,  when  so  printed  and  published,  to 
be  distributed  and  sold  at  the  cost  price  of  print- 
ing, publishing,  and  distributing  the  same.  The 
text-books  so  adopted  shall  continue  in  use  not 
less  than  four  years;  and  said  state  board  shall 
perform  such  other  duties  as  may  be  prescribed 
by  law.  The  legislature  shall  provide  for  a  board 
of  education  in  each  county  in  the  state.  The 
county  superintendents  and  the  county  boards  of 
education  shall  have  control  of  the  examination 
of  teachers  and  the  granting  of  teachers'  cer- 
tificates within  their  respective  jurisdictions. 
(Amendment  adopted  November  6,  1894.) 

[AMENDMENT  OF  1885,] 

See.  7.  The  governor,  superintendent  of  publie  in- 
stntction,  and  the  principals  of  the  state  normal 
schools,  shall  constitute  the  state  board  of  education, 
and  shall  compile,  or  cause  to  be  compiled,  and  adopt 
a  uniform  series  of  text-books  for  use  in  the  com- 
mon schools  throughout  the  state.  The  state  board 
may  cause  such  text-books,  when  adopted,  to  be 
printed  and  published  by  the  superintendent  of  state 
printing,  at  the  state  printing  office;  and  when  so 
printed  and  published,  to  be  distributed  and  sold  at 
the  cost  price  of  printing,  publishing,  and  distribut- 
ing the  same.  The  text-books,  so  adopted,  shall  con- 
tinue in  use  not  less  than  four  years;  and  said  state 
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board  shall  perforin  such  other  duties  as  may  be 
prescribed  by  law.  The  legislature  shall  provide  for 
a  board  of  education  in  each  county  in  the  state. 
The  county  superintendents  and  the  county  boards  of 
education  shall  have  control  of  the  examination  of 
teachers  and  the  granting  of  teachers'  certificates 
within  their  respective  jurisdiction.  (Batifieation  de- 
clared February  12,  1885.) 

[OBIGINAL  SECTION.] 

See.  7.  The  local  boards  of  education,  and  the 
boards  of  supervisors,  and  the  county  superintendents 
•f  the  several  counties  which  may  not  have  county 
boards  of  education,  shall  adopt  a  series  of  text-books 
for  the  use  of  the  common  schools  within  their  re- 
spective jurisdictions;  the  text-books  so  adopted  shall 
continue  in  use  for  not  less  than  four  years;  they 
shall  also  have  control  of  the  examination  of  teachers 
and  the  granting  of  teachers'  certificates  within  their 
several  jurisdictions. 

TEXT-BOOKS,  ETO.---This  section  is  self-execut- 
ing in  so  far  .as  it  provides  for  the  selection  of  text- 
books by  local  boards,  and  operated  as  a  repeal  of 
the  act  of  1875,  which  provided  that  the  text-books 
in  use  in  the  years  1873,  1874,  1875,  should  be  con- 
tinued in  use  until  otherwise  provided  by  statute. 
(People  V.  Board  of  Education,  55  Cal.  331.) 

The  board  of  education  is  a  legal  body,  capable 
of  suing  for  lots  conveyed  to  them  by  the  fund  com- 
missioners.    (Board  of  Education  v.  Fowler,  19  Cal. 

11.) 
The  phrase  "local  board''  applies  to  the  territory 

over  which  it  exercises  jurisdiction  as  a  board.  Each 
board  is  local  as  to  the  territory  of  its  jurisdiction. 
The  board  in  a  city  is  local  to  the  city;  the  board  of 
a  township  is  local  as  to  the  township,  and  the  board 
of  a  county  is  local  as  to  the  county;  and  where  por- 
tions of  a  county  are  subject  to  local  boards  for  such 
portions,  the  county  board  is  local  as  to  the  balance 
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of  the   county.     (People  v.  Board   of   Education,   55 
Cal.  331.) 

The  provision  of  this  section  conferring  upon  county 
superintendents  and  the  county  board  of  education 
"control,"  etc.,  is  not  to  be  construed  as  conferring 
unlimited  or  exclusive  control,  or  power  to  legislate 
upon  that  subject,  nor  as  taking  away  the  power  of 
the  legislature  to  prescribe  the  rules  by  which  the 
qualifications  of  teachers  shall  be  determined,  and  to 
determine  what  shall  entitle  them  to  a  certificate. 
(Mitchell  V.  Winnek,  117  Cal.  520,  49  Pac.  579.) 

Sec.  8.  No  public  money  shall  ever  be  appro- 
priated for  the  support  of  any  sectarian  or  de- 
nominational school,  or  any  school  not  under  the 
exclusive  control  of  the  ofl5cers  of  the  public 
schools;  nor  shall  any  sectarian  or  denomina- 
tional doctrine  be  taught,  or  instruction  thereon 
be  permitted,  directly  or  indirectly,  in  any  of  the 
common  schools  of  this  state. 

SECTABIAN  SCHOOLS.— An  act  providing  for  the 
commitment  of  minor  criminals  to  nonsectarian 
charitable  corporations,  the  expense  of  maintenance 
to  be  paid  by  the  county,  is  not  in  violation  of  this 
section,  since  it  only  applies  to  schools  such  as  are 
provided  for  by  the  constitution.  (Boys'  and  Girls' 
Aid  Soc.  V.  Eeis,  71  Cal.  627,  12  Pac.  79C.) 

Sec.  9.  The  University  of  California  shall 
constitute  a  public  trust,  and  its  organization 
and  government  shall  be  perpetually  continued 
in  the  form  and  character  prescribed  by  the  or- 
ganic act  creating  the  same,  passed  March 
twenty-third,  eighteen  hundred  and  sixty-eight 
(and  the  several  acts  amendatory  thereof),  sub- 
ject only  to  such  legislative  control  as  may  be 
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necessary  to  insure  compliance  with  the  terms  of 
its  endowments,  and  the  proper  investment  and 
security  of  its  funds.  It  shall  be  entirely  in- 
dependent of  all  political  or  sectarian  influence, 
and  kept  free  therefrom  in  the  appointment  of 
its  regents,  and  in  the  administration  of  its  af- 
fairs ;  provided,  that  all  the  moneys  derived  from 
the  sale  of  the  public  lands  donated  to  this  state 
by  act  of  Congress,  approved  July  second,  eigh- 
teen hundred  and  sixty-two  (and  the  several  acts 
amendatory  thereof),  shall  be  invested  as  pro- 
vided by  said  acts  of  Congress,  and  the  interest 
of  said  moneys  shall  be  inviolably  appropriated 
to  the  endowment,  support,  and  maintenance  of 
at  least  one  college  of  agriculture,  where  the 
leading  objects  shall  be  (without  excluding  other 
scientific  and  classical  studies,  and  including 
military  tactics),  to  teach  such  branches  of 
learning  as  are  related  to  scientific  and  practical 
agriculture  and  the  mechanic  arts,  in  accord- 
ance with  the  requirements  and  conditions  of 
said  acts  of  Congress;  and  the  legislature  shall 
provide  that  if,  through  neglect,  misappropria- 
tion, or  any  other  contingency,  any  portion  of 
the  funds  so  set  apart  shall  be  diminished  or  lost, 
the  state  shall  replace  such  portion  so  lost  or 
misappropriated,  so  that  the  principal  thereof 
shall  remain  forever  undiminished.  No  person 
shall  be  debarred  admission  to  any  of  the  col- 
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legiate  departments  of  the  university  on  account 
of  sex. 

UNIVERSITY  OF  CALIFORNIA.— The  University 
of  California  is  a  public  corporation.  (Estate  of 
Eoyer,  123  Cal.  614,  56  Pac.  461.) 

The  regents  of  the  university  are  not  public  officers. 
(Lundy  v.  Delmas,  104  Cal.  655,  38  Pac.  445.) 

After  the  affiliation  of  the  Hastings  OoUege  of  the 
Law  with  the  University  of  California,  the  legisla- 
ture had  no  power  to  change  the  form  of  the  govern- 
ment of  the  college.  (People  v.  Kewen,  69  Cal.  215, 
10   Pac.    393.) 

See.  10.  The  trusts  and  estates  created  for 
the  founding,  endowment,  and  maintenance  of 
the  Leland  Stanford  Junior  University,  under 
and  in  accordance  with  **An  act  to  advance 
learning,  etc.,"  approved  March  ninth,  eighteen 
hundred  and  eighty-five,  by  the  endowment  grant 
executed  by  Leland  Stanford  and  Jane  Lathrop 
Stanford  on  the  eleventh  day  of  November,  A.  D. 
eighteen  hundred  and  eighty-five,  and  recorded 
*^a  liber  eighty-three  of  deeds,  at  page  twenty- 
three  et  seq,,  records  of  Santa  Clara  county,  and 
by  the  amendments  of  such  grant,  and  by  gifts, 
grants,  bequests,  and  devises  supplementary 
thereto,  and  by  confirmatory  grants,  are  permit- 
ted, approved,  and  confirmed.  The  board  of 
trustees  of  the  Leland  Stanford  Junior  Univer- 
sity, as  such,  or  in  the  name  of  the  institution,  or 
by  other  intelligible  designation  of  the  trustees 
or  of  the  institution  may  receive  property,  real 
or  personal,   and  wherever  situated,   by  gift. 
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grant,  devise,  or  bequest,  for  the  benefit  of  the 
institution,  or  of  any  department  thereof,  and 
such  property,  unless  otherwise  provided,  shall 
be  held  by  the  trustees  of  the  Leland  Stanford 
Junior  University  upon  the  trusts  provided  for 
in  the  grant  founding  the  university,  and  amend- 
ments thereof,  and  grants,  bequests,  and  devises 
supplementary  thereto.  The  legislature,  by 
special  act,  may  grant  to  the  trustees  of  the 
Leland  Stanford  Junior  University  corporate 
powers  and  privileges,  but  it  shall  not  thereby 
alter  their  tenure,  or  limit  their  powers  or  obliga- 
tions as  trustees.  All  property  now  or  hereafter 
held  in  trust  for  the  founding,  maintenance,  or 
benefit  of  the  Leland  Stanford  Junior  University, 
or  of  any  department  thereof,  may  be  exempted 
by  special  act  from  state  taxation,  and  all  per- 
sonal property  so  held,  the  Palo  Alto  farm  as 
described  in  the  endowment  grant  to  the  trustees 
of  the  university,  and  all  other  real  property  so 
held  and  used  by  the  university  for  educational 
purposes  exclusively,  may  be  similarly  exempted 
from  county  and  municipal  taxation;  provided, 
that  residents  of  California  shall  be  charged  no 
fees  for  tuition  unless  such  fees  be  authorized 
by  act  of  the  legislature.  (Amendment  adopt- 
ed November  6,  1900.) 

Sec.  11.    AU  property  now  or  hereafter  be- 
longing to  **The  California  School  of  Mechanical 
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Ajta,"  an  institution  founded  and  endowed  by 
tlie  late. James  Lick  to  educate  males  and  females 
in  the  practical  arts  of  life,  and  incorporated 
under  the  laws  of  the  state  of  California,  Novem- 
ber twenty-third,  eighteen  hundred  and  eighty- 
five,  having  its  school  buildings  located  in  the 
city  and  county  of  San  Francisco,  shall  be  ex- 
empt from  taxation.  The  trustees  of  said  in- 
stitution must  annually  report  their  proceedings 
and  financial  accounts  to  the  governor.  The 
legislature  may  modify,  suspend,  and  revive  at 
will  the  exemption  from  taxation  herein  given. 
(Amendment  adopted  November  6,  1900.) 

Sec.  12.  AU  property  now  or  hereafter  belong- 
ing to  the  '* California  Academy  of  Sciences,"  an 
institution  for  the  advancement  of  science  and 
maintenance  of  a  free  museum,  and  chiefly  en- 
dowed by  the  late  James  Lick,  and  incorporated 
under  the  laws  of  the  state  of  California,  Jan- 
uary sixteenth,  eighteen  hundred  and  seventy- 
one,  having  its  buildings  located  in  the  city  and 
county  of  San  Francisco,  shall  be  exempt  from 
taxation.  The  trustees  of  said  institution  must 
annually  report  their  proceedings  and  financial 
accounts  to  the  governor.  The  legislature  may 
modify,  suspend,  and  revive  at  will  the  exemp- 
tion from  taxation  herein  given.  (New  section 
added  by  amendment  approved  November  8, 
1904.) 
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Sec.  13.  All  property  now  or  hereafter  be- 
longing to  the  Cogswell  Polyteehnieal  College, 
an  institution  for  the  advancement  of  learning, 
incorporated  under  the  laws  of  the  state  of  Cali- 
fornia, and  having  its  buildings  located  in  the 
city  and  county  of  San  Francisco,  shall  be  ex- 
empt  from  taxation.  The  trustees  of  said  insti- 
tution must  annually  report  their  proceedings 
and  financial  accounts  to  the  governor.  The  leg- 
islature may  modify,  suspend,  and  revive  at 
will  the  exemption  from  taxation  herein  given. 
(New  section  added  by  amendment  adopted  No- 
vember 6,  1906.) 
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ARTICLE  X. 

STATE     INSTITUTIONS     AND     PUBLIC     BUILD- 
INGS. 

§  1.  State  prison  directors,  appointment  and  term 

of  office. 

§  2.  Authority  and  duties  of. 

§  3.  Power  of  appointment  of  employees. 

§  4.  Allowance  for  expenses. 

§  5.  Powers  and  duties  to  be  regulated  hj  law. 

§  6.  Convict  labor  to  be  regulated. 

Section  1.  There  shall  be  a  state  board  of 
prison  directors,  to  consist  of  five  persons,  to  be 
appointed  by  the  governor,  with  the  advice  and 
consent  of  the  senate,  who  shall  hold  office  for 
ten  years,  except  that  the  first  appointed  shall,  in 
such  manner  as  the  legislature  may  direct,  be  so 
classified  that  the  term  of  one  person  so  ap- 
pointed shall  expire  at  the  end  of  each  two  years 
during  the  first  ten  years,  and  vacancies  occur- 
ring shall  be  filled  in  like  manner.  The  ap- 
pointee to  a  vacancy,  occurring  before  the  expira- 
tion of  a  term,  shaU  hold  office  only  for  the  unex- 
pired term  of  his  predecessor.  The  governor 
shall  have  the  power  to  remove  either  of  the 
directors  for  misconduct,  incompetency,  or 
^neglect  of  duty  after  an  opportunity  to  be  heard 
upon  written  charges. 

PBI80N  DIBEOTOBS.— -Under  this  section  the  gov- 
9foar  .^MM  authority  to   make   an    investigation   into 
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the  conduct  of  the  state  board  of  prison  directors 
with  a  view  of  removing  them  from  office.  (Chap- 
man  V.   Stoneman,   63   Cal.   490.) 

Sec.  2.  The  board  of  directors  shall  have  the 
charge  and  superintendence  of  the  state  prisons, 
imd  shall  possess  such  powers,  and  perform  such 
duties/ in  respect  to  other  penal  and  reformatory 
institutions  of  the  state,  as  the  legislature  may 
prescribe. 

See.  3.  The  board  shall  appoint  the  warden 
and  clerk,  and  determine  the  other  necessary  offi- 
cers of  the  prisons.  The  board  shall  have  power 
to  remove  the  wardens  and  clerks  f or  misooncfaiot, 
incompetency,  or  neglect  of  duty.  All  mother  offir 
cers  and  employees  of  the  prisons  shull  be  a^ 
pointed  by  the  warden  thereof,  and  be  removed 
at  his  pleasure. 

Sec.  4.  The  members  of  the  board  shall  ncmrt 
no  compensation  other  than  reasonable  travidi&g 
and  other  expenses  incurred  while  engaged  ifi  tl^ 
performance  of  official  duties,  to  bo  aodiled  as 
the  legislature  may  direct. 

COMPENSATION.— An  act  allowing  the  state 
prison  directors  mileage  and  ''one  hundred  doliats  fw 
other  expenses''  is  in  conflict  with  this  section,  siaoe 
the  legislature  is  not  authorized  to  audit  the  bx- 
penses,  but  is  directed  to  provide  how  anA  bifttro 
what  tribunal  or  board  the  expenses  shall  be  audited. 
(People  V.  Chapman,  61  Cal.  262.; 

Sec.  5.  The  legislature  shall  pass  such  laws 
as  jni^  bo  noeessary  to  further  dafiao  and  Jifr 
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ulate  the  powers  and  duties  of  the  board, 
wardens,  and  clerks,  and  to  carry  into  effect  the 
provisions  of  this  article. 

Sec.  6.  After  the  first  day  of  January,  eigh- 
teen hundred  and  eighty-two,  the  labor  of  con- 
victs shall  not  be  let  out  by  contract  to  any  per- 
son, copartnership,  company,  or  corporation^ 
ai2d  the  legislature  shall,  by  law,  provi^  for  the 
working  of  convicts  for  the  benefit  of  tke  state. 
OoiiBtittitioii-^ie 
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ARTICLE  XL 

CITIES,  COUNTIES  AND  TOWNa 

§     1.     Counties  as  subdivisions  of  the  state. 

§     2.     Bemoval  of  county  seats. 

§    3.    New  counties,  establishment  of. 

§    4.     County  governments  to  be  uniform,  nnder  gen- 
eral  laws. 

§    5.    Boards   of   supervisors,   election   and  appoint- 
ment of. 

§    6.    Municipal  corporations  to  be  controlled  by  gen- 
eral laws. 

§    7.    City  and  county  governments  may  be  consoli- 
dated. 

§    8.     City  charters,  how  framed  and  ratiiSed. 

§    8%.  City  and  County  charters,  to  contain  what. 

§    9.     Compensation  of  officers. 

§  10.    State  taxes,  no  release  or  discharge  from. 

§  11.    Local   police^   sanitary,   and   other   regulations 
may  be  enforced. 

§  12.    Assessment  and   collection  of  taxes. 

§  13.    Powers  not  to  be  delegated  to  special  commis- 
sion, etc. 

§  13%.  Payment  of  bonds. 

§  14.    Inspection  officers,  appointment  of. 

§  15.    Private  property  not  liable  for  corporate  debt 
of  municipality. 

§  16.    Moneys,  etc.,  to  be  deposited  with  treasurer. 

§  16%  Deposit  of  public  moneys. 

§  17.    Making  profit  out  of  public  funds  a  felony. 

§  18.    Bestriction  on  power  to  incur  indebtedness. 

§  19.    Street   improvements. 


243'  CONSTITUTION  OP   1870.    Art.  XI,  §§i-3 

Section  1.  The  several  counties,  as  they  now 
exist,  are  hereby  recognized  as  legal  subdivisions 
of  this  state. 

COUNTIES. — ^The  people  of  a  county  arcj  not  a  cor- 
poration, nor  can  they  sue  or  be  sued,  but  the  county 
itself  is  a  corporation  and  the  proper  party  plaii^^iff. 
(People  V.  Myers,  15  Cal.  33.) 

To  constitute  a  county  something  more  is  required 
than  a  law  defining  its  boundaries.  A  local  govfour 
ment  must  be  provided.  (People  v.  McGuire,  32  Cal. 
140.)  :      : 

A  county  is  a  part  of  the  state  goyernment^  and 

JSamiQt    be    aued    without    thA    ftnpapmt    nf    thfl    H^atft. 


Art.  XI,  Sec.  3.    Insert  at  Page  248. 

Sec.  3.  The  legislature,  by  general  and  uni- 
form laws,  may  provide  for  the  alteration  of 
county  boundary  lines,  and  for  the  formation 
of  new  counties;  provided,  however,  that  no 
new  county  shall  be  established  which  shall 
reduce  any  county  to  a  population  of  less  than 
twenty  thousand;  nor  shall  a  new  county  be 
formed  containing  a  less  population  than  eight 
thousand;  nor  shall  any  line  thereof  pass  with- 
in  five  miles  of  the  exterior  boundary  of  the 
city  or  town  in  which  the  county  seat  of  any 
county  proposed  to  be  divided  is  situated. 
Every  county  which  shall  be  enlarged  or  cre- 
ated from  territory  taken  from  any  other 
county  or  counties,  shall  be  liable  for  a  just 
proportion  of  the  existing  debts  and  liabil- 
ities of  the  county  or  counties  from  which  such 
territory  shall  be  taken.  [Amendment  adopted 
November  8,  1910.] 
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ARTICLE  XI. 

CITIES,  COUNTIES  AND  TOWNa 

§    1.     Counties  as  subdivisions  of  the  state. 
§     2.     Bemoval  of   county  seats. 
§    3.    New  counties,  establishment  of. 
§    4.    County  governments  to  be  uniform,  nnder  gen- 
eral  laws. 
§    5.    Boards   of   supervisors,   election   and   appoint- 
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Section  1.  The  several  counties,  as  they  now 
exist,  are  hereby  recognized  as  legal  subdivisions 
of  this  state. 

COUNTIES.— The  people  of  a  county  are  not  a  cor- 
poration, nor  can  they  sue  or  be  sued,  but  the  county 
itself  is  a  corporation  and  the  proper  party  plaintiff. 
(People  V.  Myers,  15  Cal.  33.)  -r 

To  constitute  a  county  something  more  is  required 
than  a  law  defining  its  boundaries.  A  local  govern- 
ment must  be  provided.  (People  v.  McGuire,  32  Cal. 
140.)  *^  '      :      : 

A  county  is  a  part  of  the  state  goyernment^  and 
cannot  .  be  sued  without  the  consent  of  the  '  ^iate. 
(Sharp  V.  Contra  Costa  County,  34  Cal.  284.) 

The  consolidated  city  and  county  of  San  IPrancisco 
is  included  in  the  designation  "county.''  (Kahii  v. 
Sutro,  114  Cal.  316,  46  Pac.  87.) 

At  common  law  an  action  did  not  lie  against  a 
county;  and  this  was  the  law  of  this  state  until  ihe 
legislature  gave  that  right  in  1854.  (Gilman  y.  Con- 
tra Costa  County,  8  Cal.  52.) 

The  board  of  supervisors  of  a  county  is  ifcot  the 
proper  party  defendant  in  an  action  upon  a  ^c)aim 
against  the  county.  (Hastings  y.  San  Francisco,  18 
Cal.  49.) 

Sec.  2.  No  county  seat  shall  be  removed  un- 
less two-thirds  of  the  qualified  electoi^  of  the 
county,  voting  on  the  proposition  at  a  general 
election,  shall  vote  in  favor  of  such  removal*  .A 
proposition  of  removal  shall  not  be  submitted  in 
the  same  county  more  than  once  in  four  yedrs. 

00X7NTT  SEATS. — The  legislature  may  delegate 
the  power  to  the  voters  of  a  county  to  select  a  county 
seat.     (Upham  v.  Supervisors,  8  Cal.  378.) 

Sec.  3.  The  legislature,  by  general  and  uw-. 
form  laws,  may  provide  for  the  formation  of  new- 
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ew&tm ;;  jjirovided,  however^  that  no  new  oQu&ty 
flliall  bc)  established  which  shaH  reduce  any 
county  to  a  population  of  less  than  eight  thou- 
sand; nor  shall  a  new  county  be  formed  con- 
taiiUAga^ less: population  than  five  thousand;  nor 
Shan  any  line  thereof  pass  mthin  fiye  miles  of 
tii«  oounty  seat  of  any  county  proposed  to  be 
diTid^.  Every  county  which  shall  be  enlarged 
or  created  from  territory  taken  from  any  other 
cotmtsr  or  comities,  shall  be  liable  for  a  just  pro- 
portioiji  of  the  existing  debts  and  liabilities  of  the 
QGfwstj  or  counties  from  which  such  territory 
shall  be  taken.  [Amendment  adopted  Novem- 
ber 6, 1094.] 

[ORIOINAlj   SECTION.] 

8e<L  'S.  No  BMr  oounty  shaU  be  establislied  wlilch 
■hall  reduee  any  eomty  to  a  population  of  lesa  than 
ei|^ht  thousand;  nor  shall  a  new  county  be  fonaod 
containing  a  less  population  than  five  thousand;  nor 
shAU  any  lino  thereof  pass  within  five  miles  of  the 
CQSHty  seat  of  any  county  proposed  to  be  divided. 
Every  county  which  shaU  be  enlarged  or  created 
ftom  territory  taken  from  any  other  county  or  ooun- 
ti«i,  idiall  b»  liaUe  for  a  just  proportion  of  the  exist- 
iag  M»t»  and  IlabiUtiM  of  the  county  or  counties 
from.wJhich  such  territory  shall  be  taken. 

NEW  COUNTIES. — ^The  legislature,  except  as  re- 
strained by  coBstituttonal  limaitationsy  may  change 
the  boundaries  of  counties,  consolidate  two  9t  more 
into  one,  or  divide  and  create  new  counties  out  of 
the  territory  of  one  or  more  existing  ones;  and  may 
make  aay  provision  it  sees  fit  as  to  a  division  of  the 
p^otperty  and  debts  of  such  counties.  (Los  Angeles 
Co.  V.  Orange  Co.,  97  Cal.  329,  32  Pac.  316.) 
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A  newlj  created  county  does  not  become  a  county 
until  its  organization  is  perfected  hj  the  election  of 
its  officers.     (People  y.  McGuire,  32  Cal.  140.) 

The  legislature  cannot,  in  organizing  a  new  county, 
change  the  term  of  the  Judges  as  fixed  by  the  con- 
stitution.    (People  y.  Templeton,  12  Cal.  394.) 

The  last  clause  of  this  section  relates  only  to  the 
indebtedness  of  the  county,  and  does  not  require  any 
«Uyision  of  the  assets  of  the  old  county.  (Los  Ange- 
les Co.  y.  Orange  Co.,  97  Cal.  329,  32  Pac.  316.) 

The  legislature  may  fix  the  time  at  which  to  prop- 
erly determine  what  would  be  a  "just  proportion" 
of  the  debts  and  liabilities  to  be  assumed  by  the  new 
county.  (Los  Angeles  Co.  y.  Orange  Co.,  97  CaL  329, 
32  Pao.  316.) 

The  question  of  the  liability  of  the  new  and  old 
counties  is  purely  legislatiye.  (Biyerside  Co.  y.  San 
Bernardino  Co.,  134  Cal.  517,  66  Pac.  788.) 

In  creating  a  new  county,  it  is  for  the  legislature 
to  determine  how  the  debts  and  property  of  the 
county  shall  be  diyided  and  apportioned,  and  if  the 
commissioners  fail  by  mistake  to  diyide  a  claim  exist- 
ing in  fayor  of  a  county  against  the  state,  the  rem* 
edy  for  such  failure  is  legislatiye,  and  not  judicial, 
and  the  courts  haye  no  jurisdiction  of  an  action  by 
the  new  county  to  recoyer  its  proportion  of  such 
claim  when  paid  by  the  state  to  the  county  from 
which  the  new  county  was  formed.  (Orange  Co.  y. 
Jios  Angeles  Co.,  114  Cal.  390,  46  Pac.  173.) 

The  courts  haye  no  power  to  determine  what  is  a 
"jnst  proportion"  under  this  section.  (Tulare  Co.  y. 
Kings  Co.,  117  Cal.  390,  49  Pac.  173.) 

Upon  the  diyision  of  a  county,  if  no  proyision  is 
made  by  law  for  any  change  in  the  custody  of  the 
swamp  land  fund,  no  action  will  lie  on  behalf  of  the 
new  county  to  recoyer  a  share  of  such  fund,  but  the 
legislature  is  the  appropriate  and  only  source  of  re- 
lief. (Kings  Co.  y.  Tulare  Co.',  119  CaL  509,  51  Pac. 
866.) 

Where  no  proyision  is  made  as  to  the  property  and 
assets,  the  old  county  will  be  entitled  to  retain  all 
public  property  and  assets,  except  such  buildings  and 
Btractures  as  lie  within  the  limits  of  the  new^  and 
will  be  liable  for  its  prior  obligations.  (Colusa  Co. 
y.  Glenn  Co.,  124  Cal.  498,  57  Pac.  477.) 
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When  a  new  county  is  organized  out  of  a  part  of 
the  territory  before  constituting  another  county,  the 
claim  of  the  old  against  the  new  county  for  pay- 
ment of  the  new  county's  proportion  of  the  debts  of 
the  old  county  is  of  an  equitable  nature  only,  and 
requires  legislation  to  enable  the  old  county  to  en- 
force it.     (Beals  v.  Supervisors,  28  Cal.  449.) 

The  legislature  may  require  a  new  county  to  pay 
interest  upon  a  debt  due  to  the  old.  (Beals  v.  Ama- 
dor Co.,  35  Cal.  624.) 

If  an  equitable  claim  exists  in  favor  of  one  county 
against  another  arising  out  of  the  erection  of  a  new 
county  out  of  territory  taken  in  part  from  one  county, 
the  legislature  may  compel  the  board  of  supervisors 
of  the  county  indebted  to  levy  a  special  tax  to  pay 
the  same.     (I'eople  v.  Alameda  Co.,  26  Cal.  641.) 

Upon  the  division  of  a  county,  with  an  agreed 
basis  of  apportionment  of  assets,  which  did  not  in- 
clude prior  unpaid  railroad  taxes,  the  validity  of 
which  were  disputed,  and  which  were  subsequently 
reassessed  to  each  of  the  counties  upon  the  basis  of 
their  respective  railroad  mileage,  the  original  county 
may  recover  from  the  new  county  at  least  the  dif- 
ference between  the  amount  received  by  the  old  county 
and  the  amount  it  would  have  received  upon  the 
agreed  basis  of  apportionment.  (San  Diego  Co.  v. 
Biverside  Co.,  125  Cal.  495,  58  PacSl.) 

Sec.  4.  The  legislature  shall  establish  a  sys- 
tem of  county  governments  which  shall  be  uni- 
form throughout  the  state ;  and  by  general  laws 
shall  provide  for  township  organization,  under 
*  which  any  county  may  organize  whenever  a  ma- 
jority of  the  qualified  electors  of  such  county, 
voting  at  a  general  election,  shall  so  determine; 
and,  whenever  a  county  shall  adopt  township  or- 
ganization, the  assessment  and  collection  of  the 
revenue  shall  be  made,  and  the  business  of  such 
county  and  the  local  affairs  of  the  several  town- 
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ships  therein  shall  be  managed  and  transacted  in 
the  manner  prescribed  by  such  general  laws. 

OOUKTY  aOVEBNMENT.— The  "system''  or  plan 
for  the  government  of  the  several  counties  must  be 
uniform  so  that  its  several  parts  shall  be  applicable 
to  each  county.  (Welsh  v.  Bramlet,  98  Gal.  219,  33 
Pac.    66.) 

This  section  does  not  deprive  the  legislature  of  the 
power  to  pass  an  act  requiring  boards  of  supervisors 
of  certain  named  counties  to  issue  and  sell  county 
bonds  for  the  improvement  of  roads.  (People  v.  Su- 
pervisors, 50  Gal.  561.) 

A  provision  of  a  Gounty  Government  Act  that  in 
counties  of  a  certain  class  county  licenses  collected 
in  cities  shall  be  paid  into  the  treasuries  of  su(;h 
cities  for  street  improvements  is  in  violation  of  this 
section.  (San  Luis  Obispo  v.  Graves,  84  Gal.  71,  23 
Pac.    1032.) 

A  provision  of  the  Gounty  Government  Act  that  in 
all  counties  of  one  particular  class  certain  additional 
fees  shall  be  collected  for  filing  the  inventory  in  es- 
tates of  deceased  persons  is  violative  of  this  section. 
(Bloss  V.  Lewis,  109  Gal.  493,  41  Pac.  1081.) 

The  provisions  of  the  Gounty  Government  Act  of 
1893  empowering  certain  of  the  county  officers  in 
counties  of  one  particular  class  to  appoint  a  cer- 
tain number  of  deputies,  whose  salaries  are  fixed  by 
the  act  and  made  payable  out  of  the  county  treas- 
ury, is  valid,  although  in  other  counties  the  princi- 
pals must  pay  the  salaries  of  their  deputies.  (Tu- 
lare Go.  V.  May,  118  Gal.  303,  50  Pac.  427;  Freeman 
V.  Barnum,  131  Gal.  386.  Welsh  v.  Bramlet,  98  Cal. 
219,  33  Pac.  66;  Walser  v.  Austin,  104  Gal.  128,  37 
Pac.  869,  overruled.) 

TOWNbHIP  GOVERNMENT.— The  provision  of 
this  section  as  to  town  governments  is  not  self -exe- 
cuting, and  the  legislature  cannot  confer  upon  the 
inhabitants  of  a  certain  territory,  who  have  no  town 
organization,  the  power  to  make  laws.  (Ex  parte 
WaU,  48  Gal.  279.) 

The  township  government  established  by  the 
Gounty  Government  Act  is  not  the  township  govern- 
ment mentioned  in  this  section.     (Longan  v.  Solano 
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Co.,  65  Gal.  122,  3  Pae.  463:  Ez  parte  Wall,  48  Cal. 
279.) 

The  legislature  never  has  established  towns  with- 
in the  meaning  of  the  constitution.  (Ex  parte  Wall, 
48  Cal.  279.) 

Sec.  5.  The  legislature,  by  general  and  uni- 
form laws,  shall  provide  for  the  election  or  ap- 
pointment, in  the  several  counties,  of  boards  of 
supervisors,  sheriffs,  county  clerks,  district  attor- 
neys, and  such  other  county,  township^  and  mu- 
nicipal officers,,  as  public  convenience  may  re- 
quire^and  shall  prescribe  their  duties,  and  fix 
fCeir  terms  of  office.  It  shall  regulate  the  com- 
pensation of  all  such  officers,  in. proportion  to 
duties,  and  for  this  purpose  may  classify  the 
counties  by  population ;  and  it  shall  provide  for 
the  strict  accountability  of  county  and  township 
officers  for  all  fees  which  may  be  collected  by 
them,  and  for  aU  public  and  municipal  moneys 
which  may  be  paid  to  them,  or  officially  come  into 
their  possession. 

COUNTY  OFFIOEBS. — ^Under  the  former  constitu- 
tion it  was  held  that  the  provision  requiring  a  uni- 
form system  of  county  government  was  merely  di- 
rectory.    (People  v.  Lake  Co.,  33   Cal.  487.) 

But  the  provision  of  the  present  constitution  is 
mandatory,  gives  to  the  legislature  exclusive  author- 
ity to  provide  for  the  officers  in  the  several  counties, 
and  to  fix  their  terms  and  duties,  provides  that  this 
must  be  done  ''by  general  and  uniform  laws,"  and 
that  such  laws  must  be  uniformly  applicable  to  all 
the  counties  of  the  state.  (Welsh  v.  Bramlet,  98  Cal. 
219,  33  Pac.  66.) 

The  legislature  cannot  dMegate  the  power  given  it 
by  this  section.  (People  v.  WJueloi,  136  CaL  652,  60 
Pae.  435.) 
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A  •tatnto  providi,.  Aj^.il. 

«ent   which  in  its    «  *'>'  »      «»:>^teai  of. 
tt«  state,  is  in   vi^i*®*'»>«   1»       ^mitef.  *'""'*J'  «»vej 
McGettigan,  U4  c«?^*«on    oitf'      ^SL  w<,«  *  ^'"o" 

Mcctton  Of  oi^^;  ^12,  4S    :Cac  Jo^aj  "•    <^S*^<» 

Sec.  5;    The  le^sT^^^^^^^^^^Bi 
form  laws,  shall  p-      .^'®'    ^-^  general  and  uni- 
Pointment,  in  the     **^<Je  for    tAe  election  or  ap- 
supervisora,  sheriff  ^^^'^^  eoxixitiea,  of  boards  ot 
torneys,  and        1,        '^^^^^y    clerks,   district  at- 
municipal  offie        °*^er  county,    township,  and 
'■equire,  and  sh^n'    *^    t>ublie    convenience   may 
*teir  terms  of    «!  P^^^cribe  their  duties  and  fix 
Pensation  of  aii       "     ^*  «^«^I  regrulate  the  corn- 
duties,  and  ma      T*^^  offleere,   io    proportion  to 
and  collected  h  establish  f ee«  to  be  charged 

formed  in  th.-       ^"""^  "^cere  far    services  p«r- 
«°d  for  the  nl''^P^*'^«  «««««»    '"   **""*  T'""!'-'' 
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ARTICLE  XI. 

CITIES,  COUNTIES  AND  TOWNa 

§     1.     Counties  as  subdivisions  of  the  state. 

§     2.     Bemoval   of   county   seats. 

§    3.     New  counties,  establishment  of. 

§    4.    County  goyemments  to  be  uniform,  under  gen- 
eral laws. 

§    5.    Boards   of   supervisors,   election   and   appoint- 
ment of. 

§    6.    Municipal  eorporationg  to  be  controlled  by  gen- 
eral laws. 

§     7.    City  and  county  governments  may  be  consoli- 
dated. 

§    8.    City  charters,  how  framed  and  ratified. 

§    8%.  City  and  County  charters,  to  contain  what. 

§    9.     Compensation  of  officers. 

§  10.    State  taxes,  no  release  or  discharge  from. 

§  11.    Local   police,   sanitary,   and   other   regulations 
may  be  enforced. 

§  12.    Assessment   and  collection  of  taxes. 

§  13.    Powers  not  to  be  delegated  to  special  commis- 
sion, etc. 

g  13%.  Payment  of  bonds. 

§  14.    Inspection  officers,  appointment  of. 

§  15.    Private  property  not  liable  for  corporate  debt 
of  municipality. 

§  16.    Moneys,  etc.,  to  be  deposited  with  treasurer. 

§  16%  Deposit  of  public  moneys. 

§  17.    Making  profit  out  of  public  funds  a  felony. 

g  18.    Bestriction  on  power  to  incur  indebtedness. 

§  19.    Street  improvements. 
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Section  1.  The  several  counties,  as  they  now 
exist,  are  hereby  recognized  as  legal  subdivisions 
of  this  state. 

C0X7NTIES. — ^The  people  of  a  county  are  not  a  cor- 
poration, nor  can  they  sue  or  be  sued,  but  the  edunty 
itself  is  a  corporation  and  the  proper  party  plaiiv^iff. 
(People  V.  Myers,  15  Cal.  33.) 

To  constitute  a  county  something  more  is  required 
than  a  law  defining  its  boundaries.  A  local  govern- 
ment must  be  provided.  (People  v.  McGuire,  32  Cal. 
140.)  1 

A  county  is  a  part  of  the  state  governmenA^  and 


Art.  XI,  Sec.  3.    Insert  at  Page  243. 

Sec.  3.  The  legislature,  by  general  and  uni- 
form laws,  may  provide  for  the  alteration  of 
county  boundary  lines,  and  for  the  formation 
of  new  counties;  provided,  however,  that  no 
new  county  shall  be  established  which  shall 
reduce  any  county  to  a  population  of  less  than 
twenty  thousand;  nor  shall  a  new  county  be 
formed  containing  a  less  population  than  eight 
thousand ;  nor  shall  any  line  thereof  pass  with- 
in five  miles  of  the  exterior  boundary  of  the 
city  or  town  in  which  the  county  seat  of  any 
county  proposed  to  be  divided  is  situated. 
Every  county  which  shall  be  enlarged  or  cre- 
ated from  territory  taken  from  any  other 
county  or  counties,  shall  be  liable  for  a  just 
proportion  of  the  existing  debts  and  liabil- 
ities of  the  county  or  counties  from  which  such 
territory  shall  be  taken.  [Amendment  adopted 
November  8,  1910.] 
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Co.,  65  Gal.  122,  3  Pae.  463;  Ez  parte  Wall,  48  Cal. 
279.) 

The  legislature  never  has  established  towns  with- 
in the  meaning  of  the  constitution.     (Ez  parte  Wall, 
-48  fial.  279.) _^^___ 
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Section  1.  The  several  counties,  as  they  now 
exist,  are  hereby  recognized  as  legal  subdivisions 
of  this  state. 

COUNTIES. — ^The  people  of  a  county  are  not  a  cor- 
poration, nor  can  they  sue  or  be  sued,  but  the  county 
itself  is  a  corporation  and  the  proper  party  plaintiff. 
(People  V.  Myers,  15  Cal.  33.)  " 

To  constitute  a  county  something  more  is  required 
than  a  law  defining  its  boundaries.  A  local  govBim- 
ment  must  be  provided.  (People  v.  McGuire,  32  Cal. 
140.)  :      : 

A  county  is  a  part  of  the  state  goyernment^  and 
cannot  .  be  sued  without  the  consent  of  the  '  state. 
(Sharp  y.  Contra  Costa  County,  34  Cal.  2S4.) 

The  consolidated  city  and  county  of  San  Francisco 
is  included  in  the  designation  ''county."  (Kahm  y. 
Sutro,  114  Cal.  316,  46  Pac.  87.) 

At  common  law  an  action  did  not  lie  against  a 
county;  and  this  was  the  law  of  this  state  until  the 
legislature  gave  that  right  in  1854.  (Gilmam  y.  Con- 
tra Costa  County,  8  Cal.  52.) 

The  board  of  superyisors  of  a  county  is  ibat  the 
proper  party  defendant  in  an  action  upon  a  ^c^aim 
against  the  county.  (Hastings  y.  San  Francisco,  IS 
CaL  49.) 

Sec.  2.  No  county  seat  shall  be  removed  un- 
less two-thirds  of  the  qualified  electors  of  the 
county,  Toting  on  the  proposition  at  a  general 
election,  shall  vote  in  favor  of  such  removal.  A 
proposition  of  removal  shall  not  be  submitted  in 
the  same  county  more  than  once  in  four  yedrs: 

OOUNTY  SEATS.— The  legislature  may  delegate 
the  power  to  the  voters  of  a  county  to  select  a  county 
seat.     (Upham  y.  Superyisors,  8  Cal.  378.) 

Sec.  3.  The  legislature,  by  general  and  mii-, 
form  laws,  may  provide  for  the  formation  of  new- 
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The  sole  purpose  of  the  classification  provided  for 
hj  this  section  is  of  regulating  the  compensation  of 
the  officers  in  proportion  to  their  duties.  A  classi- 
fication for  any  other  purpose  is  void.  (San  Luis 
Obispo  V.  Graves,  84  Cal.  71,  23  Pac.  1032;  San  Fran- 
cisco V.  Broderick,  125  Cal.  188,  57  Pac.  887;  Turner 
V.  Siskiyou  Co.,  109  Cal.  332,  42  Pae.  434.*) 

The  salaries  and  fees  allowed  by  the  County  Gov- 
ernment Act  are  in  full  compensation  for  all  services 
and  the  fees  collected  by  the  treasurer  for  collecting 
the  collateral  inheritance  tax  cannot  be  retained  by 
him  for  his  own  use.  (San  Diego  v.  Schwartz,  145 
Cal.  49,  78  Pac.  231.) 

An  act  creating  a  class  of  counties  and  designating 
it  by  population  arbitrarily,  and  without  reference  to 
the  classification  contained  in  the  general  law,  is  in 
violation  of  this  section.  (San  Francisco  v.  Broder- 
ick, 125  Cal.  188,  57  Pac.  887.) 

A  provision  of  the  fee  bill  allowing  Justices  of  the 
peace  a  certain  portion  of  the  fees  collected  by  them 
as  their  compensation,  irrespective  of  the  classifica- 
tion contained  in  the  County  Government  Act,  is  in- 
valid. (Dwyer  v.  Parker,  115  Cal.  544,  47  Pac.  372; 
Reid  V.  Groezinger,  115  Cal.  551,  47  Pac.  374.) 

An  act  allowing  justices  of  the  peace  different 
fees  for  the  same  services  in  townsMps  classified 
according  to  population  is  in  violation  of  this  sec- 
tion.    (Tucker  v.  Barnum,  144  Cal,  266,  77  Pac.  919.) 

The  act  of  1893  providing  a  special  method  of  col- 
lecting fees  in  cities  and  counties  of  over  one  hun- 
dred thousand  inhabitants  is  in  violation  of  this  pro- 
vision. (Bauer  v.  Williams,  118  Cal.  401,  50  Pac. 
691.) 

The  legislature  is  not  directed  to  regulate  the 
compensation  in  accordance  with  the  classification  of 
the  counties  by  population,  but  in  proportion  to  duties, 
and  as  a  means  of  doing  that  it  is  authorized  to 
classify  the  counties  according  to  population.  (Lon- 
gan  V.  Solano  Co.,  65  Cal.  122,  3  Pac.  463;  Welsh  v. 
Bramlet,  98  Cal.  219,  33  Pac.  66.) 

*In  considering  the  subject  of  classification,  it  must 
be  remembered  that,  while  counties  can  only  be  classi- 
fied for  the  purpose  above  mentioned,  cities  and  towns 
may  be  classified  according  to  population  for  any 
purpose.     (See  note  to  next  section.) 
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What  compensation  of  an  officer  should  be  deemed 
''in  proportion  to  his  duties"  is  a  matter  of  fact  to 
be  ascertained  and  determined  by  the  legislature,  and 
not  by  the  courts.  (Green  v.  Fresno  Co.,  95  Cal.  329, 
30    Pac.    544.) 

This  section  does  not  prevent  the  legislature  from 
allowing  county  officers  the  fees  collected  in  lieu  of 
salaries.  (San  Luis  Obispo  v.  Drake,  76  Cal.  92,  18 
Pac.  118;  Green  v.  Fresno  Co.,  95  CaL  329,  30  Pac. 
544.     But  see  Kern  Co.  v.  Pay,  131  Cal.  547.) 

The  legislature  may  provide  that  some  county  of- 
ficers shall  receive  fees  or  per  diem,  and  that  others 
shall  receive  regular  salaries.  (Vail  v.  San  Diego  Co., 
126  Cal.  35,  58  Pac.  392.) 

The  legislature  cannot  change  the  measure  of  com- 
pensation of  officers  fixed  by  the  County  Government 
Act  otherwise  than  by  amendment  of  it,  preserving 
the  standard  fixed  by  the  constitution  of  the  classi- 
fication of  counties  by  population  for  the  purpose  of 
fixing  the  compensation  of  officers.  (Kiernan  v. 
Swan,   131   Cal.   410.) 

.  A  law  fixing  the  compensation  of  officers  in  all 
counties  of  a  certain  class  is  valid.  (Summerland  v. 
Bicknell,  111  Cal.  567,  44  Pac.  232.) 

The  du|y  of  regulating  the  compensation  of  all 
county  officers  in  proportion  to  duties  cannot  be  dele- 
gated to  boards  of  supervisors.  (Dougherty  v.  Aus- 
tin, 94  Cal.  601,  28  Pac.  834,  29  Pac.  1092;  People  v. 
Johnson,  95  Cal.  471,  31  Pac.  611.) 

Classification. — There  is  no  limit  to  the  number  of 
classes  of  counties  that  the  legislature  may  make. 
(Longan  v.  Solano,  65  Cal.  122,  3  Pac.  463.) 

The  legislature  can  only  classify  counties  for  the 
purpose  of  fixing  salaries  of  county  officers.  Official 
reporters  of  the  superior  courts  are  not  such  officers. 
(Pratt  V.  Browne,  135  Cal.  649,  67  .Pac.  1082.) 

The  legislature  may  classify  townships  as  well  as 
counties  by  population  for  the  purpose  of  regulating 
the  compensation  of  township  officers.  (Tucker  v. 
Barnum,  144  Cal.  266,  77  Pac.  919;  McCauley  v.  Cul- 
bert,  144  Cal.  266,  77  Pac.  923.  But  see  Sanchez  v. 
Fordyce,  141  Cal.  427,  75  Pac.  56.) 

The  provision  of  the  County  Government  Act  that, 
when  the  population  of  an  existing  county  shall. be 
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reduced  by  reason  of  the  creation  of  a  new  county 
from  the  territory  thereof,  below  the  class  first  as- 
sumed under  that  act,  it  should  be  the  duty  of  the 
supervisors  of  such  county  to  designate  the  class  to 
which  such  county  has  been  reduced,  is  not  in  con- 
flict with  this  section.  (Kumbler  y.  SupernsorSy  103 
Cal.  393,  37  Pac.  383.) 

The  courts  will  take  Judicial  notice  of  the  popu- 
lation of  cities  and  towns  as  shown  by  the  United 
States  census  returns.  (People  v.  Wong  Wang,  92 
Cal.  277,  28  Pac.  27;  People  v.  Williams,  64  Cal.  87, 
27  Pac.  939;  Welsh  v.  Bramlet,  98  Cal.  219,  33  Pac. 
66.) 

A  county  of  a  particular  class  is  not  ipso  facto  made 
a  county  of  another  class  merely  by  the  effect  of  a 
new  census,  but  it  remains  in  its  original  class  until 
reorganized  by  the  board  of  supervisors.  (Hull  v. 
Superior  Court,  63  Cal.  174,  per  McKinstry,  J.) 

As  to  when  a  city  of  one  class  passes  from  one  class 
to  another,  see  Ex  parte  Halstead,  89  CaL  471,  26 
Pac.  961.) 

The  legislature  has  no  power  to  arbitrarily  place 
any  particular  county  in  any  particular  class.  But 
where  the  legislature  declares  that  a  particular  newly 
formed  county  shall  belong  to  a  particula«r  class,  It 
will  be  assumed  that  the  legislature  thereby  deter- 
mined the  population  of  such  county.  (Sanders  v.  Se- 
horn,  98  Cal.  227,  33  Pac.  58;  People  ▼.  McFadden,  81 
Cal.  489,  22  Pac.  851.) 

The  legislature  may  pass  a  law  regulating  the 
compensation  of  township  officers  in  counties  of  any 
one  class.     (Johnson  v.  Gunn,  148  Cal.  745.) 

Under  the  act  of  1901,  amending  the  County  Gov- 
ernment Act  and  classifying  townships  according  to 
population  as  fixed  by  the  last  federal  census  a 
township  created  ^fter  that  census  and  whose  popu- 
lation cannot  be  determined  thereby  is  not  governed 
by  that  classification.     (Chinn  v.  Gunn,  148  Cal.  755.) 

Particular  acts. — ^A  provision  of  the  County  Govern- 
ment Act  conferring  power  upon  the  supervisors  to 
authorize  the  district  attorney  of  any  county  to  ap- 
point an  assistant  who  shall  receive  a  compensation 
fixed  by  the  act,  is  void.  (Knight  ▼.  Martin,  128  Cal. 
245,   60   Pac.    849.) 
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The  provision  of  the  County  Gtovemment  A«t  of 
1893,  empowering  certain  officers  of  counties  of  one 
class  to  appoint  a  certain  number  of  depntiaSr  whose 
salaries  are  fixed  hj  the  aet,  and  made  pa-^Ue  out 
of  the  county  treasury,  is  valid,  although  in  other 
counties  the  principals  must  pay  the  salaries  of  their 
deputies.  (Tulare  County  v.  May,  118  Cal.  303,  50 
Pac.  427.  Welsn  v.  Bramlet,  98  CaL  219,  33  Pae.  66; 
Walser  v.  Austin,  104  Cal.  128,  37  Pac.  869,  overruled.) 

A  provision  of  the  County  Government  Act  prcrrMh 
ing  for  biennial  election  of  county  ofilceis  In  coimtiee 
of  one  particular  class  is  void.  (Hale  v.  McGettigan, 
114  Cal.  112,  45  Pae.  1049.) 

Thi«  section  does  not  authorise  the  A:iiMyqr  >  Bl«o^ 
tion  Law  of  1895,  which  is  expressly  confined  in  its 
operation  to  counties  of  the  first  and  second  class. 
(Marsh  v.  Supervisors,  111  Cal.  368,  43  Pac.  97f*) 

This  section  does  not  authorize  the  collection  in 
counties  of  one  particular  class  of  a  percentage  upon 
the  inventory  value  of  the  estate  for  filing  the  inwa- 
tory.     (Bloss  v.  Lewis,  109  Cal.  493,  41  Pac.  1081.) 

Section  726  of  the  Code  of  Civil  Procedure,  confchr- 
ring  upon  this  court  authority  to  appoint  ooamiftMiini- 
•rs  to  sell  mortgaged  property,  does  not  violate  this 
provision.  (McDermot  v.  Barton,  106  Cal.  194,  39 
Pae.  588.) 

The  provision  of  section  1770  of  the  Political  Code 
as  to  the  compensation  of  members  of  county  bottds 
of  education  is  valid.  (Thorn  v.  Los  Angeles,  136  CM. 
375,    69   Pac.    18.) 

The  board  o£  supervisors  of  a  county  have  no  power 
to  create  the  office  of  license  tax  coUector  for  th^ 
county.  (£1  Dorado  Co.  v.  Meiss,  100  Cal.  268,  84 
Pac.  716;  Los  Angeles  Co.  v.  Lopez,  104  Cal.  257,  88 
Pac.  42.  People  v.  Ferguson,  65  Cal.  288,  4  Pae.  4, 
overruled.) 

There  is  nothing  in  the  constitution  prohibiting  the 
legislature  from  conferring  upon  the  boards  of  super- 
visors of  one  county  the  power  to  lay  out,  open,  aad 
maintain  a  road  in  another  county.  (People  v.  Lake 
Co.,  33  Cal.  487.) 

The  provision  of  the  County  Government  Act  re^[aur- 
iag  assessors  in  counties  Of  one  particular  cluis  to  pay 
all  percentages  far  the  coHeetion  of  poll  tazee  tete  the 
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county  treasury  i»  valid.     (Summerland  y.  Bicknell, 
111  Cal.  567^  44  Pae.  232.) 

Sec.  6.  Corporations  for  municipal  purposes 
shall  not  be  created  by  special  laws;  but  the 
legislature,  by  general  laws,  shall  provide  for 
the  incorporation,  organization,  and  classifica- 
tion, in  proportion  to  population,  of  cities  and 
towns,  which  laws  may  be  altered,  amended,  or 
repealed.  Cities  and  towns  heretofore  organized 
or  incorporated  may  become  organized  under 
such  general  laws  whenever  a  majority  of  the 
electors  voting  at  a  general  election  shall  so  de- 
termine, and  shall  organize  in  conformity  there- 
with; and  cities  and  towns  heretofore  or  here- 
after organized,  and  all  charters  thereof  framed 
or  adopted  by  authority  of  this  constitution,  ex- 
cept, in  municipal  affairs,  shall  be  subject  to  and 
controlled  by  general  laws.  (The  words  ''ex- 
cept in  municipal  affairs"  inserted  by  amend- 
ment adopted  November  3,  1896.) 

ICUNICIPAL  OOBPORATIONS.— The  constitution 
does .  not,  ex  proprio  vigore,  create  or  estabUsh  any 
local,  county  or  municipal  governments.  (People  v. 
Provines,   34   Cal.   520.) 

Neither  does  it  aboUsh  the  municipalities  of  the 
state.     (In  re  Guerrero,  69  Cal.  88,  10  Pac.  261.) 

Under  the  constitution  of  1849  the  legislature  had 
power  to  create  a  municipal  corporation  by  a  spe- 
cial law.     (People  v.  Levee  Dist.  No.  6,  131  Cal.  30.) 

A  county  is  not  a  corporation  for  municipal  pur- 
poses within  the  meaning  of  this  section.  (People 
V.  McFadden,  81  Cal.  489,  22  Pac.  851.) 

A  levee  district  is  not  a  municipal  corporation. 
(People  v.  Levee  Dist.  No.  6,  131  Cal.  30.) 
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An  irrigation  district  is  a  public  corporation.  (Peo- 
ple v.  Selma  Irr.  Dist.,  98  CaL  206,  32  Pac.  1047.) 

Municipal  corporations  are  not  limited  to  cities  and 
towns;  but  the  legislature  may  hj  general  laws 
classify  and  provide  for  as  many  species  of  munici- 
pal corporations  as,  in  its  judgment,  are  demanded 
by  the  welfare  of  the  state.  (In  re  Madera  Irr.  Dist., 
92  GaL  296,  28  Pac.  272.) 

Consolidated  citi6B  and  counties  are  municipal  cor- 
porations within  the  meaning  of  this  section.  (Den- 
man  v.  Broderick,  111  GaL  96,  43  Pac.  516.) 

A  reclamation  district  is  a  public  corporation  for 
municipal  purposes,  and  under  the  old  constitution 
might  be  created  by  special  act.  (Swamp  Land  Dist. 
No.  150  y.  SUver,  98  Gal.  51,  32  Pac.  866.) 

The  term  "municipal"  is  limited  to  '' govern- 
mental," and  cannot  be  extended  to  conunerc&  ^nr- 
poses.     (Low   V.    Mar3niville,    5    Cal.    214.) 

Municipal  corporations  are  but  subordinate  snbdl- 
▼isions  of  the  state,  which  may  be  created,  altered, 
or  abolished  at  the  will  of  the  legislature,  which 
may  enlarge  or  restrict  their  powers,  direct  the  mode 
of  their  exercise,  and  define  what  acts  they  may 
or  may  not  perform,  subject  to  the  limitation  that 
the  legislature  cannot  direct  the  performance  of  an 
act  which  will  impair  the  obligations  of  a  contract. 
(San  Francisco  v.  Ganavan,  42  Gal.  541.) 

Classification. — ^The  object  of  classifying  municipal 
corporations  according  to  population,  and  in  prevent- 
ing their  creation  by  special  laws,  was  to  avoid  the 
necessity  of  special  legislation.  (People  v.  Henshaw, 
76  GaL  436,  18  Pac.  413.) 

This  section  does  not  limit  the  power  of  classifi- 
cation to  purposes  of  the  incorporation  and  organiza- 
tion of  municipalities,  but  empowers  the  legislature 
to  classify  for  the  purpose  of  supplying  the  general 
laws  required  by  the  varying  needs  of  the  municipali- 
ties so  classified.  (Bauer  v.  Williams,  118  CaL  401, 
50  Pac.  691.) 

But  a  law  providing  the  conditions  and  mode  of 
exercising  the  power  of  eminent  domain  in  counties 
of  one  particular  class  is  not  authorized  by  this  sec- 
tion.    (Pasadena  v.  Stimson,  91  GaL  238,  27  Pac.  604.) 
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dassification  must  be  founded  on  some  constittt- 
tto&ftl  tr  Batnrai  distiBetio]i»  and  must  not  be  ar- 
bitrwj.     (Parcy^  r.  Mayor,  104  Cal.  642,  3S  Pac.  50^.) 

7ht  eiasfllfieation  iseatioiied  in  this  section  is  one 
IkMi  w^  include  an  eities  and  towns.  (Besmond  t. 
X>wm,  55   Cal   842.) 

tW  **MeOliir»  Okart»r"<  was,  therefore,  held  nncon- 
•maiiaaal,  beeanse  it  excluded  from  its  operation 
all  municipal  corporations,  except  consolidated  city 
9mA  WfO^  fOTtfmmttLts,  and  b«eatiBe  it  waa  also 
IJMyted  to  jmndcipal  eorporatistts  of  0T«r  one  kindred 
thousand  ifthtbiiaats,  making  no  previsio^n  for  these 
h«7i||g^  iMt  yapulaAion.     (Peamond  ▼.  Dunn,  55  Gal. 

JkM  «ti  eltmiijukg  all  nmnieipal  eorpeiationa  in  tha 
state  into  ftc  dawaa  according  to  population  ia  a 
I^UMcal  law,  (Pritchett  v.  Stanialaua  Co.,  7a  CaL  810, 
U  PtA.  79&.)  ' 

An  act  directed  at  and  applicable  to  aae  pavtiou- 
lij  namad  junniclpal  corporation,  which  takes  away 
a  large  part  of  its  terrltorj^  ia  special  and  loeaL 
(Paople  V.  Common  Council,  85  Cal.  369,  24  Pac.  727.) 

An  aAt  applying  to  the.  organisation  of  ooa  partien- 
Ur  djua  of  municipal  corporations  is  vaJld.  (Mint- 
aety.  SchiUuig,  117  Cal  361,  49  Pac.  209.) 

.'Whila  th*  legislature  cannot  paas  laws  teuehiqg 
tbA  ^rganieation  and  iaaorpoiration  of  mumcipalitftes 
except  by  confofming  to  the  requirements  of  the  claaa- 
location  act,  upon  ether  matters  It  may  pass  general 
and  uniform  laws  applicable  either  to  municipal  cor- 
pera^as  of.  a,  given  class  or  to  all  of  a  separata  dasa 
created  b^  and  designated  in  the  act  itselif,  provided 
some  plain  reason  appears  for  the  limitation  to  a 
claafi,  where  the  law  does  nx>t  apply  to  all  municipali- 
ties within  the  same  general  category.  (BAuer  v. 
Wimams,  lis  Cal.  401,  50  Pac.  691.) 

The  act  of  1893,  providing  a  special  method  of  col- 
lectiiig^  f^ses  in  eities  and  counties  of  over  one  hun- 
dred thousand  inhabitants,  although  in  accordance 
with  the  genial  classification  of  cities,  is  not  au- 
thorized by  this  section,  since  it  only  applies  to  one 
elast  without  reason  why  it  should  not  apply  to  all. 
(«8uer  V.  Williams,  118  Cal.  401,  50  Pac.  691.) 

The  act  of  1891  creating  police  courts  in  cities  hav- 
isg^^ilfteen  thousand  and  under  eighteen  thousand  in- 
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habitants,  not  being  in  conformity  with  the  general 
classification  of  municipal  corporations,  is  void.  (Ex 
parte  Giambonini,  117  Cal.  573,  49  Pac.  732.) 

Section  3678  of  the  Political  Code,  authorizing  the 
board  of  supervisors  to  provide  for  additional  cleri- 
cal force  to  enable  the  recorder  to  assist  the  assessor 
in  the  performance  of  his  duties,  violates  this  section. 
(Agard  v.  Shaffer,  141  Cal.   725.) 

An  act  providing  for  boards  of  election  commis- 
sionen  in  cities  and  counties  and  counties  having  one 
hundred  and  fifty  thousand  or  more  inhabitants  is 
void  as  an  attempt  to  create  a  class  of  municipal  cor- 
porations for  a  special  purpose,  without  reference  to 
the  existing  classification  by  general  law.  (Denman 
V.  Broderick,  111  Cal.  96,  43  Pac.  516.) 

The  legislature  cannot  by  a  special  act  create  a 
class  of  cities  by  population  of  between  ten  thou- 
sand and  twenty-five  thousand,  for  the  purpose  of 
increasing  the  salaries  of  policemen  in  a  particular 
city.     (Darcy  v.  Mayor,  104  Cal.  642,  38  Pac.  500.) 

As  to  when  a  city  of  one  class  passes  from  one 
class  to  another,  see  Ex  parte  Halsted,  89  Cal.  471, 
26    Pac.   961. 

Formation. — The  provision  requiring  that  a  ''ma- 
jority of  the  electors  foting  at  a  general  election'' 
must  determine  the  question  of  organization  imports 
that  a  majority  of  all  the  electors  voting  at  the  elec- 
tion is  necessary  to  carry  the  proposition,  and  not 
pimply  a  majority  of  all  the  electors  who  vote  upon 
the  proposition.  (People  v.  Berkeley,  102  Cal.  298, 
86  Pac.  591.) 

In  the  absence  of  statutory  provisions  as  to  the 
•wnersMp  of  property  belonging  to  a  school  district 
annexed  to  a  city,  real  estate  belongs  to  the  munici- 
pality within  which  it  is  located  as  the  result  of  the 
annexation.  (Vernon  etc.  Dist.  v.  Board  of  Educa- 
tion, 125  Cal.  593,  58  Pac.  175.) 

An  act  providing  for  the  annexation  of  territory  to 
a  city  upon  petition  of  electors  of  the  municipality, 
to  the  exclusion  of  the  annexed  territory,  is  valid,  if 
the  residents  of  the  annexed  territory  are  fully  pro- 
tected by  requiring  a  majority  of  the  voters  thereof 
to  authorize  the  annexation.  (Vernon  etc.  Dist.  v. 
Board  of  Education,  125  Cal.  593,  58  Pac.  175.) 

Constitution — 17 
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The  legislature  may  delegate  to  municipal  boards 
the  power  and  discretion  to  say  whether  a  railroad 
shall  be  laid  in  the  streets,  and  when  and  under  what 
conditions.  (Areata  v.  Areata  etc.  E.  E.  Co.,  92  Cal. 
639,  28  Pac.  676.) 

Where  territory  is  excluded  from  a  municipal  cor- 
poration, the  legislature  may  adjust  the  burden  of  the 
corporate  debt.  (Johnson  v.  San  Diego,  109  Cal.  468, 
42   Pac.    249.) 

An  act  providing  for  the  refunding  of  fhe  indebt- 
edness of  municipal  corporations  other  than  cities  of 
the  first  class  is  authorized  by  this  section.  (Los 
Angeles  v.  Teed,  112  Cal.  319,  44  Pac.  580.) 

Charters. — City  charters  are  subject  to  and  con- 
trolled by  general  laws.  (Kennedy  v.  Board  of  Edu- 
cation, 82  Cal.  483,  22  Pac.  1042;  People  v.  Henshaw, 
76  Cal.  436,  18  Pac.  413;  Ex  parte  Halsted,  89  Cal. 
471,  26  Pac.  961;  Da  vies  v.  Los  Angeles,  86  Cal.  37, 
24  Pac.  771;  Ex  parte  Ah  You,  82  Cal.  339,  22  Pac. 
929;  In  re  Carrillo,  66  Cal.  3,  4  Pac.  695.) 

The.  legislature  may  pass  general  laws  affecting 
municipal  corporations  without  reference  to  whether 
such  corporations  were  formed  before  or  after  the  con- 
stitution of  1879.  (Marysville  v.  County  of  Yuba,  1 
Cal.  App.  628,  82  Pac.  975.)    * 

Prior  to  the  amendment  of  1896,  the  only  excep- 
tion to  this  rule  was  that  such  charters  were  not  sub- 
ject to  general  laws  for  the  organization  and  incor- 
poration of  municipal  corporations,  such  as  the  Mu- 
nicipal Corporation  Act.  (People  v.  Bagley,  85  Cal. 
343,  24  Jr'ac.   716.) 

This  provision  does  not  apply  where  there  is  no 
general  law  on  a  given  subject  to  which  the  charter 
relates.     (People  v.  Howard,  94  Cal.  73,  29  Pac.  485.) 

The  charters  of  consolidated  city  and  county  gov- 
ernments are  subject  to  the  control  of  general  laws. 
(People  V.  Babcock,  114  Cal.  559,  46  Pac.  818.) 

This  provision  is  not  to  be  construed  as  providing 
that  charter  provisions  shall  be  repealed  by  a  general 
law  upon  the  same  subject  matter,  but  only  that  the 
operation  of  the  inconsistent  charter  provision  shall 
be  suspended  during  the  paramount  operation  of  the 
general  law.  (Byrne  v.  Drain,  127  Cal.  663,  60  Pac. 
433.) 
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Cities  and  towns  incorporated  previously  to  the- 
new  constitution  are  subject  to  and  controlled  by 
general  laws  enacted  for  the  organization  of  such 
governments,  but  the  charters  of  such  cities  and 
towns  remain  in  force  until  a  majority  of  the  electors 
determine  to  become  organized  under  general  laws, 
or  to  frame  a  charter  for  their  own  government. 
(Desmond  v.  Dunn,  55  Cal.  242;  People  v.  Hammond, 
66  Cal.  654,  6  Pac.  741;  People  v.  Pond,  89  Cal.  141, 
26  Pac.  648;  Ex  parte  Helm,  143  Cal.  553.) 

A  municipality  by  its  charter  in  the  erection  of 
schoolhouses  and  the  issuance  of  bonds  therefor  can 
only  run  current  with,  and  never  counter  to,  the  gen- 
eral laws  of  the  state  touching  the  common  school 
system.  (Los  Angeles  School  Dist.  v.  Longden,  148 
Cal.    380.) 

General  laws. — The  following  have  been  held  to  be 
general  laws  within  the  meaning  of  this  section,  and 
to  be  superior  to  city  charters:  The  Vrooman  Act, 
providing  for  street  work  in  municipalities  (Thoma- 
son  V.  Ruggles,  69  Cal.  465,  11  Pac.  20;  Thomason 
v.  Ashworth,  73  Cal.  73,  14  Pac.  615;  Anderson  v. 
De  Urioste,  96  Cal.  404,  31  Pac.  266);  the  Hartson 
Act,  providing  for  the  election  of  county,  city  and 
county,  and  township  officers  in  the  even-numbered 
years  (Staude  v.  Election  Commrs.,  61  Cal.  313); 
the  provision  of  section  1001  of  the  Civil  Code,  pro- 
viding for  the  acquisition  of  private  property  through 
the  exercise  of  the  right  of  eminent  domain  (Santa 
Cruz  V.  Enright,  95  Cal.  105,  30  Pac.  197);  the  pro- 
visions of  the  Political  Code  as  to  elections  (Frag- 
ley  V.  Phelan,  126  Cal.  383,  58  Pac.  923);  subdivision 
6  of  section  3617  of  the  Political  Code  (Security 
Sav.  etc.  Co.  v.  Hinton,  97  Cal.  214,  32  Pac.  3);  the 
provision  of  the  Political  Code  that  all  money  per-  i  ) 
taining  to  the  public  school  fund  shall  be  paid  into  V 
the  county  treasury  (Kennedy  v.  Miller,  97  Cal.  429,  t^^ 
32  Pac.  558);  the  act  of  1889,  providing  for  chang- 
ing the  boundaries  of  cities  (People  v.  Coronado,  100 
Cal.  571,  35  Pac.  162).  See,  also,  note  to  section  25, 
article  4. 

A  provision  of  a  city  charter  fixing  the  time  dur- 
ing which  the  polls  are  to  be  open  during  a  munic- 
ipal election  is  not  in  conflict  with  the  general  law, 
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which  only  refers  to  state  and  county  elections.  (Peo- 
ple V.  Hill,  125  Cal.  16,  57  Pac.  669.) 

The  provision  of  the  charter  of  Los  Angeles  requir- 
ing contracts  with  the  city  to  be  in  writing  is  not 
subject  to  the  provisions  of  the  general  law  as  to  the 
execution  of  contracts  in  general.  (Frick  y.  Los 
Angeles,  115  Cal.  512,  47  Pac.  250.) 

Notwithstanding  the  general  law  has  defined  an 
obstruction  to  a  sidewalk  a  public  nuisance  and  pun- 
ishable as  such,  a  city  may  make  it  a  misdemeanor 
to  fail  to  remove  an  obstruction  to  a  sidewalk,  since 
the  municipality  might  legalize  a  partial  obstruction 
of  a  street.  (Ex  parte  Taylor,  87  Cal.  91,  25  Pac. 
258.) 

A  provision  of  a  eity  charter  prescribing  the  form 
of  the  complaint  in  all  actions  to  recover  city  taxes, 
there  being  no  provision  of  the  general  law  on  the 
subject,  is  valid.  (Stockton  v.  Lisurance  Co.,  73  CaL 
621,  15  Pac.  314.) 

A  provision  of  a  city  charter  allowing  an  assess- 
ment of  city  taxes  after  the  first  Monday  in  March 
was  not  superseded  by  section  8  of  article  13  of  the 
constitution,  since  that  section  only  has  reference  to 
prospective  assessments.  (Stockton  y.  Lisurance  Co., 
73   Cal.   621,   15  Pac.   314.) 

Municipal  affairs. — The  amendment  to  this  section 
in  1896  is  retroactive  and  applies  to  aU  existing  char- 
ters, and  has  the  effect  to  remove  the  paramount 
control  of  general  laws  in  respect  to  municipal  af- 
fairs, and  to  restore  the  operation  of  municipal  char- 
ters in  respect  to  such  affairs.  (Byrne  v.  Drain,  127 
Cal.  663,  60  Pac.  433.) 

But  that  amendment  did  not  revlYe  provisions  of 
charters  which  were  void  when  enacted.  (Banaz  v. 
Smith,  133  Cal.  102;  German  Sav.  etc.  Soc.  y.  Bamish, 
138  Cal.  120.) 

In  other  words,  if  the  charter  when  adopted  treated 
of  a  municipal  affair  which  was  afterward  provided 
for  by  the  general  laws,  the  charter  provision  was 
revived  by  the  amendment  (Byrne  v.  Drain,  127  CaL 
663,  60  Pac.  433);  but  if  at  the  time  of  the  adoption 
of  the  charter  a  provision  thereof  was  inconsistent 
with  the  general  laws,  it  was  void  and  was  not  re- 
vived by  the  amendment.  (Banaz  v.  Smith,  133  Cal. 
102.) 
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A  municipal  affair  is  one  which  refers  to  the  in- 
ternal business  affairs  of  the  municipality.  (Fragley 
V.  Phelan,  126  Cal.  383,  58  Pac.  923.) 

The  election  of  a  board  of  freeholders  and  the 
adoption  of  a  charter  is  not  a  municipal  affair. 
(Fragley  v.  Phelan,  126  Cal.  383,  58  Pac.  923.) 

This  provision  does  not  prevent  the  annexation 
Of  additional  territory  to  a  city  under  an  act  of  the 
legislature,  with  the  consent  of  the  municipality. 
(People  V.  Oakland,  123  Cal.  598,  56  Pac.  445.) 

Salaries  of  officers  of  the  police  and  fire  depart- 
ment of  a  city  are  municipal  affairs.  (Popper  v. 
Broderick,  123  Cal.  456,  56  Pac.  53.) 

The  control  of  the  almshouse  of  San  Francisco  is  a 
municipal  affair.  (Weaver  v.  Eeddy,  135  Cal.  430,  67 
Pac.    683.) 

Municipal  charters  supersede  the  general  law  upon 
municipal  affairs.  (People  v.  Williamson,  135  Cal. 
415,  67  Pac.  504.) 

The  functions  of  the  board  of  health  created  by  the 
charter  of  the  city  and  county  of  San  Francisco  are 
municipal  affairs.  (People  v.  Williamson,  135  Cal. 
415,  67  Pac.  504.) 

Municipal  corporations  organized  under  special 
charters  are  not  subject  to  general  laws  on  "munici- 
pal affairs."  (Ex  parte  Helm,  143  Cal.  553;  Ex  patte 
Lemon,   143   CaL   558.) 

The  provision  of  section  3366  of  the  Political  Code 
forbidding  the  imposition  of  a  license  tax  for  the  pur- 
pose of  revenue,  deals  with  a  municipal  affair.  (Ex 
r^firte  Helm,  143  Cal.  553;  Ex  parte  Lemon,  143  Cal. 
558.) 

The  matter  of  the  registration  of  voters  for  a  munic- 
ipal election  is  a  municipal  affair.  (People  v.  Wors- 
wick,    142    Cal.    71.) 

The  power  to  determine  boundaries  of  a  proposed 
town  cannot  be  exercised  by  the  legislature,  but  must 
be  exercised  by  subordinate  bodies.  (Vernon  v.  Su- 
pervisors,  142   Cal.   513.) 

A  provision  in  a  city  charter  conferring  upon  it 
power  to  impose  license  taxes  for  the  purpose  of 
revenue  relates  to  a  '* municipal  affair"  and  is  su- 
perior to  the  general  law  forbidding  such  taxes.  (Ex 
parte  Braun,   141   Cal.   204.) 
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The  school  system  is  a  matter  of  general  concern 
and  not  a  municipal  affair.  (Hancock  v.  Board  of 
Education,   140   Cal.   554.) 

The  payment  of  fees  of  jurors  in  criminal  actions 
is  a  state  affair.     (Jackson  v.  Baehr,  138  Cal.  266.) 

A  county  affair  is  not  a  ''municipal  affair." 
(Popper  V.  Broderick,  123  Cal.  456,  461,  56  Pac.  53.) 

An  act  requiring  the  signature  of  the  mayor  to  the 
tax  levy  deals  with  a  municipal  affair.  (Morton  v. 
Broderick,  118  Cal.  474,  50  Pac.  644.) 

The  opening  of  streets  in  a  city  is  clearly  a  munic- 
ipal purpose.  (Sinton  v.  Ashbury,  41  C?d.  525;  Byrne 
V.  Drain,  127  Cal.  663,  60  Pac.  433.) 

The  charter  of  the  city  and  county  of  San  Francisco 
superseded  the  Park  and  Boulevard  Act,  as  that  act 
related  to  a  municipal  affair  and  was  inconsistent 
with  the  charter.  (Pritz  v.  San  Francisco,  132  Cal. 
373.) 

The  municipality  is  governed  by  general  laws  as  to 
municipal  affairs  as  to  which  the  charter  is  silent. 
(Fragley  v.  Phelan,  126  Cal.  383,  58  Pac.  923.) 

Conceding  that  the  removal  of  municipal  oflcers 
is  a  municipal  affair  that  cannot  affect  the  con- 
current jurisdiction  of  the  superior  court  conferred 
by  the  general  law.  (Coffey  v.  Superior  Court,  147 
Cal.  525,  82  Pac.  75.) 

Where  the  jurisdiction  under  the  charter  in  regard 
to  a  municipal  affair  is  left  untrammeled,  unre- 
strained and  uncontrolled  by  the  general  law,  both 
may  stand.  (People  v.  Superior  Court,  147  Cal.  525, 
82   Pac.    75.) 

The  issuance  of  bonds  for  the  repair  of  existing 
schoolhouses  and  for  new  schoolhouses  is  a  municipal 
affair.  (Law  v.  San  Francisco,  144  Cal.  384,  77  Pac. 
1014.) 

The  authority  given  to  a  city  by  its  charter  to 
issue  bonds  lor  the  erection  of  schoolhouses  within 
the  city  as  a  "municipal  affair"  is  not  exclusive  of 
the  power  conferred  upon  the  trustees  of  the  school 
district  comprising  the  city.  (Los  Angeles  School 
Dist.  V.  Longden,  148  Cal.  380.) 

The  disposition  of  fines  for  misdemeanors  punished 
by  virtue  of  the  state  law  is  not  a  municipal  affair. 
(Marysville  v.  County  of  Yuba,  1  Cal.  App.  628,  82 
Pac.   975.) 
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The  fixing  of  the  "boundaries  of  the  territory  to  be 
annexed  to  a  city  or  town  is  not  a  municipal  affair. 
(People  V.  Ontario,  148  CaL  625.) 

The  trial  and  punishment  of  offenses  defined  by  the 
laws  of  the  state  is  not  a  municipal  affair.  (Bobert 
V.  Police  Court,  138  CaL  131.  Per  Beatty,  C.  J.,  and 
Henshaw,  J.) 

A  provision  of  a  charter  providing  for  the  removal 
of  municipal  officers  does  not  supersede  the  provisions 
of  the  Penal  Code  conferring  jurisdiction  of  such  re- 
moval upon  the  superior  ^sourt.  (Coffey  v.  Superior 
Court,  147  CaL  525,  82  Pac.  75.) 

To  be  * 'subject  to"  is  **to  become  subservient  to" 
or  ** subordinate  to,"  and  to  control  is  defined  as  **to 
exercise  a  diverting,  restraining  or  governing  in- 
fluence or  to  direct,  to  counteract,  to  regulate." 
(Coffey  V.  Superior  Court,  147  Cal.  535,  82  Pac.  75.) 

Sec.  7.     City  and  county  governments  may  ^©-^   iV*    \ 
merged  and  consolidated  into  one  municipal  gov-  ^  jta' 
emment,  with  one  set  of  officers,  and  may  be  in-  ^^^jj^ 
corporated  under  general  laws  providing  for  the  \N^ 
incorporation  and  organization  of  corporations    x^^'*?^*' 
for  municipal  purposes.     The  provisions  of  this    J^^\^ 
constitution  applicable  to  cities,,  and  also  those    A^^-*^  jT^*- 
applicable  to  counties,  so  far  as  not  inconsistent     *    V,/  • 
or  prohibited  to  cities,  shall  be  applicable  to  such    J  'r'>^'^»    , 
consolidated  government.    (Amendment  adopted  Vv*^'  '"'^'^ 
November  6,  1894.)  ^-     t 

'^'^  r 

[ORIGINAL    SECTION.]  -^O'^'f 

Sec.    7.     City    and    county    governments    may    be  \^ 

merged  and  consolidated  into   one  municipal  govern-  /"\  f, 

ment,  with   one  set  of  officers,   and  may  be  incorpo-  »    ,' 

rated  under  general  laws  providing  for  the  incorpora-  ,  ^ 

tion   and   organization   of   corporations   for   municipal  f      1    "^ 

purposes.     The   provisions   of   this   constitution  appli-  *    ,    ^..v. 
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cable  to  cities,  and  also  those  applicable  to  eounties, 
so  far  as  not  inconsistent  or  not  prohibited  to  cities, 
shall  be  applicable  to  such  consolidated  government. 
In  consolidated  city  and  county  governments,  of  more 
than  one  hundred  thousand  population,  there  shall  be 
two  boards  of  supervisors  or  houses  of  legislation — 
one  of  which,  to  consist  of  twelve  persons,  shall  be 
elected  by  general  ticket  from  the  city  and  county  at 
large,  and.  shall  hold  office  ior  the  term  of  four  years, 
but  shall  be  so  classified .  that  atter  the  first  eleetion 
only  six  shall  be  elected  every  two  years;  the  other, 
to  consist  of  twelve  persons,  shall  be  elected  every 
two  years,  and  shall  hold  ofiice  for  the  term  of  two 
years.  Any  vacancy  occurring  in  the  office  of  super- 
visor, in  either  board,  shall  be  filled  by  the  mayor  or 
other  chief  executive  officer. 

CONSOLIDATED  OOVEENMENTS.— There  is  no 
eonstitutional  inhibition  against  incorporating  a  por- 
tion of  the  inhabitants  of  a  county  as  a  city,  or  creat- 
ing a  county  out  of  the  territory  of  a  city.  (People 
v.  Hill,  7  Cal.  97.) 

The  act  consolidating  the  city  and  county  of  San 
Francisco,  commonly  known  as  tiie  Consolidation  Act, 
is  constitutional..    (People  v.  Hill,  7  Cal.  97.) 

The  act  to  incorporate  the  city  and  county  of  Sac- 
ramento did  not  repeal  the  law  by  which  the  county 
of  Sacramento  was  created.  The  city  and  county  con- 
stitute a  corporation  for  some  purposes,  while  they 
are  distinct  as  to  others.  (People  v.  Mullins,  10  Cal. 
20.) 

The  city  and  county  of  San  Francisco  is  the  suc- 
cessor of  the  city  of  San  Francisco,  which  was  not 
destroyed  by  the  consolidation,  but  continued. 
(Frank  v.  Supervisors,  21  Cal.  668.) 

The  body  politic  known  as  the  city  and  county 
of  San  Francisco  is  a  municipal  corporation,  and  in 
matters  of  government  is  to  be  regarded  as  a  city. 
But  the  territory  over  which  that  government  is  ex- 
ercised, considered  in  its  political  and  judicial  rela- 
tions  to   other   portions   of   the   state,   is   a    county. 
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(Kahn  v.  Sutro,  114  Cal.  316,  46  Pac.  87;  Crowley  v. 
Freud,  132  Cal.  440.  But  see  Martin  v.  Election 
Commra.,  126  Cal.  404,  58  Pac.  932.) 

The  word  **city,**  when  used  in  the  constitution, 
includes  a  consolidated  city  and  county.  (People  v, 
Hoge,  55  Cal.  612;  Morgan  v.  Menzies,  60  Cal.  341.) 

The  provisions  of  this  section  are  prospectiTe  and 
apply  only  to  governments  merged  after  the  consti- 
tution went  into  effect.  (Wood  v.  Election  Commrs., 
58    Cal.    561.) 

The  provision  of  this  section  for  two  boards  of 
supervisors  applied  only  to  general  laws  or  charters 
passed  subsequently  to  the  adoption  of  the  constitu- 
tion.    (Desmond  v.  Dunn,  55  Cal.  242.) 

Under  the  provision  of  this  section  that  the  provi- 
sions of  the  constitution  as  to  cities  shall  apply  to  con- 
solidated cities  and  counties,  the  provisions  of  section 
6  of  this  article  apply  to  consolidated  cities  and  coun- 
ties,    (Desmond  v.  Dunn,  55  Cal.  242.) 

The  provisions  of  section  11,  article  11,  are  applica- 
ble to  consolidated  city  and  county  goyemments. 
(Ex  parte  Keeney,  84  Cal.  304,  24  Pac.  34.) 

Section  5,  article  11,  requiring  the  legislature  to 
provide  for  the  strict  accountability  of  county  of- 
ficers for  all  fees  which  may  be  collected  by  them^ 
is  applicable  to  consolidated  cities  and  counties. 
(Bauer  v.  Williams,  118  CaL  401,  50  Pac.  691.) 

Sec.  8.  Any  city  containing  a  population  of 
more  than  three  thousand  five  hundred  inhabi- 
tants may  frame  a  charter  for  its  own  govern- 
ment, consistent  with  and  subject  to  the  consti- 
tution, (or,  having  framed  such  a  charter,  may 
frame  a  new  one) ,  by  causing  a  board  of  fifteen 
freeholders,  who  shall  have  been  for  at  least  five 
years  qualified  electors  thereof,  to  be  elected  by 
the  qualified  voters  of  said  city  at  any  general 
or  special  election,  whose  duty  it  shall  be,  with- 
in ninety  days  after  such  election,  to   prepare 
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and  propose  a  charter  for  such  city,  which  shall 
be  signed  in  duplicate  by  the  members  of  such 
board,  or  a  majority  of  them,  and  returned,  one 
copy  to  the  mayor  thereof,  or  other  chief  execu- 
tive officer  of  such  city,  and  the  other  to  the 
recorder  of  the  county.  Such  proposed  charter 
shall  then  be  published  in  two  daily  newspapers 
of  general  circulation  in  such  city,  for  at  least 
twenty  days,  and  the  first  publication  shall  be 
made  within  twenty  days  after  the  completion 
of  the  charter;  provided,  that  in  cities  contain- 
ing a  population  of  not  more  than  ten  thousand 
inhabitants,  such  proposed  charter  shall  be  pub- 
lished in  one  such  daily  newspaper;  and  within 
thirty  days  after  such  publication  it  shall  be 
submitted  to  the  qualified  electors  of  said  city 
at  a  general  or  special  election,  and  if  a  ma- 
jority of  such  qualified  electors  voting  thereon 
shall  ratify  the  same,  it  shall  thereafter  be  sub- 
mitted to  the  legislature  for  its  approval  or 
rejection  as  a  whole,  without  power  of  altera- 
tion or  amendment.  Such  approval  may  be 
made  by  Ijoncurrent  resolution,  and  if  approved 
by  a  majority  vote  of  the  members  elected  to 
each  house,  it  shall  become  the  charter  of  such 
city,  or,  if  such  city  be  consolidated  with  a 
county,  then  of  such  city  and  county,  and  shall 
become  the  organic  law  thereof,  and  supersede 
any  existing  charter,    (whether    framed  under 
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the  provisions  of  this  section  of  the  constitution 
or  not,)  and  all  amendments  thereof,  and  all 
laws  inconsistent  with  such  charter.  A  copy  of 
such  charter,  certified  by  the  mayor,*  or  chief 
executive  oflBcer,  and  authenticated  by  the  seal 
of  such  city,  setting  forth  the  submission  of  such 
charter  to  the  electors,  and  its  ratification  by 
them,  shall  after  the  approval  of  such  charter 
by  the  legislature,  be  made  in  duplicate,  and 
deposited,  one  in  the  office  of  the  secretary  of 
state,  and  the  other,  after  being  recorded  in 
said  recorder's  office  shall  be  deposited  in  the 
archives  of  the  city,  and  thereafter  all  courts 
shall  take  judicial  notice  of  said  charter.  The 
charter,  so  ratified,  may  be  amended  at  inter- 
vals of  not  less  than  two  years  by  proposals 
therefor,  submitted  by  the  legislative*  authority 
of  the  city  to  the  qualified  electors  thereof  at 
a  general  or  special  election  held  at  least  forty 
days  after  the  publication  of  such  proposals  for 
twenty  days  in  a  daily  newspaper  of  general  cir- 
culation in  such  city,  and  ratified  by  a  majority 
of  the  electors  voting  thereon,  and  approved  by 
the  legislature  as  herein  provided  for  the  ap- 
proval of  the  charter.  Whenever  fifteen  per 
cent  of  the  qualified  voters  of  the  city  shall 
petition  the  legislative  authority  thereof  to 
submit  any  proposed  amendment  or  amend- 
ments to  said  charter  to  the    qualified  voters 


Art.  XI,  §8  C0NSTITX7TI0N  01  1879.  268 

thereof  for  approval,  the  legislative  authority 
thereof  must  submit  the  same.  In  submitting 
any  such  charter,  or  amendments  thereto,  any 
altemativie  article  or  proposition  may  be  pre- 
sented for  the  choice  of  the  voters,  and  may  be 
voted  on  separately  without  prejudice  to  others. 
(Amendment  adopted  November  6,  1906.) 

[AMENDMENT    OF    1902.] 

Sec.  8.  Any  city  containing  a  population  of  more 
than  three  thousand  five  hundred  inhabitants  may 
frame  a  charter  for  its  own  government,  consistent 
with  and  subject  to  the  constitution  and  laws  of  this 
state,  by  causing  a  board  of  fifteen  freeholders,  who 
shall  have  been  for  at  least  five  years  qualified  electors 
thereof,  to  be  elected  by  the  qualified  voters  of  said 
city  at  any  ge^^eral  or  special  election,  whose  duty  it 
shall  be,  within  ninety  days  after  such  election  to  pre- 
pare and  pApose  a  charter  for  such  city,  which  shall 
be  signed  in  duplicate  by  the  members  of  such  board, 
or  a  majority  of  them,  and  returned,  one  copy  to  the 
mayor  thereof,  or  other  chief  executive  officer  of  such 
city,  and  the  other  to  the  recorder  of  the  county.  Such 
proposed  charter  shall  then  be  published  in  two  daily 
newspapers  of  general  circulation  in  such  city,  for  at 
least  twenty  days,  and  the  first  publication  shaU  be 
made  within  twenty  days  after  the  completion  of  the 
charter;  provided,  that  in  cities  containing  a  popula- 
tion of  not  more  than  ten  thousand  inhabitants,  such 
proposed  charter  shall  be  published  in  one  such  daily 
newspaper;  and  within  not  less  than  thirty  days  after 
such  publication  it  shall  be  submitted  to  the  qualified 
electors  of  said  city  at  a  general  or  special  election, 


/ 
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and.  if  a  majority  of  such  qnalified  electors  voting 
thereon  shall  ratify  the  same,  it  shall  thereafter  be 
submitted  to  the  legislature  for  its  approval  or  rejec- 
tion as  a  whole,  without  power  of  alteration  or  amend- 
ment. Such  approval  may  be  made  by  concurrent 
resolution,  and  if  approved  by  a  majority  vote  of  the 
members  elected  to  each  house,  it  shall  become  the 
charter  of  such  city,  or,  if  such  city  be  consolidated 
with  a  county,  then  of  such  city  and  county,  and  shall 
become  the  organic  law  thereof,  and  supersede  any 
existing  charter  and  all  amendments  thereof,  and  all 
laws  inconsistent  with  such  charter.  A  copy  of  such 
charter,  certified  by  the  mayor,  or  chief  executive 
officer,  and  authenticated  by  the  seal  of  such  city, 
setting  forth  the  submission  of  such  charter  to  the 
electors,  and  its  ratification  by  them,  shall  after  the 
approval  of  such  charter  by  the  legislature,  be  made 
in  duplicate,  and  deposited,  one  in  the  office  of  the 
secretary  of  state,  and  the  other,  after  being  recorded 
in  said  recorder's  office,  shall  be  deposited  in  the 
archives  of  the  city,  and  thereafter  all  courts  shall 
take  judicial  notice  of  said  charter.  The  charter,  so 
ratified,  may  be  amended  at  intervals  of  not  less  than 
two  y«ars  by  proposals  therefor,  submitted  by  the 
legislative  authority  of  the  city  to  the  qualified 
electors  thereof  at  a  general  or  special  election,  held 
at  least  forty  days  after  the  publication  of  such  pro- 
posals for  twenty  days  in  a  daily  newspaper  of  gen- 
eral circulation  in  such  city,  and  ratified  by  a  majority 
of  the  electors  voting  thereon,  and  approved  by  the 
legislature  as  herein  provided  for  the  approval  of  the 
charter.  Whenever  fifteen  per  cent  of  the  qualified 
voters  of  the  city  shall  petition  the  legislative  au- 
thority thereof  to  submit  any  proposed  amendment  or 
amendments  to  said  charter   to  the   qualified  voters 
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thereof  for  approval,  the  legislative  authority  thereof 
must  submit  the  same.  In  submitting  any  such 
charter,  or  amendments  thereto,  any  alternative  article 
or  proposition  may  be  presented  for  the  choice  of  the 
voters,  and  may  be  voted  on  separately  without 
prejudice  to  others.  (Amendment  adopted  November 
4,  1902.) 

[AMENDMENT  OF  1892.] 

Sec.  8.  Any  city  containing  a  population  of  more 
than  three  thousand  five  hundred  inhabitants  may 
frame  a  charter  for  its  own  government,  consistent 
with  and  subject  to  the  constitution  and  laws  of  this 
state,  by  causing  a  board  of  fifteen  freeholders,  who 
shall  have  been  for  at  least  five  years  qualified  elec- 
tors thereof,  to  be  elected  by  the  qualified  voters 
of  said  city  at  any  general  or  special  election,  whose 
duty  it  shall  be,  within  ninety  days  after  such  elec- 
tion, to  prepare  and  propose  a  charter  for  such  city, 
which  shall  be  signed,  in  duplicate,  by  the  members 
of  such  board,  or  a  majority  of  them,  and  returned, 
one  copy  to  the  mayor  thereof,  or  other  chief  execu- 
tive officer  of  such  city,  and  the  other  to  the  re- 
corder of  the  county.  Such  proposed  charter  shall 
then  be  published  in  two  daily  newspapers  of  gen- 
eral circulation  in  such  city,  for  at  least  twenty  days, 
and  the  first  publication  shall  be  made  within 
twenty  days  after  the  completion  of  the  charter; 
providedf  that  in  cities  containing  a  population  of 
no  more  than  ten  thousand  inhabitants  such  pro- 
posed charter  shall  be  published  in  one  such  daily 
newspaper;  and  within  not  less  than  thirty  days  after 
such  publication  it  shall  be  submitted  to  the  quali- 
fied electors  of  said  city  at  a  general  or  special  elec- 
tion, and  if  a  majority  of  such  qualified  electors 
voting  thereat  shall  ratify  the  same,  it  shall  there- 
after be  submitted  to  the  legislature  for  its  approval 
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or  rejection  as  a  whole,  without  power  of  alteration 
or  amendment.  Such  approval  may  be  made  by  con- 
current resolution,  and  if  approved  by  a  majority 
vote  of  the  members  elected  to  each  house,  it  shall 
become  the  charter  of  such  city,  or  if  such  city  be 
consolidated  with  a  county,  then  of  such  city  and 
county,  and  shall  become  the  organic  law  thereof, 
and  supersede  any  existing  charter  and  all  amend- 
ments thereof,  and  all  laws  inconsistent  with  such 
charter.  A  copy  of  such  charter,  certified  by  the 
mayor,  or  chief  executive  officer,  and  authenticated 
by  the  seal  of  such  city,  setting  forth  the  submission 
of  such  charter  to  the  electors,  and  its  ratification 
by  them,  shall,  after  the  approval  of  such  charter  by 
the  legislature,  be  made,  in  duplicate,  and  deposited, 
one  in  the  office  of  the  secretary  of  state,  and  the 
other,  after  being  recorded  in  said  recorder's  office, 
shall  be  deposited  in  the  archives  of  the  city,  and 
thereafter  all  courts  shall  take  judicial  notice  of  said 
charter.  The  charter,  so  ratified,  may  be  amended 
at  intervals  of  not  less  than  two  years  by  proposals 
therefor,  submitted  by  the  legislative  authority  of 
the  city  to  the  qualified  electors  thereof,  at  a  gen- 
eral or  special  election,  held  at  least  forty  days  after 
the  publication  of  such  proposals  for  twenty  days 
in  a  daily  newspaper  of  general  circulation  in  such 
city,  and  ratified  by  at  least  three-fifths  of  the  quali- 
fied electors  voting  thereat,  and  approved  by  the 
legislature,  as  herein  provided  for  the  approval  of 
the  charter.  In  submitting  any  such  charter,  or 
amendments  thereto,  any  alternative  article  or 
proposition  may  be  presented  for  the  choice  of  the 
voters,  and  may  be  voted  on  separately  without 
prejudice  to  others.  (Ratification  declared  December 
30,  1892.) 


Art.  XI,  §8  CONSTITUTION  OF  1879.  272 

[AMENDMENT  OP  1887.] 

Sec.  8.  Any  city  or  consolidated  city  and  county, 
containing  a  population  of  more  than  one  hundred 
thousand  inhabitants,  may  frame  a  charter  for  its 
own  government,  consistent  with  and  subject  to  the 
constitution  and  laws  of  this  state,  by  causing  a 
board  of  fifteen  freeholders,  who  shall  have  been  for 
at  least  five  years  qualified  electors  thereof,  to  be 
elected  by  the  qualified  voters  of  such  city,  or  city 
and  county,  at  any  general  or  special  election,  whose 
duty  it  shall  be,  within  one  hundred  days  after  such 
election  to  prepare  and  propose  a  charter  for  such 
city,  or  city  and  county,  which  .  shall  be  signed  in 
duplicate  by  the  members  of  such  board,  or  a  major- 
ity of  them,  and  returned,  one  copy  thereof  to  the 
mayor,  or  other  chief  executive  officer  of  such  city 
or  city  and  county,  and  the  other  to  the  recorder  of 
deeds  of  the  county,  or  city  and  county.  Such  pro- 
posed charter  shall  then  be  published  in  two  daily 
papers  of  general  circulation  in  such  city,  or  city  and 
county,  for  at  least  twenty  days,  and  such  publication 
shall  be  commenced  within  twenty  (20)  days  after  the 
completion  of  the  charter,  and  within  not  less  than 
thirty  days  after  the  completion  of  such  publication, 
it  shall  be  submitted  by  the  legislative  authority  of 
said  city,  or  city  and  county,  to  the  qualified  electors 
thereof  at  a  general  or  special  election,  and  if  a  ma- 
jority of  such  qualified  electors  voting  thereat  shall 
ratify  the  same,  it  shall  thereafter  be  submitted  to 
the  legislature  for  its  approval  or  rejection  as  a  whole, 
virithout  power  of  alteration  or  amendment;  and  if  ap- 
proved by  a  majority  vote  of  the  members  elected  to 
Bach  house,  it  shall  become  the  charter  of  such  city, 
or  if  such  city  be  consolidated  with  a  county,  then  of 
such  city  and  county,  and  shall  become  the  organic 
law  thereof,  and  supersede  any  existing  charter  and 
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all  amendments   thereof,   and   all  special  laws  incoii' 
sistent   with   such   charter.     A   copy  of  such   charter, 
certified  by  the  mayor  or  other  chief  executive  officer, 
and  authenticated  by  the  seal  of  such  city,  or  city 
and    county,    setting    forth    the    submission    of    such 
charter  to  the  electors,  and  its  ratification  by  them, 
shall  be  made  in  duplicate,  and  deposited,  one  in  the 
office  of  the  secretary  of  state,  the  other,  after  being 
recorded  in  the  office  of  the  recorder  of  deeds  of  the 
county,   or   city   and   county,   among  the   archives  of 
the   city,  or  city  and  county.     All   courts   shall  take 
judicial  notice  thereof.     The  charter  so  ratified  may 
be  amended  at  intervals  of  not  less  than  two  years, 
by  proposals    therefor    submitted    by  legislative    aa- 
thority  of  this  city,  or  city  and  county,  to  the  quali- 
fied voters  thereof  at   a   general   or  special  election 
held  «t  least  sixty  days  after  the  publication  of  such 
proposals,  and  ratified  by  at  least  three-fifths  of  the 
qualified  electors  voting  thereat,  and  approved  by  the 
legislature   as   herein   provided,   for   the   approval   »f 
the    charter.    In    submitting    any    such    charter,    or 
amendment  thereto,  any  alternative  article  or  propo- 
sition may  be  presented  for  the  choice  of  the  voters, 
and   may  be  voted  on   separately  without  prejudice 
to  others.     Any  city,  or  consolidated  city  or  county, 
containing  a  population   of  more   than  ten   thousand 
and   not    more    than    one    hundred    thousand    inhabi- 
tants, may  frame  a  charter  for  its  own  government, 
consistent  with  and  subject  to  the  constitution  and 
laws  of  the  state,  by  causing  a  board  of  fifteen  free- 
holders, who  shall  have  been  for  at  least  five  years 
qualified  electors  thereof,  to  be  elected  by  the  quali- 
fied voters  -of  said  city,  or  city  and    county,  at  any 
general  or  special  election,  whose   duty  it  shall  be, 
within   ninety   days   after   such    election,   to   prepare 
and  propose  a  charter  for  such  city,  or  city  and  caiuL* 
Constitution — 18 
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ty,  which  shall  be  signed  in  duplicate  by  the  members 
ef  such  board,  or  a  majority  of  them,  and  returned, 
one  copy  thereof  to  the  mayor,  or  other  chief  execu- 
tive officer  of  said  city  or  city  ard  county,  and  the 
other  to  the  recorder  of  the  county,  or  city  and  coun- 
ty. Such  proposed  charter  shall  then  be  published  in 
two  daily  papers  of  general  circulation  in  such  city, 
or  city  and  county,  for  at  least  twenty  days,  and 
publication  shall  be  commenced  within  twenty  days 
after  the  completion  of  the  charter;  and  within  not 
less  than  thirty  days  after  the  completion  of  such 
publication  it  shall  be  submitted  by  the  legislative 
authority  of  said  city,  or  city  and  county,  to  the  quali- 
fied electors  of  said  city,  or  city  and  county,  at  a 
general  or  special  election,  and  if  a  majority  of  such 
qualified  electors  voting  thereat  shall  ratify  the  same, 
it  shall  thereafter  be  submitted  to  the  legislature  for 
its  approval  or  rejection  as  a  whole,  without  power  of 
alteration  or  amendment,  and  if  approved  by  a  ma- 
jority vote  of  the  members  elected  to  each  house,  it 
shall  become  the  charter  of  such  city,  or  if  such  city 
be  consolidated  with  a  county,  then  of  such  city  and 
county,  and  shall  become  the  organic  law  thereof, 
and  shall  supersede  any  existing  charter  and  all 
amendments  thereof,  and  all  special  laws  inconsistent 
with  such  charter.  A  copy  of  such  charter,  certified 
by  the  mayor,  or  other  chief  executive  officer,  and 
authenticated  by  the  seal  of  such  city,  or  city  and 
county,  setting  forth  the  submission  of  such  charter 
to  the  electors,  and  its  ratification  by  them,  shall  be 
made  in  duplicate,  and  deposited,  one  in  the  office 
of  the  secretary  of  state,  and  the  other,  after  being 
recorded  in  the  office  of  the  recorder  of  deeds  of  the 
county,  or  city  and  county,  among  the  archives  of 
the  city,  or  city  and  county;  and  thereafter  all  courts 
shall    take    judicial    notice    thereof.     The    charter    so 
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ratified  may  be  amended,  at  intervals  of  not  less  than 
two  years,  by  proposals  therefor,  submitted  by  the 
legislative  authority  of  the  city,  or  city  and  county, 
to  the  qualified  electors  thereof,  at  a  general  or  spe- 
cial election  held  at  least  sixty  days  after  the  publi- 
cation of  such  proposals,  and  ratified  by  at  least  three- 
fifths  of  the  qualified  electors  voting  thereat,  and 
approved  by  the  legislature  as  herein  provided  for  the 
approval  of  the  charter.  In  submitting  any  such  char- 
ter, or  amendment  thereto,  any  alternative  article  or 
proposition  may  be  presented  for  the  choice  of  the 
voters,  and  may  be  voted  on  separately  without  preju- 
dice to  others. 

[ORIGINAL  SECTION.] 
Sec.  8.  Any  city  containing  a  population  of  more 
than  one  hundred  thousand  inhabitants  may  frame 
a  charter  for  its  own  government,  consistent  with 
and  subject  to  the  constitution  and  laws  of  this 
state,  by  causing  a  board  of  fifteen  freeholders,  who 
shall  have  been  for  at  least  five  years  qualified  elec- 
tors thereof,  to  be  elected  by  the  qualified  voters  of 
such  city,  at  any  general  or  special  election,  whose 
duty  it  shall  be,  within  ninety  days  after  such  elec- 
tion, to  prepare  and  propose  a  charter  for  such  city, 
which  shall  be  signed  in  duplicate  by  the  members  of 
such  board,  or  a  majority  of  them,  and  returned  one 
copy  thereof  to  the  mayor,  or  other  chief  executive 
officer  of  such  city,  and  the  other  to  the  recorder  of 
deeds  of  the  county.  Such  proposed  charter  shall 
then  be  published  in  two  daily  papers  of  general  cir- 
culation in  such  city  for  at  least  twenty  days,  and 
within  not  less  than  thirty  days  after  such  publica- 
tion it  shall  be  submitted  to  the  qualified  electors  of 
such  city  at  a  general  or  special  election,  and  if  a 
majority    of    such    qualified    electors    voting    thereat 
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shall  ratify  the  same,  it  shall  thereafter  be  submitted 
to  the  legislature  for  its  approval  or  rejection  as  a 
whole,  without  power  of  alteration  or  amendment, 
and  if  approved  by  a  majority  vote  of  the  members 
elected  to  each  house,  it  shall  become  the  charter  of 
such  city,  or  if  such  city  be  consolidated  with  a  coun- 
ty, then  of  such  city  and  county,  and  shall  become 
the  organic  law  thereof,  and  supersede  any  existing 
charter  and  all  amendments  thereof,  and  all  special 
laws  inconsistent  with  such  charter.  A  copy  of  such 
charter,  certified  by  the  mayor,  or  chief  executive  of- 
ficer and  authenticated  by  the  seal  of  such  city,  set- 
ting forth  the  submission  of  such  charter  to  the  elec- 
tors, and  its  ratification  by  them,  shall  be  made  in 
duplicate,  and  deposited,  one  in  the  office  of  the  sec- 
retary of  state,  the  other,  after  being  recorded  in  the 
ofice  of  the  recorder  of  deeds  of  the  county,  or  city 
and  county,  among  the  archives  of  the  city,  all  courts 
shall  take  judicial  notice  thereof.  The  charter  so  rat- 
ified may  be  amended  at  intervals  of  not  less  than  two 
years,  by  proposals  therefor  submitted  by  legislative 
authority  of  the  city,  to  the  qualified  voters  thereof  at 
a  general  or  special  election  held  at  least  sixty  days 
after  the  publication  of  such  proposals,  and  ratified 
by  at  least  three-fifths  of  the  qualified  electors  vot- 
ing thereat,  and  approved  by  the  legislature  as  herein 
provided  for  the  approval  of  the  charter.  In  submit- 
ting any  such  charter,  or  amendment  thereto,  any  al- 
ternative article  or  proposition  may  be  presented  for 
the  choice  of  voters,  and  may  be  voted  on  sep- 
arately without  prejudice  to  others. 

CHABTESS — ^In  general. — ^This  section  is  self-exe- 
cnting.     (People  v.  Hoge,  55  Cal.  612.) 

The  provisions  of  this  section  as  to  the  adoption 
of  the  charter  are  mandatory  and  prohibitory,  and 
a  failure  to  observe  theiii  will  invalidate  the  charter. 
(People  V.  Gunn,  85  Cal.  238,  24  Pac.  718.) 
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The  purpose  of  this  section  was  to  emaacipate 
municipal  governments  from  the  authority  and  con- 
trol formerly  exercised  over  them  by  the  legislature. 
(People  V.  Hoge,  55  Cal.  612.) 

The  right  to  frame  a  charter  is  not  a  continuing 
right,  and  after  it  has  been  once  exercised  by  the 
adoption  of  a  charter,  the  municipality  cannot  adopt 
another  charter,  bpt  must  amend  the  one  already 
adopted.     (Blanchard  v.  Hartwell,  131  Cal.  263.) 

The  legislature  cannot  abridge  the  right  given  by 
this  section  to  cities  to  adopt  charters.  (People  v. 
Bagley,  86  Cal.  343,  24  Pac.  716.) 

A  charter  is  a  ''statute"  within  the  meaning  of 
section  1622  of  the  Civil  Code.  It  is  also  a  **law," 
and  also  written  law.  (Frick  v.  Los  Angeles,  115  Cal. 
512,  47  Pac.   250.) 

The  authority  to  adopt  a  charter  is  a  part  of  the 
law-making  power  of  the  state.  (Sheehan  v.  Scott, 
145  Cal.  684,  79  Pac.  360.) 

A  charter  must  be  consistent  with  the  constitution 
and  general  laws  of  the  state.  But  the  whole  charter 
will  not  be  held  invalid  because  a  few  of  its  provi- 
sions may  be  inconsistent  with  general  statutes  in 
force  at  the  time  of  its  adoption.  (Brooks  v.  Fischer, 
79  Cal.  173,  21  Pac.  652.) 

A  charter  unlawfully  attempting  to  give  a  police 
court  exclusive  jurisdiction  of  certain  misdemeanors, 
is  not  inconsistent  with  the  general  law  giving  such 
jurisdiction  to  justices'  courts.  (Ex  parte  Dolan,  128 
CaL  460,  60  Pac.  1094.) 

A  city  may  provide  in  its  charter  for  taxation  for 
municipal  purposes.  (Security  Sav.  etc.  Co.  v.  Hinton, 
97  Cal.  214,  32  Pac.  3.) 

The  charter  cannot  extend  its  'authority  outside  of 
the  territory  of  the  city.  (Kennedy  v.  Miller,  97  Cal. 
429,  437,  32  Pac.  558.) 

A  reference  in  a  special  charter  of  a  city  to  a  par- 
ticular title  of  the  Political  Code  for  its  powers  and 
provisions  has  the  effect  to  make  the  appropriate 
title  a  part  of  the  charter  of  the  city.  (Ex  parte 
Lemon,  143  Cal.  558.) 

Freeholders. — The  board  of  election  commissioner? 
of  San  Francisco  have  power  to  call  an  election  of 
freeholders  under  this  section.  (People  v.  Hoge,  55 
Cal.   612.) 


Art.  XI,  §8  CONSTITUTION  OF  1879.  B78 

The  action  of  the  board  of  election  commissioners 
in  ordering  an  election  of  freeholders  under  this  sec- 
tion is  not  judicial  in  its  nature.  (People  v.  Election 
Commrs.,  54  Cal.  404.) 

All  that  is  necessary  to  the  validity  of  an  election 
of  freeholders  is  that  they  be  chosen  at  a  general 
or  special  election;  and  where  there  has  been  such  an 
election,  the  voice  of  the  people  is  not  to  be  rejected 
for  a  defect  or  even  want  of  notice,  if  they  have 
in  truth  been  called  upon  and  have  spoken.  (People 
V.  Hoge,  55  Cal.  612.) 

As  to  whether  or  not  irregolaxities  in  the  election 
of  freeholders  can  affect  the  validity  of  the  charter, 
see  People  v.  Gunn,  85  Cal.  238,  24  Pac.  718. 

Where  the  person  receiving  the  highest  number  of 
votes  for  freeholder  is  disqualified,  the  next  highest 
person  is  not  entitled  to  a  certificate  of  election. 
(People  V.  Hecht,  105  Cal.  621,  38  Pac.  941.) 

The  acts  of  de  facto  freeholders  are  valid.  (People 
V.  Hecht,  105  Cal.  621,  38  Pac.  941.) 

Where  some  of  the  freeholders  elected  are  ineligi- 
ble, the  remainder  of  them  may  frame  the  charter. 
A  majority  of  those  qualified  may  act.  (People  v. 
Hecht,  105  Cal.  621,  38  Pac.  941.) 

A  person  who  has  not  been  for  at  least  filve  years 
a  qualified  elector  of  the  city  is  ineligible  to  the  of- 
fice of  freeholder.  (People  v.  Hecht,  105  Cal.  621,  38 
Pac.   941.) 

Ratification. — ^The  duty  of  calling  an  election  to 
ratify  a  charter  is  one  clearly  enjoined  by  law,  and 
may  be  enforced  by  mandamus;  and  it  is  no  defense 
that  there  may  not  be  sufficient  funds  in  the  treasury 
to  defray  the  expenses  of  the  election.  (Gibbs  v. 
Bartlett,   63   Cal.   117.) 

A  municipal  charter  must  receive  a  majority  of  all 
the  votes  cast  at  the  election,  and  not  merely  a  ma- 
jority of  the  votes  cast  thereupon.  (Santa  Eosa  v. 
Bower,   142   Cal.   299.) 

An  election  is  invalid  if  no  duplicate  of  the  pro- 
posed charter  was  delivered  to  the  mayor  or  recorder, 
or  if  held  without  sufficient  publication  of  notice,  or 
in  less  than  the  required  number  of  days  after  com- 
pletion of  the  publication.  (People  v.  Gunn,  85  Cal. 
238,  24  Pac.  718.) 
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A  city  charter  may  be  approved  by  a  majority  of 
the  members  elected  to  each  house  of  the  legislature 
by  joint  resolution,  without  the  approval  of  the  gov- 
ernor.    (Brooks  V.  Fischer,  79  Cal.  173,  21  Pac.  652.) 

The  legislature  in  approving  a  freeholders'  charter 
does  not  exercise  its  law-making  power.  (People  v. 
Toal,  85  Cal.  333,  24  Pac.  603;  People  v.  Gunn,  85  Cal. 
238,  24  Pac.   718.) 

The  legislature  in  approving  a  freeholders*  charter 
cannot  conclusively  determine  whether  or  not  the 
municipal  authorities  and  people  of  the  city  have 
proceeded  regularly  in  its  framing  and  adoption. 
(People  V.  Gunn,  85  Cal.  238,  24  Pac.  718.) 

Effect. — A  new  charter  supersedes  the  old  and  all 
amendments  thereto.  (People  v.  Oakland,  92  Cal. 
611,  28  Pac.  807.) 

A  description  of  the  territory  of  a  municipal  cor- 
poration is  an  essential  part  of  the  charter,  and  is 
superseded  by  an  entirely  new  charter  containing  a 
different  description  of  territory  from  that  contained 
in  the  original  charter.  (People  v.  Oakland,  92  Cal. 
611,  28  Pac.  807.) 

The  adoption  of  a  new  charter  operates,  not  ex 
proprio  vigore,  but  by  virtue  of  the  provisions  of  the 
constitution,  to  supersede  the  existing  charter  and  all 
amendments  thereto,  and  although  such  charter  can- 
not establish  a  police  court,  it  will  abolish  one  es- 
tablished by  the  former  charter.  (£x  parte  Sparks, 
120  Cal.  395,  52  Pac.  715.) 

A  new  charter  supersedes  the  provision  of  an  ex- 
isting charter  establishing  a  justice's  court.  (Miner 
V.  Justice's  Court,  121  Cal.  264,  53  Pac.  795.) 

While  the  charter  of  the  city  of  Eureka  superseded 
the  provisions  of  the  former  charter  creating  the  of- 
fice of  harbormaster,  without  making  any  provision 
for  such  officer,  it  did  not  supersede  the  provisions 
of  the  Political  Code  providing  for  the  duties  of  such 
harbormaster.  (Quigg  v.  Evans,  121  Cal.  546,  53  Pac. 
1093.) 

Validity. — ^The  municipality,  real  or  pretended,  is  a 
necessary  party  to  a  proceeding  to  test  the  validity 
of  a  municipal  charter.  (People  v.  Gunn,  85  CaL  238, 
24  Pac.  718,) 
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thereof  for  approval,  the  legislative  authority  thereof 
must  submit  the  same.  In  submitting  any  such 
charter,  or  amendments  thereto,  any  alternative  article 
or  proposition  may  be  presented  for  the  choice  of  the 
voters,  and  may  be  voted  on  separately  without 
prejudice  to  others.  (Amendment  adopted  November 
4,  1902.) 

[AMENDMENT  OF  1892.] 

Sec.  8.  Any  city  containing  a  population  of  more 
than  three  thousand  five  hundred  inhabitants  may 
frame  a  charter  for  its  own  government,  consistent 
with  and  subject  to  the  constitution  and  laws  of  this 
state,  by  causing  a  board  of  fifteen  freeholders,  who 
shall  have  been  for  at  least  five  years  qualified  elec- 
tors thereof,  to  be  elected  by  the  qualified  voters 
of  said  city  at  any  general  or  special  election,  whose 
duty  it  shall  be,  within  ninety  days  after  such  elec- 
tion, to  prepare  and  propose  a  charter  for  such  city, 
which  shall  be  signed,  in  duplicate,  by  the  members 
of  such  board,  or  a  majority  of  them,  and  returned, 
one  copy  to  the  mayor  thereof,  or  other  chief  execu- 
tive officer  of  such  city,  and  the  other  to  the  re- 
corder of  the  county.  Such  proposed  charter  shall 
then  be  published  in  two  daily  newspapers  of  gen- 
eral circulation  in  such  city,  for  at  least  twenty  days, 
and  the  first  publication  shall  be  made  within 
twenty  days  after  the  completion  of  the  charter; 
providedf  that  in  cities  containing  a  population  of 
no  more  than  ten  thousand  inhabitants  such  pro- 
posed charter  shall  be  published  in  one  such  daily 
newspaper;  and  within  not  less  than  thirty  days  after 
such  publication  it  shall  be  submitted  to  the  quali- 
fied electors  of  said  city  at  a  general  or  special  elec- 
tion, and  if  a  majority  of  such  qualified  electors 
voting  thereat  shall  ratify  the  same,  it  shall  there- 
after be  submitted  to  the  legislature  for  its  approval 
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or  rejection  as  a  whole,  without  power  of  alteration 
or  amendment.  Such  approval  may  be  made  by  con- 
current resolution,  and  if  approved  by  a  majority 
vote  of  the  members  elected  to  each  house,  it  shall 
become  the  charter  of  such  city,  or  if  such  city  be 
consolidated  with  a  county,  then  of  such  city  and 
county,  and  shall  become  the  organic  law  thereof, 
and  supersede  any  existing  charter  and  all  amend- 
ments thereof,  and  all  laws  inconsistent  with  such 
charter.  A  copy  of  such  charter,  certified  by  th© 
mayor,  or  chief  executive  officer,  and  authenticated 
by  the  seal  of  such  city,  setting  forth  the  submission 
of  such  charter  to  the  electors,  and  its  ratification 
by  them,  shall,  after  the  approval  of  such  charter  by 
the  legislature,  be  made,  in  duplicate,  and  deposited, 
one  in  the  office  of  the  secretary  of  state,  and  the 
other,  after  being  recorded  in  said  recorder's  office, 
shall  be  deposited  in  the  archives  of  the  city,  and 
thereafter  all  courts  shall  take  judicial  notice  of  said 
charter.  The  charter,  so  ratified,  may  be  amended 
at  intervals  of  not  less  than  two  years  by  proposals 
therefor,  submitted  by  the  legislative  authority  of 
the  city  to  the  qualified  electors  thereof,  at  a  gen- 
eral or  special  election,  held  at  least  forty  days  after 
the  publication  of  such  proposals  for  twenty  days 
in  a  daily  newspaper  of  general  circulation  in  such 
city,  and  ratified  by  at  least  three-fifths  of  the  quali- 
fied electors  voting  thereat,  and  approved  by  the 
legislature,  as  herein  provided  for  the  approval  of 
the  charter.  In  submitting  any  such  charter,  or 
amendments  thereto,  any  alternative  article  or 
proposition  may  be  presented  for  the  choice  of  the 
voters,  and  may  be  voted  on  separately  without 
prejudice  to  others.  (Eatification  declared  December 
30,  1892.) 
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[AMENDMENT  OF  1887.] 

Sec.  8.  Any  city  or  consolidated  city  and  county, 
containing  a  population  of  more  than  one  hundred 
thousand  inhabitants,  may  frame  a  charter  for  its 
own  government,  consistent  with  and  subject  to  the 
constitution  and  laws  of  this  state,  by  causing  a 
board  of  fifteen  freeholders,  who  shall  have  been  for 
at  least  five  years  qualified  electors  thereof,  to  be 
elected  by  the  qualified  voters  of  such  city,  or  city 
and  county,  at  any  general  or  special  election,  whose 
duty  it  shall  be,  within  one  hundred  days  after  such 
election  to  prepare  and  propose  a  charter  for  such 
city,  or  city  and  county,  which .  shall  be  signed  in 
duplicate  by  the  members  of  such  board,  or  a  major- 
ity of  them,  and  returned,  one  copy  thereof  to  the 
mayor,  or  other  chief  executive  officer  of  such  city 
or  city  and  county,  and  the  other  to  the  recorder  of 
deeds  of  the  county,  or  city  and  county.  Such  pro- 
posed charter  shall  then  be  published  in  two  daily 
papers  of  general  circulation  in  such  city,  or  city  and 
county,  for  at  least  twenty  days,  and  such  publication 
shall  be  commenced  within  twenty  (20)  days  after  the 
completion  of  the  charter,  and  within  not  less  than 
thirty  days  after  the  completion  of  such  publication, 
it  shall  be  submitted  by  the  legislative  authority  of 
said  city,  or  city  and  county,  to  the  qualified  electors 
thereof  at  a  general  or  special  election,  and  if  a  ma- 
jority of  such  qualified  electors  voting  thereat  shall 
ratify  the  same,  it  shall  thereafter  be  submitted  to 
the  legislature  for  its  approval  or  rejection  as  a  whole, 
virithout  power  of  alteration  or  amendment;  and  if  ap- 
proved by  a  majority  vote  of  the  members  elected  to 
Bach  house,  it  shall  become  the  charter  of  such  city, 
or  if  such  city  be  consolidated  with  a  county,  then  of 
such  city  and  county,  and  shall  become  the  organie 
law  thereof,  and  supersede  any  existing  charter  and 
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all  amendments   thereof,   and   all  special  laws  incon- 
sistent  with   such   charter.     A   copy   of  such   charter, 
certified  by  the  mayor  or  other  chief  executive  officer, 
and  authenticated  by  the  seal  of  such  city,  or  city 
and    county,    setting    forth    the    submission    of    such 
charter  to  the  electors,  and  its  ratification  by  them, 
shall  be  made  in  duplicate,  and  deposited,  one  in  the 
office  of  the  secretary  of  state,  the  other,  after  being 
recorded  in  the  office  of  the  recorder  of  deeds  of  the 
county,   or   city  and   county,   among  the   archiyes  of 
the   city,  or  city  and  county.     All   courts  shall  take 
judicial  notice  thereof.     The  charter  so  ratified  may 
be  amended  at  intervals  of  not  less  than  two  years, 
by  proposals    therefor    submitted    by  legislative    au- 
thority of  this  city,  or  city  and  county,  to  the  quali- 
fied voters  thereof  at   a   general   or  special   election 
held  «t  least  sixty  days  after  the  publication  of  such 
proposals,  and  ratified  by  at  least  three-fifths  of  the 
qualified  electors  voting  thereat,  and  approved  by  the 
legislature   as   herein   provided,   for   the   approval  »f 
the    charter.    In    submitting    any    such    charter,    or 
amendment  thereto,  any  alternative  article  or  propo- 
sition may  be  presented  for  the  choice  of  the  voters, 
and  may  be  voted  on   separately  without   prejudice 
to  others.     Any  city,  or  consolidated  city  or  county, 
containing  a  population   of   more   than   ten  thousand 
and   not    more    than    one    hundred    thousand    inhabi- 
tants, may  frame  a  charter  for  its  own  government, 
consistent  with  and  subject  to   the  constitution  and 
laws  of  the  state,  by  causing  a  board  of  fifteen  free- 
holders, who  shall  have  been  for  at  least  five  years 
qualified  electors  thereof,  to  be  elected  by  the  quali- 
fied voters  'Of  said  city,  or  city  and    county,  at  any 
general   or   special   election,  whose   duty  it   shall  be, 
within   ninety   days   after   such   election,   to   prepare 
and  propose  a  charter  for  such  city,  or  city  and  caour 
Constitution — 18 
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ty,  which  shall  be  signed  in  duplicate  by  the  members 
©f  such  board,  or  a  majority  of  them,  and  returned, 
one  copy  thereof  to  the  mayor,  or  other  chief  execu- 
tive officer  of  said  city  or  city  aird  county,  and  the 
other  to  the  recorder  of  the  county,  or  city  and  coun- 
ty. Such  proposed  charter  shall  then  be  published  in 
two  daily  papers  of  general  circulation  in  such  city, 

4 

or  city  and  county,  for  at  least  twenty  days,  and 
publication  shall  be  commenced  within  twenty  days 
after  the  completion  of  the  charter;  and  within  not 
less  than  thirty  days  after  the  completion  of  such 
publication  it  shall  be  submitted  by  the  legislative 
authority  of  said  city,  or  city  and  county,  to  the  quali- 
fied electors  of  said  city,  or  city  and  county,  at  a 
general  or  special  election,  and  if  a  majority  of  such 
qualified  electors  voting  thereat  shall  ratify  the  same, 
it  shall  thereafter  be  submitted  to  the  legislature  for 
its  approval  or  rejection  as  a  whole,  without  power  of 
alteration  or  amendment,  and  if  approved  by  a  ma- 
jority vote  of  the  members  elected  to  each  house,  it 
shall  become  the  charter  of  such  city,  or  if  such  city 
be  consolidated  with  a  county,  then  of  such  city  and 
county,  and  shall  become  the  organic  law  thereof, 
and  shall  supersede  any  existing  charter  and  all 
amendments  thereof,  and  all  special  laws  inconsistent 
with  such  charter.  A  copy  of  such  charter,  certified 
by  the  mayor,  or  other  chief  executive  officer,  and 
authenticated  by  the  seal  of  such  city,  or  city  and 
county,  setting  forth  the  submission  of  such  charter 
to  the  electors,  and  its  ratification  by  them^  shall  be 
made  in  duplicate,  and  deposited,  one  in  the  office 
of  the  secretary  of  state,  and  the  other,  after  being 
recorded  in  the  office  of  the  recorder  of  deeds  of  the 
eounty,  or  city  and  county,  among  the  archives  of 
the  city,  or  city  and  county;  and  thereafter  all  courts 
shall    take    judicial    notice    thereof.     The    charter    so 
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ratified  may  be  amended,  at  intervals  of  not  less  than 
two  years,  by  proposals  therefor,  submitted  by  the 
legislative  authority  of  the  city,  or  city  and  county, 
to  the  qualified  electors  thereof,  at  a  general  or  spe- 
cial election  held  at  least  sixty  days  after  the  publi- 
cation of  such  proposals,  and  ratified  by  at  least  three- 
fifths  of  the  qualified  electors  voting  thereat,  and 
approved  by  the  legislature  as  herein  provided  for  the 
approval  of  the  charter.  In  submitting  any  such  char- 
ter, or  amendment  thereto,  any  alternative  article  or 
proposition  may  be  presented  for  the  choice  of  the 
voters,  and  may  be  voted  on  separately  without  preju- 
dice to  others. 

[OEIGINAL  SECTION.] 

Sec.  8.  Any  city  containing  a  population  of  more 
than  one  hundred  thousand  inhabitants  may  frame 
a  charter  for  its  own  government,  consistent  with 
and  subject  to  the  constitution  and  laws  of  this 
state,  by  causing  a  board  of  fifteen  freeholders,  who 
shall  have  been  for  at  least  five  years  qualified  elec- 
tors thereof,  to  be  elected  by  the  qualified  voters  of 
such  city,  at  any  general  or  special  election,  whose 
duty  it  shall  be,  within  ninety  days  after  such  elec- 
tion, to  prepare  and  propose  a  charter  for  such  city, 
which  shall  be  signed  in  duplicate  by  the  members  of 
such  board,  or  a  majority  of  them,  and  returned  one 
copy  thereof  to  the  mayor,  or  other  chief  executive 
officer  of  such  city,  and  the  other  to  the  recorder  of 
deeds  of  the  county.  Such  proposed  charter  shall 
then  be  published  in  two  daily  papers  of  general  cir- 
culation in  such  city  for  at  least  twenty  days,  and 
within  not  less  than  thirty  days  after  such  publica- 
tion it  shall  be  submitted  to  the  qualified  electors  of 
such  city  at  a  general  or  special  election,  and  if  a 
majority    of    such    qualified    electors    voting    thereat 
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3.  For  the  manner  in  which,  the  times  at 
which,  and  the  terms  for  which  the  members  of 
the  boards  of  police  commissioners  shall  be  elect- 
ed or  appointed ;  and  for  the  constitution,  refla- 
tion, compensation,  and  government  of  such 
boards  and  of  the  municipal  police  force. 

4.  For  the  manner  in  which,  the  times  at 
which,  and  the  terms  for  which  the  members  of 
all  boards  of  election  shall  be  elected  or  ap- 
pointed, and  for  the  constitution,  regulation, 
compensation,  and  government  of  such  boards, 
and  of  their  clerks  and  attaches ;  and  for  all  ex- 
penses incident  to  the  holding  of  any  election. 

Where  a  city  and  county  government  has  been 
merged  and  consolidated  into  one  municipal  gov- 
ernment, it  sh#l  also  be  competent  in  any  charter 
framed  under  said  section  eight  of  said  article 
eleven,  to  provide  for  the  manner  in  which,  the 
times  at  which,  and  the  terms  for  which  the  sev- 
eral county  officers  shall  be  elected  or  appomted. 
forTEeuTcompensation,  and  for  the  number  of 
deputies  that  each  shall  have,  and  for  the  com- 
pensation payable  to  each  of  such  deputies 
(Amendment  adopted  November  3,  1896.) 

PROVISIONS  OF  OHAETER.— This  section  is  not 
retroactive,  and  has  no  application  to  charters  pre- 
viously adopted.  (Ex  parte  Sparks,  120  Cal.  395,  52 
Pac.  715.) 

Under  this  provision  the  freeholders'  charter  of  San 
Francisco  properly  fixed  the  manner  in  which,  the 
times  at  which,  and  the  terms  for  which  the  sev- 
eral county  of&cers    shall    be    elected  or    appointed. 
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(Martin  T.  Election  Commrs.,  126  Cal.  404,  58  Pac. 
932.) 

Under  this  section  the  charter  cannot  vest  exclusive 
jurisdiction  of  certain  misdemeanors  in  the  police 
court,  and  thus  oust  the  justices'  courts  of  such  juris- 
diction.    (Ex  parte  Dolan,  128  Cal.  460,  60  Pac.  1094.) 

Under  this  provision  it  is  competent  for  the  charter 
of  a  city  and  county  to  provide  that  the  salary  of 
the  assessor  shall  be  in  fuU  compensation  for  his  ser- 
vices, although  the  general  law  allowed  him  extra 
compensation  for  collecting  poll  taxes.  (Matter  of 
Dodge,  135  Cal.  512,  67  Pac.  973.) 

As  to  the  meaning  of  the  word  ''deputies"  as  used 
in  this  section,  see  Garnett  v.  Brooks,  136  Cal.  585, 
69  Pac.  298. 

This  section  confers  no  power  upon  the  municipality] 
to  prescribe  by  a  freeholders'  charter  the  qualifica-k 
tions    of    the    deputies    mentioned    in   this    sectiony\ 
(Crowley  v.  Freud,  132  Cal.  440.)  •  / 

A  provision  of  a  freeholders'  charter  that  oncers  / 
of  the  city  and  county  must  have  been  electors  of  l\x^      f 
the   city  and   county  for  at   least   five   years   before       ^lA-^* 
their  election  is  vaUd.     (Sheehan    v.  Scott,  145  CaLfT^^^ 
684,  79  Pac.  360.) 

Stenographers  of  the  police  court  are  "attaches" 
of  the  court  within  the  meaning  of  this  section. 
(Elder  v.  McDougald,  145  Cal.  740,  79  Pac.  429.) 

This  section  does  not  authorize  the  charter  to  con- 
fer on  the  police  court  concurrent  Jurisdiction  with 
the  superior  courts  of  misdemeanors.  (Robert  Vv 
Police  Court,  148  Cal.  131.) 

The  power  given  by  the  charter  to  the  police  judges 
to  appoint  stenographers  and  fixing  their  compensa- 
tion, supersedes  the  provisions  of  the  Penal  Code  on 
the  subject.  (Elder  v.  McDougald,  145  Cal.  740,  "79 
Pac.   429.) 

The  power  conferred  by  this  section  includes  the 
power  to  provide  for  the  attaches  not  only  of  the 
police  court,  but  also  of  the  police  Judge  when  act- 
ing as  a  committing  magistrate,  and  whether  acting 
under  the  charter  or  under  the  general  law.  (Elder 
V.  McDougald,  145  Cal.  740,  79  Pac.  429.) 


y,r-^  ^»<  /^A 
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Sec.  9.  The  compensation  of  any  county,  city, 
town,  or  municipal  officer  shall  not  be  increased 
after  his  election  or  during:  his  term  of  office; 
nor  shall  the  term  of  any  such  officer  be  extended 
beyond  the  period  for  which  he  is  elected  or  aip- 
pointed. 

COMPENSATION  OP  OPPIOEES.— The  provision 
against  altering  the  compensation  of  an  officer  dur- 
ing his  term  applies  to  those  officers  elected  at  the 
first  election  after  the  adoption  of  the  constitution, 
whose  salaries  were  fixed  by  previous  lawf.  (Qross 
V.  Kenfield,  57  Cal.  626.) 

This  section  does  not  apply  to  incidental  expenses 
of  the  office,  but  only  to  the  compensation  for  ser- 
vices.    (Kirkwood  v.  Soto,  87  Cal.  394,  24  Pac.  488.) 

Where  a  tJounty  Government  Act  increases  the 
salaries  of  certain  officers  and  provides  that  it  "shall 
not  affect  the  present  incumbents,''  such  increase  does 
not  accrue  to  a  person  appointed  to  fiU  a  vacancy  in 
an  unezpired  term  of  such  incumbent.  (Larew  v. 
Newman,  81  Cal.  588,  23  Pac.  227.) 

An  order  of  the  board  of  supervisor  allowing  a 
county  clerk  a  deputy 'at  a  salary  of  fifty  dollars  a 
month,  to  be  paid  by  the  county,  made  after  the 
election  of  the  county  clerk,  is  in  conflict  with  this 
provision.  (Dougherty  v.  Austin,  94  Cal.  601,  28  Pac. 
834,  29  Pac.  1092.) 

An  ordinance  of  a  board  of  supervisors  diminishing 
the  compensation  of  constables  during  their  term  is 
not  in  conflict  with  this  provision.  (People  v. 
Johnson,  95  Cal.  471,  31  Pac.  611.) 

tJnder  the  provisions  of  the  County  (Government 
Act  providing  that  the  salaries  provided  for  therein 
shall  be  in  fuU  compensation  for  all  services  rendered 
by  the  officers,  the  clerk  of  the  board  of  supervison 
is  not  entitled  to  receive  any  extra  compensation  for 
extra  work  done  by  him  in  preparing  data  for  a  claim 
of  the  county  against  the  state,  whether  rendered  in 
the  line  of  his  official  duty  or  otherwise.  (Humboldt 
T.  Stem,  136  Cal.  63,  68  Pac.  324.) 
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This  section  only  applies  to  a  "county,  city,  town, 
or  municipal  officer,"  for  whose  term  of  office  the 
constitution  makes  no  provision,  and  does  not  apply 
to  superior  judges.  (People  v.  Campbell,  138  Cal. 
11.) 

Where  the  term  is  fixed  by  the  constitution,  the 
legislature  has  no  power  to  extend  or  diminish  it. 
(People  V.  Campbell,  138  Cal.  11.) 

An  act  relieving  county  officers,  who  were  elected 
prior  to  the  passage  of  the  act,  from  the  payment 
of  their  own  assistants,  is  void.  (Welsh  v.  Bramlet, 
98  Cal.  219,  33  Pac.  66.) 

An  act  increasing  the  salary  of  a  policeman  during 
his  term  of  office  is  void.  (Darcy  v.  Mayor,  104  Cal. 
642,  38  Pac.  500.) 

A  contract  to  pay  a  city  attorney  extra  compensa- 
tion for  services  rendered  during  his  term  of  office  is 
void;  but  he  might  recover  for  services  performed 
under  such  contract  after  the  expiration  of  his  term 
of  office.     (Buck  v.  Eureka,  109  Cal.  504,  42  Pac.  243.) 

An  act  increasing  the  compensation  of  county  of- 
ficers cannot  constitutionally  increase  the  salaries  of 
Incumbents.  (Tulare  Co.  v.  Jeffords,  118  Cal.  303,  50 
Pac.  427.) 

This  prohibition  applies  to  a  person  appointed  to 
fill  a  vacancy  caused  by  the  death  of  the  incumbent, 
after  the  passage  of  the  law  increasing  the  salary 
of  the  officer.  (Storke  v.  Goux,  129  Cal.  526,  62  Pac. 
68.) 

The  legislature  may  change  the  form  of  compensa- 
tion from  fees  to  a  salary,  provided  the  compensation 
is  not  increased.  (McCauley  v.  Culbert,  144  Cal.  276, 
77  Pac.  923.) 

For  the  board  of  supervisors  to  allow  the  district         . 
attorney   a   salary    for   a   stenographer   not   provided      I  \ 
for  by  the  County  Government  Act  at  the  time  of      \  \ 
his  election  is  a  violation  of  this  section.     (Humis-      V 
ton  V.  Shaffer,  145  Cal.  195,  78  Pac.  651.) 

Also  to  an  officer  holding  over  after  the  expira- 
tion of  his  term,  by  failure  of  his  successor  to  qualify. 
(Bice  V.  National  City,  132  Cal.  354.) 

TERM  OF  OFFICE. — An  act  changing  the  time  of 
the  election  of  certain  officers  so  that  no  election  will 
be  held  until  after  the  expiration  of  the  terms  of  the 
present  incumbents  is  not  violative  of  this  section,  al- 
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though  they  are  entitled  to  hold  until  their  successors 
are  appointed.     (Treadwell  v.  Yolo  Co.,  62  Cal.  563.) 

Sec.  10.    No  county,  city,  town,  or  other  public 
or  municipal  corr>'^^f>tioTi    -nnv  fha  ^nhtihittinim 
thereof,  nor  the 
leased  or  discharj 
tionate  share  of  it 

poses,  nor  shall  C( 

authorized  in  any '       Alt  H,  lit  10.  bKrt  It  Pip  281!. 

RELEASE    OF  Sectioo  10  of  Article  XI  of  this  constitation 

daim^wh^ch^he  s*        II  fcerebjr  repelled  [Amendment  adopted  No- 
tion.    (Burr  V.  Carl  T«mker  8,  WIO.] 

Sec.  11.     Any  c 
may  make  and  en 

local,  police,  sani:     ^ ,  — ^  ^uaiv;x  itj^uiaiions  as 
are  not  in  conflict  with  general  laws. 

LOCAL,  POLICE  AND  SANITARY  LAWS.— The 
police  power  is  subordinate  to  the  power  of  the  fed- 
eral government  to  regulate  commerce.  (Lin  Sing  v. 
Washburn,  20  Cal.  534.; 

The  ''other  regulations"  mentioned  in  this  section 
must  be  limited  to  objects  similar  to  those  denomi- 
nated police  and  sanitary.  (Ex  parte  Hodges,  87  CaL 
162,  25  Pac.  277.) 

Any  restriction  of  the  rights  of  individuals  to  pur- 
sue a  lawful  avocation  must  extend  to  all  individuals 
who  might  exercise  that  right  within  the  same  dis- 
trict. (Los  Angeles  v.  Hollywood  Cem.  Assn.,  124 
Cal.  344,  57  Pac.  153.) 

Any  practice  or  business  the  tendency  of  which,  as 
shown  by  experience,  is  to  weaken  or  corrupt  the 
morals  of  those  who  follow  it  or  to  encourage  idle- 
ness, instead  of  habits  of  industry,  is  a  legitimate 
subject  of  police  regulation.  Gambling  is  such  a 
practice.     (Ex  parte  Tuttle,  91  Cal.  589,  27  Pac.  933.) 
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The  question  as  to  what  measures  are  needful  or 
appropriate  to  be  taken  in  the  exercise  of  the  police 
power  is  primarily  for  the  legislative  body  to  deter- 
mine; and  such  determination  will  not  be  disturbed 
by  the  courts,  unless  the  fundamental  rights  of  the 
citizen  are  assailed.  (Ex  parte  Tuttle,  91  Gal.  589, 
27  Pac.  933.) 

It  is  not  necessary  to  the  exercise  of  the  police 
power  in  regulating  a  business  that  it  shall  consti- 
tute a  nuisance  per  se.  (Ex  parte  Lacey,  108  Cal.  326, 
41  Pac.  411.) 

The  business  of  conducting  a  laundry  is  not  un- 
lawful, and  cannot  be  made  to  depend  upon  the  will 
of  any  number  of  citizens  or  property  owners.  (Ex 
parte  Sing  Lee,  96  Cal.  354,  31  Pac.  245.) 

Police  power  is  exercised  in  the  enforcement  of  a 
penalty  prescribed  for  a  noncompliance  with  law. 
(Merced  County  v.  Helm,  102  Cal.  159,  36  Pac.  399.) 

The  legislature  may  delegate  to  boards  of  super- 
visors of  counties  power  to  pass  local,  police,  and  sani- 
tary regulations.     (Ex  parte  Shrader,  33  Cal.  279.) 

This  provision  does  not  authorize  cities  to  change 
their  charters,  or  to  revolutionize  the  city  government 
or  abrogate  a  department  thereof.  (People  v. 
Newman,  96  Cal.  605,  31  Pac.  564.) 

This  section  includes  the  power  to  amend  an  ex- 
isting ordinance  upon  the  same  subject.  (Foster  v. 
Police  Commrs.,  102  Cal.  483,  37  Pac.  763.) 

So  far  as  mere  police  regulations  are  concerned,  if 
city  and  county  ordinances  conflict,  the  police  regu- 
lations made  by  the  city  will  control  within  the  limits 
of  the  city.  (Ex  parte  Roach,  104  Cal.  272,  37  Pac. 
1044;  Ex  parte  Mansfield,  106  Cal.  400,  39  Pac.  775; 
Los  Angeles  v.  Eikenberry,  131  Cal.  461;  Ex  parte 
Pfirrman,  134  Cal.  143.) 

But  a  county  license  upon  the  sale  of  liquor,  col- 
lected not  merely  as  a  regulation  but  for  revenue, 
may  be  collected  within  a  city  although  the  city  has 
collected  a  license  tax  for  the  same  business.  (Los 
Angeles  v.  Eikenberry,  131  Cal.  461.) 

A  city  ordinance  is  not  a  general  law  within  the 
meaning  of  this  section.  (Los  Angeles  v.  Eikenberry, 
131  Cal.  461.) 

A  sanitary  district  is  not  a  municipal  corporation, 
and  has  none  of  the  powers  granted  by  this  section, 
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nor  can  the  legislature  confer  such  powers  upon  it. 
(In  re  Werner,  129  Cal.  567,  62  Pac.  97.) 

OoafLict  with  general  laws. — An  act  which, is  vio- 
lative of  an  express  provision  of  the  constitution  can- 
not be  upheld  as  a  police  regulation.  (San  Francisco 
▼.  Insurance  Co.,  74  Cal.  113,  15  Pac.  380.) 

A  county  ordinance  in  conflict  with  a  valid  general 
law  is  void.  (San  Luis  Obispo  v.  Graves,  84  Cal. 
71,.  23  Pac.  1032;  Ex  parte  Keeney,  84  Cal.  304,  24 
Pac.    34.) 

But  this  is  not  true  of  a  conflict  between  a  valid 
eounty  ordinance  and  an  unconstitutional  general  stat- 
ute. (San  Luis  Obispo  v.  Graves,  84  Cal.  71,  23  Pac. 
1032.) 

A  provision  of  a  city  ordinance  prohibiting  the  sale 
of  spirituous  Uquors  in  a  city  is  not  in  conflict  with 
the  general  law,  which  shows  a  tendency  simply  to 
regulate  the  sale  of  liquors.  (Ex  parte  Campbell,  74 
Cal.  20,  15  Pac.  318;  Ex  parte  Noble,  96  Cal.  362,  31 
Pac.  224.) 

An  ordinance  making  it  unlawful  to  visit  a 
gambling-house  is  not  in  conflict  with  a  provision  of 
the  general  law  making  it  unlawful  to  bet  at  such 
house.     (Ex  parte  Boswell,  86  Cal.  232,  24  Pac.  1060.) 

An  ordinance  undertaking  to  punish  precisely  the 
same  acts  which  are  punishable  under  the  general 
law  of  the  state  is  to  be  deemed  in  conflict  with  such 
general  law.  (Ex  parte  Stephen,  114  Cal.  278,  46  Pac. 
86;  In  re  Sic,  73  Cal.  142,  14  Pac.  405.) 

The  mere  fact  that  a  certain  provision  of  a  city  or- 
dinance is  in  conflict  with  the  general  law  will  not 
invalidate  the  entire  ordinance  if  the  provisions  there- 
of are  separable.  (Ex  parte  Christensen,  85  Cal.  208, 
24  Pac.  747.) 

An  ordinance  containing  certain  regulations  as  to 
the  burden  of  proof  and  the  effect  of  certain  acts  as 
evidence  is  void.  (Ex  parte  Christensen,  85  Cal.  208, 
24    Pac.    747.) 

A  municipal  ordinance  making  it  a  misdemeanor  to 
fail  to  remove  an  obstruction  of  a  sidewalk  is  not  in 
conflict  with  the  provisions  of  the  general  law  declar- 
ing such  an  obstruction  a  nuisance  and  punishable 
as  such,  since  the  municipality  might  legalize  a  par- 
tial obstruction  of  a  street.  (Ex  parte  Taylor,  87 
Cal.  91,  25  Pac.  258.) 
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A  city  ordinance  imposing  a  penalty  for  having  lot- 
tery tickets  in  one's  possession,  greater  than  the  pen- 
alty provided  by  the  general  laws  for  kindred  and 
more  serious  oiienses,  is  in  conflict  with  the  general 
laws  and  void.  (Ex  parte  Solomon,  91  GaL  440,  27 
Pac.  757.) 

A  city  ordinance  providing  that  no  opiuin  shall  be 
sold  without  a  prescription  of  a  physician  is  not  in 
conflict  with  the  state  law  prohibiting  the  sale  of 
opium  unless  a  record  be  kept  of  the  sale  and  the 
package  marked  "poison."  (Ex  parte  Hong  Shen,  98 
Cal.  681,  33  Pac.  799.) 

An  ordinance  is  not  inconsistent  with  the  general 
law  merely  because  it  makes  another  and  d&Perent 
regulation  on  the  same  subject,  when  .there  is  no  di- 
rect conflict  between  its  terms  and  the  provisions  of 
the  state  law.  (Ex  parte  Hong  Shen,  98  Oal.  681,  33 
Pac.  799.) 

Where  the  penalty  imposed  for  the  violation  of  an 
ordinance  conflicts  with  the  provisions  of  the  Penal 
Code,  the  penal  clause  of  the  ordinance  is  void.  (Ex 
parte  Mansfield,  106  Cal.  400,  39  Pac.  775.) 

An  ordinance  declaring  it  unlawful  for  any  person 
to  have  in  his  possession  any  lottery  ticket,  unless 
it  be  shown  that  such  possession  is  innocent,  is  void 
as  in  conflict  with  the  general  presumption  of  inno- 
cence.    (In  re  Wong  Hane,  108  Cal.  680,  41  Pac.  693.) 

An  ordinance  forbidding  further  interment  in  the 
city  cemetery  is  not  in  conflict  with  section  3035  of 
the  Political  Code.  (La  Societa  etc.  v.  San  Francisco, 
131    Cal.    169.) 

It  is  competent  for  a  city  ordinance  to  prohibit 
all  games  played  for  money  which  are  not  specifically 
denounced  by  the  statute.  (In  re  Murphy,  128  Cal. 
29,  60  Pac.  465.) 

The  fact  that  an  ordinance  prohibiting  games  for 
money  includes,  by  way  of  general  description,  games 
prohibited  by  statute,  as  well  as  those  not  so  pro- 
hibited, does  not  affect  the  validity  of  the  ordinance; 
but  all  games  so  prohibited  by  the  general  laws  must 
be  excluded  from  the  operation  of  the  ordinance.  (In 
re  Murphy,  128  Cal.  29,  60  Pac.  465.) 

Beasonableness,  etc. — A  municipal  ordinance  must 
be  consistent  with  the  general  powers  and  purposes 
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of  the  corporation,  must  harmonize  with  the  general 
laws,  the  municipal  charter,  and  the  principles  of  the 
common  law,  and  can  have  no  extraterritorial  force 
unless  by  express  permission  of  the  sovereign  power. 
(South  Pasadena  v.  Terminal  Ey.  Co.,  109  Cal.  315, 
41  Pac.  1093;  Ex  parte  Green,  94  Cal.  387,  29  Pac. 
788;  In  re  Ah  You,  88  Cal.  99,  25  Pac.  974.) 

But  where  the  legislature  in  terms  confers  upon  a 
municipal  corporation  the  power  to  pass  ordinances  of 
a  specified  character,  an  ordinance  passed  in  pursu- 
ance thereof  cannot  be  impeached  as  invalid  because 
it  would  have  been  regarded  as  unreasonable  if  it 
had  been  passed  under  the  incidental  powers  of  the 
-corporation,  or  under  a  grant  of  power  general  in  its 
nature.  But  where  the  power  to  legislate  on  a  given 
subject  is  conferred  and  the  mode  of  its  exercise 
is  not  prescribed,  then  the  ordinance  passed  in  pur- 
suance thereof  must  be  a  reasonable  exercise  of  the 
power,  or  it  will  be  pronounced  void.  (Ex  parte  Chin 
Yan,   60  Cal.   78.) 

When  the  question  as  to  the  unreasonableness  of 
a  municipal  ordinance  is  in  doubt,  the  ordinance  will 
be  upheld;  but  when  the  ordinance  is  clearly  unrea- 
sonable, it  will  be  held  void.  (Ex  parte  McKenna, 
126  Cal.  429,  58  Pac.  916.) 

The  question  of  the  reasonableness  of  an  ordinance 
is  to  be  determined  by  the  court  from  the  ordinance, 
and  not  by  the  jury  from  evidence  of  facts  not  ap- 
pearing upon  the  face  of  the  ordinance.  (Merced 
County  V.  Fleming,  111  Cal.  46,  43  Pac.  392.) 

In  determining  whether  or  not  an  ordinance  regu- 
lating a  lawful  business  is  reasonable  the  court  may 
consider  matters  dehors  the  ordinance,  but  not  the 
motives  of  the  supervisors.  (In  re  Smith,  143  Cal. 
868.) 

An  ordinance  may  be  reasonable  as  applied  to  the 
regulation  of  cemeteries  within  a  city  or  town,  which 
would  be  unreasonable  if  applied  to  all  parts  of  a 
county  thinly  populated  in  many  of  its  parts.  (Los 
Angeles  v.  Hollywood  Cem.  Assn.,  124  Cal.  344,  57 
Pac.  153.) 

An  ordinance  imposing  a  fine  not  exceeding  one 
thousand  dollars  and  imprisonment  not  exceeding  six 
months,  for  uttering  prolane  and  abusive  language 
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in  the  presence  of  other  persons,  is  not  unreasonable. 
(McDonald  v.  Taylor,  89  Cal.  42,  26  Pac.  595.) 

A  city  ordinance  prohibiting  the  carrying  of  con- 
cealed weapons  by  any  person  other  than  public  of- 
ficers and  travelers,  without  a  permit  of  the  police 
commissioners,  and  prescribing  a  fine  of  not  less  than 
two  hundred  and  fifty  and  not  exceeding  five  hundred 
dollars,  or  imprisonment  not  less  than  three  and  not 
exceeding  six  months,  or  both,  does  not  impose  any 
excessive  or  unreasonable  penalty.  (Ex  parte  Cheney, 
90  CaL  617,  27  Pac.  436.) 

An  ordinance  making  a  violation  thereof  punishable 
by  imprisonment  for  ten  days  and  a  fine  of  one  hun- 
dred and  fifty  dollars,  and  imprisonment  in  case  of 
nonpayment  of  the  fine  at  the  rate  of  two  dollars 
a  day,  is  not  unreasonable.  (Ex  parte  Green,  94  Oal. 
387,  29  Pac.  783.) 

A  municipal  ordinance  permitting  a  fine  of  not  less 
than  twenty  and  not  more  than  one  thousand  dollars 
for  visiting  a  house  of  ill-fame  is  unreasonable,  and 
not  in  harmony  with  the  general  law.  (In  re  Ah  You, 
88  Cal.  99„  25  Pac.  974.) 

A  county  ordinance  prohibiting  the  maintenance  of 
gasworks  in  a  sparsely  settled  rural  district,  and  which 
has  the  effect  to  stop  the  operation  of  the  gasworks 
of  the  petitioner,  in  the  immediate  vicinity  of  which 
there  are  no  dwelling-houses,  is  unreasonable.  (In  re 
Smith,    143   Cal.    368.) 

An  ordinance  making  it  a  misdemeanor  to  sell  gas 
at  a  higher  rate  than  that  fixed  by  law  is  not  unrea- 
sonable or  contrary  to  the  policy  of  the  state.  (Den- 
ninger  v.  Recorder's  Court,  145  Cal.  629,  79  Pac.  360.) 

Valid  ordinances. — ^In  accordance  with  the  forego- 
ing general  principles,  the  following  ordinances  have 
bjeen  held  valid  as  police  and  sanitary  measures:  An 
ordinance  for  the  removal  of  shade  trees  growing 
in  the  sidewalks  of  public  streets  (Vander hurst  v. 
Tholcke,  113  Cal.  147,  45  Pac.  266);  an  ordinance 
providing  for  a  sewer  farm  outside  of  a  city  (McBean 
V.  Fresno,  112  Cal.  159,  44  Pac.  358);  an  ordinance 
prohibiting  the  conducting  of  any  carpet-beating  ma- 
chine within  one  hundred  feet  of  any  churchy  school- 
house,  residence,  or  dwelling-house  (Ex  parte  Lacey, 
108  Cal.  326,  41  Pac.  411);  an  ordinance  providing 
for  the  improvement  of  the  channel  and  banks  of  a 
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river  passing  through  the  city  (De  Baker  v.  Bailway 
Co.,  106  Cal.  257,  39  Pac.  610);  a  city  ordinance  for- 
bidding the  beating  of  drums  in  the  traveled  streets 
of  a  city,  without  the  permission  of  the  president 
of  the  board  of  trustees  (In  re  Flaherty,  105  Cal.  558, 
38  Pac.  981);  an  ordinance  providing  that  no  liquor 
license  shall  be  granted  to  any  person  who  has  con- 
ducted the  business  of  selling  liquors  in  any  place 
where  females  are  employed  (Foster  v.  Police 
Commrs.,  102  Cal.  483,  37  Pac.  763);  an  ordinance 
providing  that  no  license  shall  be  issued  to  persons 
engaged  in  the  sale  of  liquors  in  dance-cellars  or 
dance-halls,  or  in  places  where  musical,  theatrical,  or 
other  public  exhibitions  are  given,  and  where  females 
attend  as  waitresses  (Ex  parte  Hayes,  98  Cal.  555,  33 
Pac.  337) ;  an  ordinance  fixing  the  license  for  conduct- 
ing a  saloon  where  females  are  employed  and  where 
intoxicating  liquors  are  sold  in  less  quantities  than 
one  quart  at  a  higher  rate  than  a  license  for  conduct- 
ing a  saloon  where  females  are  not  employed  (Ex 
parte  Felchlin,  96  Cal.  360,  31  Pac.  224,  approving 
opinion  of  McKinstry,  J.,  in  Matter  of  Maguire,  57 
Cal.  604);  a  city  ordinance  prohibiting  the  selling  of 
pools  on  horseraces,  except  within  the  inclosure  of 
a  race- track  where  the  race  is  to  be  run  (Ex  parte 
Tuttle,  91  Cal.  589,  27  Pac.  933);  an  ordinance  mak- 
ing the  issuance  of  a  liquor  Ucense  depend  upon 
the  permission  of  a  majority  of  the  police  commission- 
ers or  the  approval  qf  twelve  property  owners  in  the 
block  in  which  the  business  is  carried  on  (Ex  parte 
Christensen,  85  Cal.  208,  24  Pac.  747);  an  act  provid- 
ing for  the  exclusion  of  all  unvaccinated  children 
from  the  public  schools  (Abeel  v.  Clark,  84  Cal.  226, 
24  Pac.  383);  a  city  ordinance  making  it  unlawful  to 
visit  a  place  for  the  practice  of  gambling  (Ex  parte 
Lane,  76  Cal.  587,  18  Pac.  677);  an  ordinance  pro- 
hibiting the  maintenance  within  the  city  limits  of  any 
tippling-house,  dramshop,  or  barroom,  where  spiritu- 
ous liquors  are  sold  or  given  away  (Ex  parte  Camp- 
bell, 74  Cal.  20,  15  Pac.  318);  an  ordinance  which 
prohibits  any  person,  for  the  purpose  of  proBtltatlon, 
to  visit  any  building  kept  for  the  purpose  of  prostitu- 
tion (Ex  parte  Johnson,  73  Cal.  228,  15  Pac.  43);  an 
ordinance  prohibiting  the  alteration  or  repair  of  any 
wooden  building  within  certain  designated  fire  lim- 
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its,  without  permission  of  the  fire  wardens  and  ap- 
proval of  a  majority  of  the  committee  on  fire  depart- 
ment and  the  mayor  (Ex  parte  Fiske,  72  Gal.  125,  13 
Pac.  310) ;  an  ordinance  prohibiting  the  keeping  of 
more  than  two  cows  within  certain  portions  of  a 
city  (In  re  Linehan,  72  Cal.  114,  13  Pac.  170);  an  or- 
dinance prohibiting  the  carrying  on  of  a  public 
laundry  within  the  city  limits,  except  within  pre- 
scribed boundaries  (In  re  Hang  Kie,  69  Cal.  149,  10 
Pac.  327);  an  ordinance  prohibiting  the  carrying  on 
of  a  laundry  without  the  consent  of  the  board  of 
supervisors,  except  in  a  brick  or  stone  building  (In  re 
Yick  Wo,  68  Cal.  294,  9  Pac.  139);  an  ordinance  pro- 
viding that  all  buildings  used  as  laundries  shall  be 
constructed  but  one  story  in  height,  with  brick  or 
stone  walls,  and  with  metal  roofs,  doors,  and  window 
shutters  (Ex  parte  White,  67  Cal.  102,  7  Pac.  186); 
a  provision  of  a  city  charter  prohibiting  the  slaughter- 
ing of  animals  and  the  maintenance  of  slaughter- 
houses within  the  city  (Ex  parte  Heilbron,  65  Cal. 
609,  4  Pac.  648);  an  ordinance  making  it  unlawful 
for  any  person  to  conduct  a  laundry  within  certain 
limits,  without  a  certificate  from  the  health  officer 
as  to  its  sanitary  condition,  and  a  certificate  from 
one  of  the  fire  wardens  as  to  the  condition  pf  the 
heating  appliances,  and  forbidding  the  operation  of 
any  laundry  between  10  P.  M.  and  6  A.  M.,  or  on 
Sundays  (Ex  parte  Moynier,  65  Cal.  33,  2  Pac.  728); 
an  ordinance  prohibiting  the  utterance  of  profane 
language  in  the  hearing  of  two  or  more  persons  (Ex 
parte  Delaney,  43  Cal.  478);  an  ordinance  forbidding 
the  sale  of  miUc  of  cows  fed  upon  still  slops,  etc. 
(Johnson  v.  Simonton,  43  Cal.  242);  an  ordinance 
making  it  unlawful  to  play  upon  any  musical  instru- 
ment, etc.,  in  any  saloon,  etc.,  after  midnight  (Ex 
parte  Smith  &  Keating,  38  Cal.  702);  an  ordinance 
making  it  unlawful  for  any  female  to  be  in  any 
saloon,  etc.,  after  midnight  (Ex  parte  Smith  &  Keat- 
ing, 38  Cal.  702) ;  an  ordinance  providing  that  no 
person  shall  establish  or  maintain  any  slaughter- 
house,  keep  herds  of  more  than  five  swine,  keep  or 
cure  hides,  slaughter  cattle,  etc.,  in  any  part  of  the 
city  and  county  (Ex  parte  Shrader,  33  Cal.  279);  an 
ordinance  making  it  unlawful  for  any  person  to  have 
in  his  possession  any  lottery  ticket,  etc.     (Ex  parte 
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McGlain,  134  Cal.  110) ;  an  ordinance  making  it  unlaw- 
ful to  exhibit  in  any  barred  or  barricaded  house  or 
room  or  in  any  place  built  or  protected  in  a  manner 
to  make  it  difficult  of  access  to  police  officers,  when 
three  or  more  persons  are  present,  any  cards,  etc. 
(Matter  of  Ah  Cheung,  136  Cal.  678,  69  Pac.  492); 
an  ordinance  of  the  city  and  county  of  San  Fran- 
cisco prohibiting  interments  of  dead  bodies  within  the 
city  limits  (Odd  Fellows'  Cem.  Assn.  v.  San  Francisco, 
140  Cal.  226);  an  act  providing  that  any  person  ex- 
eluded  from  a  place  of  amusement  may  recover  his 
actual  damages  and  a  penalty  (Greenberg  v.  Western 
Turf  Assn.,  140  Cal.  357);  an  ordinance  making  it  un- 
lawful to  maintain  gasworks  within  certain  defined 
limits  (Dobbins  v.  Los  Angeles,  189  Cal.  179;  In  re 
Daly,  139  Cal.  216);  an  ordinance  requiring  the  ex- 
clusive removal  of  all  garbage  by  the  city  to  be  con- 
sumed at  the  city  crematory  (In  re  Zhizhuzza,  147  Cal. 
328,  81  Pac.  955);  an  ordinance  employing  an  expert 
medical  employee  as  health  officer  (Yalle  v.  Shaffer,  1 
Cal.  App.  183,  81  Pac.  1028). 

Invalid  ordinances. — On  the  other  hand,  the  fol- 
lowing ordinances  have  been  held  to  be  invalid  as 
police  and  sanitary  measures:  A  county  ordinance 
forbidding  the  shipment  .of  game  from  the  county  in 
which  it  has  been  lawfully  killed  (Ex  parte  Knapp, 
127  Cal.  101,  59  Pac.  315);  a  county  ordinance  making 
it  unlawful  to  establish,  extend  or  enlarge  any  ceme- 
tery within  the  county,  but  permitting  burials  in 
cemeteries  already  established  (Los  Angeles  v.  Holly- 
wood Cem.  Assn.,  124  Cal.  344,  57  Pac.  153);  a  mu- 
nicipal ordinance,  not  prohibiting  all  burials  within 
the  city,  but  merely  prohibiting  further  purchases  of 
cemetery  lots,  and  allowing  burials  in  lots  already 
purchased  (Ex  parte  Bohen,  115  Cal.  372,  47  Pac.  55) ; 
an  ordinance  regulating  rates  of  transportation  of  a 
street  railway  outside  of  the  city  limits  (South 
Pasadena  v.  Terminal  Ey.  Co.,  109  Cal.  315,  41  Pac. 
1093);  a  county  ordinance  providing  that  all  insane 
asylums  shall  be  constructed  of  either  brick,  iron,  or 
stone,  and  surrounded  by  a  brick  or  stone  wall,  that 
they  shall  not  be  within  four  hundred  yards  of  any 
dwelling  or  scnool,  that  only  one  class  of  persons  shall 
be  treated  in  the  same  building,  and  that  male  and 
female  patients  shall  not  be  cared  for  in  the  same 
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building  (Ex  parte  Whitwell,  98  Cal.  73,  32  Pac.  870) ; 
an  ordinance  prohibiting  the  carrying  on  of  a  public 
laundry  within  the  corporate  limits  of  the  town,  ex- 
cept in  certain  specified  blocks  thereof,  without  a 
written  permit  from  the  board  of  trustees^  and  the 
written  consent  of  a  majority  of  the  real  property 
owners  within  the  block  in  which  the  business  is  to 
be  carried  on,  and  also  of  the  four  blocks  immediately 
surrounding  the  same  (Ex  parte  Sing  Lee,  96  Gal. 
354,  31  Pac.  245) ;  an  ordinance  requiring  all  occupants 
of  lands  within  ninety  days  to  exterminate  and  de- 
stroy the  ground-squirrels  on  their  respective  lands 
(Ex  parte  Hodges,  87  Cal.  162,  25  Pac.  277);  an  or- 
dinance making  it  unlawful  for  any  contractor  per- 
forming work  for  the  city  to  employ  any  person  to 
work  more  than  eight  hours  a  day,  or  to  employ 
Chinese  labor  (Ex  parte  Kuback,  85  Cal.  274,  24  Pac. 
737);  an  ordinance  intended  to  discriminate  in  favor 
of  sportsmen  and  against  all  other  persons  in  re- 
spect to  the  disposition  of  game  lawfuUy  killed  (Ex 
parte  Knapp,  127  Cal.  101,  59  Pac.  315);  an  ordinance 
prohibiting  the  employment  of  females  in  dance-halls, 
etc.  (Matter  of  Maguire,  57  Cal.  604.  But  see  Ex 
parte  Felchlin,  96  Cal.  360,  31  Pac.  224.) 

License  regulations. — An  ordinance  requiring  a 
license  tax  from  all  peddlers  of  meat,  fish,  vegetables, 
fruit,  game,  poultry,  etc.,  is  valid.  (Ex  parte  Heyl- 
man,  92  Cal.  492,  28  Pac.  675.) 

An  ordinance  requiring  a  license  to  be  obtained  by 
every  person  who  at  a  fixed  place  of  business  sells 
any  goods,  etc.,  is  authorized  by  this  section.  (Ex 
parte  Mount,  66  Cal.  448,  6  Pac.  78;  S^n  Luis  Obispo 
V.  Greenberg,  120  Cal.  300,  52  Pac. 797.) 

An  ordinance  imposing  upon  traveling  salesmen  a 
license  tax  of  fiftv  dollars  per  quarter  is  valid,  al- 
though a  less  amount  is  imposed  upon  those  who  sell 
at  a  fixed  place  of  business.  (Ex  parte  Haskell,  112 
Cal.  412,  44  Pac.  725.) 

An  ordinance  requiring  all  persons  engaged  in  the 
business  of  raising,  grazing,  herding,  or  pasturing 
sheep  in  the  county  to  pay  an  annual  license  of  fifty 
dollars  for  every  thousand  sheep  is  valid.  (Ex  parte 
Mirande,  73  Cal.  365,  14  Pac.  888.) 
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A  city  has  no  power  to  impose  a  license  tax  npon 
the  right  to  practice  law.  (Sonora  v.  Curtin,  137  Cal. 
583.) 

An  ordinance  levying  a  license  tax  upon  all  sheep 
which  are  pastured  in  the  county,  except  sheep  listed 
as  taxable  property  in  the  county,  and  upon  which 
taxes  are  paid,  is  not  a  valid  police  regulation.  (Las- 
sen Co.  V.  Cone,  72  Cal.  387,  14  Pac.  100.) 

A  municipal  ordinance  which,  under  the  guise  of 
a  revenue  measure,  attempts  to  put  an  end  to  the 
issue  of  trading  stamps,  by  levying  an  excessive  tax 
upon  that  business,  however  small  their  monthly 
sales,  assuming  to  exact  from  them  a  tax  eight  times 
that  required  of  merchants  doing  the  largest  busi- 
ness, is  unreasonable  and  void.  (Ex  parte  McKenna, 
126  Cal.  429,  58  Pac.  916.) 

An  ordinance  requiring  a  license  fee  of  fifty  dollars 
a  month  for  carrying  on  a  saloon,  where  liquors  are 
sold  or  given  away  in  quantities  less  than  a  gallon, 
will  not  be  presumed  to  be  oppressive,  unreasonable, 
or  prohibitory  of  trade.  (In  re  Guerrero,  69  Cal.  88, 
10  Pac.  261.) 

A  county  may  impose  a  license  tax  upon  the  sale 
of  spirituous  liquors.  (Ex  parte  Welters,  65  Cal.  269, 
3  Pac.  894.) 

An  ordinance  making  it  a  misdemeanor  to  sell 
liquors  without  a  license  is  a  valid  police  regulation. 
(In  re  Stuart,  61  Cal.  374.) 

An  ordinance  establishing  a  license  tax  of  twanty- 
five  dollars  a  month  for  the  sale  of  spirituous  and 
fermented  liquors  is  not  unreasonable,  oppressive  or 
in  restraint  of  trade.  (Ex  parte  Benninger,  64  Cal. 
291,  30  Pac.   846.). 

A  county  ordinance  providing  a  smaller  license  tax 
for  the  sale  of  spirituous  liquors  at  wayside  inns  and 
rural  watering  places  than  when  sold  in  a  city  is 
not  unlawful  as  unreasonable,  oppressive,  or  in  re- 
straint of  trade.  (Amador  Co.  v.  Kennedy,  70  Cal. 
458,    11    Pac.    757.) 

The  same  is  true  of  an  ordinance  imposing  a  higher 
tax  upon  such  saloons.  (Ex  parte  Stephen,  114  Cal. 
278,  46  Pac.  86.) 

An  ordinance  imposing  an  annual  tax  of  two  hun- 
dred  dollars  upon   the   business  of   selling  spirituous 
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liqnoTfl,  within  the  city  limits  is  valid.  (Ex  parte  Mc- 
Nally,  73  Cal.  632,  15  Pac.  368.) 

An  ordinance  providing  that  a  liquor  license  can 
only  be  obtained  upon  petition  to  the  city  council  of 
the  applicant,  accompanied  by  a  certificate  of  five 
respectable,  citizens  of  the  neighborhood  in  which 
the  business  is  to  be  conducted  as  to  his  character, 
and  upon  a  determination  by  the  board  that  he  is 
qualified  to  carry  on  the  business,  is  valid.  (In  re 
Bickerstaff,  70  Cal.  35,  11  Pac.  393.) 

An  ordinance  purporting  to  regulate  the  business  of 
selling  liquors,  but  in  fact  prohibiting  the  sale  thereof, 
cannot  be  upheld.  (Merced  Co.  v.  Flemming,  111  Cal. 
46,  43  Pac.  392.) 

An  ordinance  imposing  a  license  tax  for  carrying 
on  the  "business"  or  ''occupation"  of  retail  liquor 
dealer  in  a  "retail  liquor  establishment,"  is  a  tax 
apon  the  business  and  not  upon  the  articles  sold. 
(Los  Angeles  v.  Eikenberry,  131  Cal.  461.) 

A  county  ordinance  imposing  a  liquor  license  of 
thirteen  dollars  per  month  is  reasonable.  (Los 
Angeles  v.  Eikenberry,  131  Cal.  461.) 

Sec.  12.  The  legislature  shall  have  no  power 
to  impose  taxes  upon  counties,  cities,  towns,  or 
other  public  or  municipal  corporations,  or  upon 
the  inhabitants  or  property  thereof,  for  county, 
city,  town,  or  other  municipal  purposes,  but  may, 
by  general  laws,  vest  in  the  corporate  authorities 
thereof  the  power  to  assess  and  collect  taxes  for 
such  purposes. 

TAXATION     FOB     MUNICIPAL     PURPOSES.— 

Under  this  section  the  whole  subject  of  county  and 
municipal  taxes  for  local  purposes  is  relegated  to  the 
corporate  authorities  thereof,  and  the  legislature  has 
no  power  to  impose  any  tax  whatever  within  those 
territories  for  local  purposes.  (San  Francisco  v.  In- 
surance Co.,  74  Cal.  113,  15  Pac.  380.) 

The  legislature  cannot  directly  exercise  the  power 
of  assessment  within  an  incorporated  city,  but  may 
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empower  the  municipal  authorities  to  do  so.  (People 
V.  Lynch,  51  Cal.   15.) 

The  legislature  has  power  to  direct  and  control  the 
affairs  and  property  of  a  municipal  corporation  for 
municipal  purposes,  and  may  lor  such  purposes  so 
control  its  affairs  by  appropriate  legislation  as  ulti- 
mately to  compel  it,  out  of  the  funds  of  its  treas- 
ury, or  by  taxation,  to  pay  a  demand  which  in  good 
conscience  it  ought  to  pay.  (Sinton  v.  Ashbury,  41 
GaL  525.) 

The  legislature  may  authorize  the  authorities  of  a 
city  to  purchase  an  agricultural  park,  to  issue  bonds 
in  payment  therefor,  and  to  levy  a  tax  for  the  pay- 
ment of  the  same.  (Bank  of  Sonoma  v.  Fairbanks, 
52  GaL  196.) 

The  power  of  a  county  or  other  public  corporation 
to  impose  taxes  is  only  that  which  is  granted  by  the 
legislature.  (Hughes  v.  Ewing,  93  Gal.  414,  28  Pac. 
1067.) 

The  legislature  cannot  impose  a  tax  upon  the  prop- 
erty or  inhabitants  of  a  school  district,  without  leav- 
ing any  discretion  in  regard  thereto  to  the  local  au- 
thorities. (McGabe  v.  Carpenter,  102  Gal.  469,  36  Pac. 
836.) 

A  local  board  cannot  be  authorized  to  levy  local 
taxes  and  assessments  for  a  general  public  purpose. 
(People  v.  Parks,  58  Cal.  624.) 

An  ordinance  imposing  a  license  tax  and  distin- 
guishing between  hotels  where  meals  are  cooked  and 
served  by  a  proprietor  or  the  members  of  his  family 
and  those  where  meals  are  not  so  cooked  and  served 
is  valid.     (Ex  parte  Lemon,  143  Gal.  558.) 

License  taxes  for  revenue  are  taxes  within  the 
meaning  of  this  section.  (Ex  parte  Jackson,  143  Gal. 
564.) 

The  act  of  1876,  authorizing  the  construction  of  a 
bridge,  and  declaring  tiiat  the  cost  should  be  assessed 
upon  certain  specified  lands,  and  providing  for  a  com- 
mission to  apportion  the  cost,  was  held  constitutional. 
(Pacific  Bridge  Co.  v.  Kirkham,  64  Cal.  519,  2  Pac. 
409.) 

An  act  providing  for  the  completion  of  the  city 
hall  in  San  Francisco,  and  providing  that  the  work 
should  only  be  done  after  the  board  of  supervisors 
cIdAlarA  that  tbey  deem  tba  work  expediAot,  is  not  vio^- 
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lative  of  this  section.  (People  v.  Bartlett,  67  Cal. 
156,  7  Pac.  417.) 

This  section  does  not  prevent  a  city  from  provid- 
ing in  a  freeholders'  charter  for  taxation  for  mu- 
nicipal purpose's.  (Security  Sav.  etc.  Co.  v.  Hinton,  97 
Cal.   214,  32   Pac.   3.) 

The  words  '-corporate  authorities  thereof"  are  to 
be  construed  distributively  as  referring  to  the  gov- 
erning body  of  each  of  the  several  municipalities  and 
quasi  municipalities  referred  to  in  the  section,  and 
as  importing  the-  legislative  department  of  the  mu- 
nicipality only.  (Board  of  Education  v.  Board  of 
Trustees,   129   Cal.  599,   62  Pac.   173.) 

The  provision  of  the  fee  bill  of  1895,  requiring 
the  payment  of  one  dollar  for  each  one  thousand 
dollars,  in  excess  of  three  thousand  dollars,  of  the 
appraised  value  of  an  estate,  upon  the  filing  of  the 
inventory,  is  in  violation  of  this  section.  (Fatjo  v. 
Pfister,  117  Cal.  83,  48  Pac.  1012.) 

An  act  requiring  foreign  insurance  corporations  to 
pay  to  the  county  treasury  a  certain  proportion  of 
premiums  received  by  them,  to  constitute  a  firemen's 
relief  fund,  to  be  under  the  control  of  the  fire  com- 
missioners, is  in  violation  of  this  section.  (San  Fran- 
cisco V.  Insurance  Co.,  74  Cal.  113,  15  Pac.  380.) 

An  act  validating  a  void  assessment  is  contrary  to 
the  provisions  of  this  section.  (Brady  v.  King,  53 
Cal.  44;  Taylor  v.  Palmer,  31  Cal.  240;  People  v. 
Lynch,  51  Cal.  15;  Schumaker  v.  Toberman,  56  Cal. 
508;  Fanning  v.  Schammel,  68  Cal.  428,  9  Pac.  427; 
Kelly  V.  Luning,  76  Cal.  309,  18  Pac.  335.) 

An  act  requiring  the  trustees  of  a  swamp  land 
reclamation  district  to  make  up  a  sworn  statement 
of  the  cost  of  the  reclamation  work,  ''based  upon  the 
books  and  vouchers  thereof,"  and  requiring  the 
amount  so  reported  to  be  assessed  upon  the  lands  of 
the  district,  is  violative  of  the  provisions  of  this  sec- 
tion.    (People   V.   Houston,   54   Cal.   536.) 

The  act  of  1891,  permitting  the  organization  and 
creation  of  sanitary  districts,  is  not  in  violation  of 
this  section,  since  such  aistricts  do  not  necessarily 
include  municipal  corporations.  (Woodward  v.  Fruit- 
vale  Sanitary  Dist.,  99  Cal.  554,  34  Pac.  239.) 

An  act  authorizing  the  county  superintendent  of 
schools  to  furnish  the  board  of  supervisors  an  esti- 
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mate  of  a  tax,  and  making  it  the  duty  of  the  board 
to  proceed  to  fix  a  rate  which  will  realize  the  amount 
of  the  estimate,  is  void.  (McCabe  v.  Carpenter,  102 
Cal.   469;  S6  Pac.   836.) 

This  section  does  not  invalidate  the'  provisions  of 
the  Political  Code  making  the  city  of  Eureka  liable 
for  the  expense  of  work  on  Humboldt  bay  outside  of 
the  city — that  provision  having  been  enacted  prior  to 
the  new  constitution.  (Quigg  v.  Evans,  121  Cal.  546, 
53   Pac.    1093.) 

License  taxes. — ^A  license  tax  graduated  according 
to  the  amount  of  the  monthly  sales  of  the  merchant 
is  valid,  since  it  applies  uniformly  to  all  persons  in 
the  same  category.  (Sacramento  v.  CrocKer,  16  Cal. 
119.) 

A  law  imposing  upon  a  person  residing  in  a  given 
section  of  the  state  a  license  as  a  merchant  without 
reference  to  his  occupation  would  be  void.  (Ex  parte 
Ah  Pong,  Vd  Cal.  106.) 

Under  this  section  a  municipality  may  impose  a 
license  tax  for  the  purpose  of  revenue.  (In  re  Guer- 
rero, 69  Cal.  86,  10  Pac.  261.) 

This  section  authorizes  the  imposition  by  a  county 
of  a  license  tax  on  the  sale  of  spirituous  liquors  and 
the  appointment  of  a  suitable  person  to  collect  the 
same.     (In  re  Lawrence,  69  Cal.  608,  11  Pac.  217.) 

A  license  imposed  by  the  legislature  for  carrying 
on  t^e  business  of  selling  goods,  etc.,  at  a  fixed  place 
of  business,  is  a  **tax"  within  the  meaning  of  this 
section,  and,  being  for  county  purposes,  is  in  viola- 
tion of  this  section.     (People  v.  Martin,  60  Cal.  153.) 

A  county  ordinance  imposing  a  license  tax  upon 
every  person  engaged  in  the  business  of  raising,  graz- 
ing, herding,  or  pasturing  sheep,  etc.,  within  the 
county,  is  authorized  b-''  this  section.  (El  Dorado  v. 
Meiss,  100  Cal.  268,  34  Pac.  716.) 

The  fact  that  such  ordinance  applies  to  nonresidents 
as  well  as  residents,  instead  of  being  an  objection 
to  the  validity  of  the  tax,  is  essential  to  sustain  its 
validity.  (El  Dorado  v.  Meiss,  100  Cal.  268,  34  Pac. 
716.) 

A  city  ordinauce  regulating  liquor  licenses,  and  a 
section  of  the  city  charter  giving  the  city  a  remedy 
by  civil  action  in  any  case  where  a  person,  required 
by  any  ordinance  to  take  out  a  license  and  to  pay 
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therefor,  shall  fail  to  do  so,  are  not  in  conflict  with 
this  section.  (Sacramento  y.  Dillman,  102  Oal.  107, 
36  Pac.  385.) 

When  the  right  to  collect  a  license  tax  by  suit  is 
limited  to  instances  in  which  the  persons  commenced 
some  "business,**  no  action  can  be  maintained  to  re- 
cover a  license  tax  for  the  sale  of  intoxicating  liquors, 
since  such  sale  is  not  a  business.  (Merced  Co.  y. 
Helm,  102  Cal.  159,  36  fac.  399.) 

But  an  ordinance  requiring  "every  person  who  in 
any  saloon,  etc.,  sells  or  gives  away"  any  intoxicat- 
ing liquor  to  pay  a  license  tax,  should  be  construed 
as  a  tax  upon  the  business.  (Ex  parte  Mansfield,  106 
Cal.  400,  39  Pac.  775.  Merced  Co.  v.  Helm,  102  Cal. 
159,  36  Pac.  399,  distinguished.  See,  also.  Ex  parte 
Seube,  115  Cal.  629,  47  Pac.  596.) 

Where  a  county  passed  an  ordinance  requiring  a 
high  license  tax  for  the  sale  of  intoxicating  liquors, 
but  fixing  no  penalty  for  engaging  in  the  business, 
the  ordinance  is  not  to  be  regarded  as  the  exercise 
of  the  police  power,  but  as  a  revenue  measure.  (Mer- 
ced Co.  V.  Helm,  102  Cal.  159,  36  Pac.  399.) 

A  county  ordinance  imposing  a  license  for  revenue 
on  the  business  of  liquor  dealer  is  valid,  and  such 
license  may  be  collected  within  cities.  (Ex  parte 
Mansfield,  106  Cal.  400,  39  Pac.  775  j  Ventura  Co.  v. 
Clay,  112  Cal.  65,  44  Pac.  488.) 

This  section  does  not  prohibit  the  legislature  from 
enacting  a  law  preventing  counties,  cities,  etc.,  from 
levying  and  collecting  a  license  tax  for  revenue.  (Ex 
parte  Pfirrman,  134  Cal.  143.) 

Sec.  13.  The  legislature  shall  not  delegate  to 
any  special  commission,  private  corporation,  com- 
pany, association,  or  individual,  any  power  to 
make,  control,  appropriate,  supervise,  or  in  any 
way  interfere  with,  any  county,  city,  town,  or 
municipal  improvement,  money,  property,  or  ef- 
fects, whether  held  in  trust  or  otherwise,  or  to 
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levy  taxes  or  assessments,  or  perform  any  munici- 
pal functions  whatever. 

MUNICIPAL.  FUNDS. — This  section  is  prospective, 
and  applies  only  to  legislation  enacted  after  its 
adoption.  (Commissioners  v.  Trustees,  71  CaL  310, 
12  Pac.  224.) 

The  legislature  may  direct  a  municipality  to  audit 
and  aUow  claims  against  the  municipality.  (People 
V.  Supervisors,  11  Cal.  206.) 

-  This  section  equally  forbids  the  legislature  from 
delegating  to  a  municipal  corporation  power  to  do 
what  the  legislature  is  itself  forbidden  from  doing 
by  this  section.  (YarneU  v.  Los  Angeles,  87  Cal.  603, 
25  Pac.  767.) 

The  legislature  has  no  control  over  funds  of  a 
municipality  except  to  appropriate  them  for  munici- 
pal purposes  or  in  satisfaction  of  some  vaUd  claim 
against  the  municipality.  (Conlin  v.  Supervisors,  114 
Cal.  404,  46  Pac.  279.) 

An  act  creating  a  police  life  and  health  insurance 
fund  does  not  create  a  "special  commission''  within 
the  meaning  of  this  section.  (Pennie  v.  Beis,  80  Gal. 
266,  22  Pac.   176.) 

Where  an  act  leaves  it  discretionary  with  the  local 
legislative  body  whether  or  not  the  improvement  shall 
be  made,  but  provides  that,  if  done,  it  shall  be  done 
by  a  commission  created  by  the  act,  it  is  not  in  vio- 
lation of  this  section.  (Lent  v.  TiUson,  72  Cal.  404, 
14   Pac.    71.) 

An  act  providing  for  the  commitment  of  minor 
criminals  to  nonsectarian  charitable  corporations,  the 
expense  of  maintenance  to  be  paid  by  the  county,  is 
not  in  violation  of  this  section.  (Boys*  and  Girls'  Aid 
Soc.  V.  Reis,  71  Cal.  627,  12  Pac.  796.) 

Where  commissioners  to  open  streets  are  simply 
made  the  agents  of  the  municipality,  and  act  under 
the  direction  of  the  city  authorities,  this  section  is 
not  violated.  (Davies  v.  Los  Angeles,  86  Cal.  37,  24 
Pac.  77L) 

The  act  of  1891,  permitting  the  organization  and 
creation  of  sanitary  districts,  is  not  in  conflict  with 
this  section,  since   such   districts  do   not  necessarily 
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include  municipal  corporations.     (Woodward  v.  Fruit- 
vale  Sanitary  Dist.,  99  Cal.  554,  34  Pac.  239.) 

An  ordinance  providing  that  municipal  bonds  shall 
be  payable  outside  of  the  state,  at  a  bank  in  New 
York,  is  in  violation  of  this  section.  (Los  Angeles 
V.  Teed,  112  Cal.  319,  44  Pac.  580.) 

But  a  contract  by  the  board  of  supervisors  for  the 
sale  of  bonds  at  par,  to  be  made  payable  at  a  bank 
in  another  county,  does  not  constitute  such  bank  a 
custodian  of  county  funds,  or  the  agent  of  either 
party.     (Mack  v.  Jastro,  126  Cal.  130,  58  Pac.  372.)    . 

A  statute  conferring  upon  the  supervisors  power  to 
license  individuals  to  take  tolls  on  a  public  road,  as 
compensation  for  keeping  the  road  in  repair,  is  not 
in  violation  of  this  provision,  (Blood  v.  McCarty,  112 
Cal.  561,  44  Pac.  1025.) 

An  act  allowing  county  officers  to  appoint  deputies, 
whose  salaries  are  fixed  by  the  act  and  made  payable 
out  of  the  county  treasury,  is  not  in  violation  of  this 
section.  (Tulare  Co.  v.  May,  118  Cal.  303,  50  Pac. 
427.) 

An  act  permitting  the  county  clerk  to  make  the 
compensation  of  the  number  of  deputies  he  may  see 
fit  to  appoint  a  charge  upon  the  county  treasury 
violates  this  section.  (San  Francisco  ▼.  Broderick, 
125  Cal.  188,  57  Pac.  887.) 

The  authority  given  by  the  Vrooman  Act  to  the 
contractor  to  collect  the  assessment  is  not  a  delega 
tion  of  a  municipal  function.     (Banaz  v.  Smith,  133 
Cal.  102.) 

To  convey  to  a  mortgagee  the  statutory  powers 
of  the  board  of  trustees  of  an  irrigation  district 
is  in  violation  of  this  section.  (Merchants'  Bank  v. 
Escondido  Irr.  Dist.,  144  Cal.  329,  77  Pac.  937.) 

This  Drovision  applies  to  public  or  municipal  cor- 
porations, such  as  irrigation  districts,  as  well  as  to 
ordinary  municipalities  or  cities.  (Merchants'  Bank 
V.   Escondido   Irr.   Dist.,   144   Cal.   329,   77  Pac.   937.) 

The  fixing  of  the  boundaries  of  the  territory  to  be 
annexed  to  a  city  or  town  is  not  a  municipal  fune- 
tion«     (People  v.   Ontario,   148  CaL   625.) 

Sec.  13%.  Nothing  in  this  constitution  con- 
tained   shall  be    construed  as    prohibiting    the. 
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state  or  any  county,  city  and  county,  city,  town, 
municipality,  or  other  public  corporation,  issu- 
ing bonds  under  the  laws  of  the  state,  to  make 
said  bonds  payable  at  any  place  within  the 
United  States  designated  in  said  bonds.  (New 
section  added  by  amendment  adopted  Novem- 
ber 6,  1906.) 

Sec.  14.  No  state  oflfice  shall  be  continued  or 
created  in  any  county,  city,  town,  or  other  mu- 
nicipality, for  the  inspection,  measurement,  or 
graduation  of  any  merchandise,  manufacture,  or 
commodity;  but  such  county,  city,  town,  or  mu- 
nicipality may,  when  authorized  by  general  law, 
appoint  such  officers. 

This  section  abolished  the  office  of  inspector  of  gas 
meters  created  by  sections  577  et  seq.  of  the  Political 
Code.     (Condict  v.  Police  Court,  59  Cal.  278.) 

Sec.  15.  Private  property  shall  not  be  taken 
or  sold  for  the  payment  of  the  corporate  debt  of 
any  political  or  municipal  corporation. 

Sec.  16.  All  moneys,  assessments,  and  taxes 
belonging  to  or  collected  for  the  use  of  any 
county,  city,  town,  or  other  public  or  municipal 
corporation,  coming  into  the  hands  of  any  officer 
thereof,  shall  immediately  be  deposited  with  the 
treasurer,  op  other  legal  depositary,  to  the  credit 
of  such  city,  town,  or  other  corporation  re- 
spectively, for  the  benefit  of  the  funds  to  which 
(hey  respectively  belong. 
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• 

MXTNIOIPAL  FUNDS. — This  section  only  relates 
to  those  officers  who  rightfully  or  officially  receive 
money  for  the  county.  (San  Luis  Obispo  v.  Pamum, 
108  Cal.  662,  41  Pac.  445.) 

The  words  ''legal  depositary''  do  not  include  a 
private  individual  or  corporation.  (Yarnell  v.  Los 
Angeles,  87  Cal.  603,  25  Pac.  767.) 

An  ordinance  providing  that  mimiclpal  bonds  shall 
be  payable  outside  of  the  state,  at  a  bank  in  New 
York,  is  in  violation  of  this  provision.  (Los  Angeles 
V.  Teed,  112  Cal.  319,  44  Pac.  580.) 

Funds  of  a  school  district  are  not  subject  to  the 
control  of  the  county.  (Pacific  etc.  Ins.  Co.  v.  San 
Diego,  112  Cal.  314,  41  Pac.  423,  44  Pac.  571.) 

A  contract  by  a  municipal  corporation  making  the 
bank  which  wUl  pay  the  highest  rate  of  interest  a 
depository  of  the  public  moneys  of  the  city  is  in  vio- 
lation of  this  section.  (Yarnell  v.  Los  Angeles,  87 
Cal.  603,  25  Pac.  767.) 

.It  is  the  duty  of  the  tax  collector  to  pay  all  taxes 
collected  by  him  into  the  county  treasury,  whether 
or  not  the  tax  is  valid.  (Craig  v.  Boone,  145  Cal.  718, 
81   Pac.    22.) 

Sec.  16%.  All  moneys  belonging  to  the  state, 
or  to  any  county  or  municipality  within  this 
state,  may  be  deposited  in  any  national  bank  or 
banks  within  this  state,  or  in  any  bank  or  banks 
organized  under  the  laws  of  this  state,  in  such 
manner  and  under  such  conditions  as  may  be 
provided  by  law;  provided,  that  such  bank  or 
banks  in  which  such  moneys  are  deposited  shall 
furnish  as  security  for  such  deposits,  bonds  of 
the  United  States,  or  of  this  state  or  of  any 
county,  municipality  or  school  district  within 
this  state,  to  be  approved  by  the  officer  or  offi- 
cers designated  by  law,  to  an  amount  in  value  of 
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at  least  ten  per  cent  in  excess  of  the  amount  of 
such  deposit;  and  provided,  that  such  bank  or 
banks  shall  pay  a  reasonable  rate  of  interest,  not 
less  than  two  per  cent  per  annum  on  the  daily 
balances  therein  deposited,  and  provided,  that 
no  deposit  shall  at  any  one  time  exceed  fifty  per 
cent  of  the  paid-up  capital  stock  of  such  deposi- 
tory bank  or  banks,  and  provided  further,  that 
no  officer  shall  deposit  at  one  time  more  than 
twenty  per  cent  of  such  public  moneys  available 
for  deposit  in  any  bank  while  there  are  other 
qualified  banks  requesting  such  deposits.  (New 
section  added  by  amendment  adopted  November 
6,  1906.) 

Sec.  17.  The  making  of  profit  out  of  county, 
city,  town,  or  other  public  money,  or  using  the 
same  for  any  purpose  not  authorized  by  law,  by 
any  officer  having  the  possession  or  control  there- 
of, shall  be  a  felony,  and  shall  be  prosecuted  and 
punished  as  prescribed  by  law. 

Sec.  18.  No  county,  city,  town,  township, 
board  of  education,  or  school  districts,  shall  in- 
cur any  indebtedness  or  liability  in  any  manner 
or  for  any  purpose  exceeding  in  any  year  the  in- 
come and  revenue  provided  for  such  year,  with- 
out the  assent  of  two-thirds  of  the  qualified  elec- 
tors thereof,  voting  at  an  election  to  be  held  for 
that  purpose,  nor  unless  before  or  at  the  time 
of  incurring  such  indebtedness  provision  shall  be 
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made  for  the  collection  of  an  annualtax  suffi- 
cient to  pay  the  interest  on  such  indebtedness  as 
it  falls  due,  and  also  provision  to  constitute  a 
sinking  fund  for  the  payment  of  the  principal 
thereof  on  or  before  maturity,  which  shall  not 
exceed  forty  years  from  the  time  of  contracting 
the  same;  provided,  however,  that  the  city  and 
county  of  San  Francisco  may  at  any  time  pay 
the  unpaid  claims,  with  interest  thereon  at  the 
rate  of  five  per  cent,  per  annum,  for  materials 
furnished  to  and  work  done  for  said  city  and 
county  during  the  forty-first,  forty-second,  forty- 
third,  forty-fourth,  and  fiftieth  fiscal  years,  and 
for  unpaid  teachers'  salaries  for  the  fiftieth  fiscal 
year,  out  of  the  income  and  revenue  of  any  suc- 
ceeding year  or  years,  the  amount  to  be  paid 
in  full  of  said  claims  not  to  exceed  in  the  ag- 
gregate the  sum  of  five  hundred  thousand  dollars, 
and  that  no  statute  of  limitations  shall  apply  in 
any  manner  to  these  claims;  and  provided  fur- 
ther, that  the  city  of  Vallejo,  of  Solano  county, 
may  pay  its  existing  indebtedness,  incurred  in 
the  construction  of  its  waterworks,  whenever 
two-thirds  of  the  electors  thereof,  voting  at  an 
election  held  for  that  purpose,  shall  so  decide, 
and  that  no  statute  of  limitations  shall  apply  in 
any  manner.  Any  indebtedness  or  liability  in- 
curred contrary  to  this  provision,  with  the  ex- 
ceptions hereinbefore  recited,  shall  be  void. 
(Amendment  adopted  November  6,  1900.) 
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By  amendment  adopted  November  6,  1906, 
the  following  was  added  at  the  end  of  this  sec- 
tion: 

The  city  and  county  of  San  Francisco,  the 
city  of  San  Jose  and  the  town  of  Santa 
Clara  may  make  provision  for  a  sinking  fund, 
to  pay  the  principal  of  any  indebtedness  in- 
curred, or  to  be  hereafter  incurred  by  it,  to  com- 
mence at  a  time  after  the  incurring  of  such 
indebtedness  of  no  more  than  a  period  of  one- 
fourth  of  the  time  of  maturity  of  such  indebt- 
edness, which  shall  not  exceed  seventy-five  years 
from  the  time  of  contracting  the  same.  Any 
indebtedness  incurred  contrary  to  any  provision 
of  this  section  shall  be  void. 

[AMENDMi^NT  OF  1892.] 

Sec.  18.  No  county,  city,  town,  township,  board 
of  education  or  school  district,  shall  incur  any  indebt- 
edness or  liability,  in  any  manner,  or  for  any  purpose, 
exceeding  in  any  year  the  income  and  revenue  pro- 
vided for  it  for  such  year  without  the  assent  of  two- 
thirds  of  the  qualified  electors  thereof  voting  at 
an  election  to  be  held  for  that  purpose,  nor  unless, 
before  or  at  the  time  of  incurring  such  indebtedness, 
provision  shall  be  made  for  the  collection  of  an  an- 
nual tax  sufficient  to  pay  the  interest  on  such  indebt- 
edness as  it  falls  due,  and  also  provision  to  constitute 
a  sinking  fund  for  the  payment  of  the  principal  there- 
of on  or  before  maturity,  which  shaU  not  exceed  forty 
years  from  the  time  of  contracting  the  same.  Any 
indebtedness  or  liability  incurred  contrary  to  this 
provision  shall  be  void.  (Batification  declared  Decem- 
ber 30,  1892.) 
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[ORIGINAL  SECTION.] 

Sec.  18.  No  county,  city,  town,  township,  board 
of  education,  or  school  district,  shall  incur  any  indebt- 
edness or  liability  in  any  manner  or  for  any  purpose, 
exceeding  in  any  year  the  income  and  revenue  pro- 
vided for  it  for  such  year,  without  the  assent  of  fwo- 
thirds  of  the  qualified  electors  thereof  voting  at  an 
election  to  be  held  for  that  purpose,  nor  unless,  be- 
fore or  at  the  time  of  incurring  such  indebtedness, 
provision  shall  be  made  for  the  collection  of  an  an- 
nual tax  sufficient  to  pay  the  interest  on  such  in- 
debtedness as  it  falls  due,  and  also  to  constitute  a 
sinking  fund  for  the  payment  of  the  principal  thereof 
within  twenty  years  from  the  time  of  contracting 
the  same.  Any  indebtedness  or  liability  incurred  con- 
trary to  this  provision  shall  be  void. 

IklXTNICIPAL  INDEBTEDNESS.— This  provision  is 
to  be  naturally  and  reasonably  construed  as  provid- 
ing that  all  legitimate  indebtedness  of  the  munici- 
pality must  not  exceed  all  the  revenues  and  income 
provided  for  that  year.  (Higgins  v.  San  Diego,  131 
Cal.  294.) 

It  refers  only  to  the  acts  or  contracts  of  the  city 
and  not  to  liabilities  wnich  the  law  may  cast  upon 
her.  (McCraken  v.  San  Francisco,  16  Oal.  591;  Lewis 
V.  Widber,  99  Cal.  412,  33  Pac.  1128.) 

It  does  not  apply  to  the  payment  of  the  salary  of 
a  public  officer,  whose  office  has  been  created  and 
salary  fixed  by  law.  (Lewis  v.  Widber,  99  Cal.  412, 
33  Pac.  1128.) 

It  does  not  apply  to  the  obligation  of  a  city  to 
retnm  money  which  she  has  received  by  mistake  or 
without  authority  of  law.  (Argenti  v.  San  Francisco, 
16  Cal.  255.) 

It  does  not  apply  to  a  board  of  trustees  of  a  free 
public  library  of  a  city.  (Eobertson  v.  Library  Trus- 
tees, 136  Cal.  403,  69  Pac.  88.) 

Under  this  section  no  indebtedness  or  liability  can 
be  incurred  by  a  municipality  (except  in  the  manner 
therein  provided),  exceeding  in  any  year  the  income 
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and  revenue  actually  received  by  it.  Each  year's  in- 
come and  revenue  must  pay  each  year's  indebtedness 
and  liability,  and  no  indebtedness  or  liability  incurred 
in  any  one  year  can  be  paid  out  of  the  income  of  any 
future  year.  (San  Francisco  Gas  Co.  v.  Brickwedel, 
62  Cal.  641;  Schwartz  v.  Wilson,  75  Cal.  502,  17  Pac. 
449;  Smith  v.  Broderick,  107  Cal.  644,  40  Pac.  1033; 
Weaver  v.  San  Francisco,  111  Cal.  319,  43  Pac.  972; 
Montague  v.  English,  119  Cal.  225,  51  Pac.  327.) 

The  fact  that  the  obligation  is  reduced  to  judg- 
ment and  a  special  tax  levied  and  collected  for  its 
payment  does  not  alter  the  case.  (Smith  v.  Brod- 
erick, 107  Cal.  644,  40  Pac.  1033;  Goldsmith  v.  San 
Francisco,  115  Cal.  36,  46  Pac.  816.) 

A  creditor  of  the  city  does  not  acquire  a  right  to 
be  paid  out  of  the  income  lor  any  subsequent  year 
on  the  ground  that  the  funds  were  depleted  by  & 
large  excess  in  the  expenses  of  a  general  election 
over  the  estimate  made  by  the  supervisors.  (Weaver 
V.  San  Francisco,  111  Cal.  319,  43  Pac.  972.) 

The  income  provided  for  a  county  during  a  given 
fiscal  year  must  be  applied  to  the  payment  of  the 
county  indebtedness  incurred  during  such  year,  be- 
fore the  payment  of  any  indebtedness  of  a  preceding 
year  can  be  made  therefrom.  (Shaw  v.  Statler,  74 
Cal.  258,  15  Pac.  833.) 

Moneys  of  a  previous  fiscal  year,  remaining  in  the 
treasury  in  a  subsequent  year,  are  not  part  of  the 
fund  of  the  subsequent  year,  but  they  remain  a  part 
of  the  fund  of  the  previous  year,  and  a  claimant 
of  that  fund  cannot  be  robbed  of  his  due  by  a  techni- 
cal transfer.  (Bilby  v.  McKenzie,  112  Cal.  143,  44 
Pac.  341.) 

Where  the  revenue  of  one  fiscal  year  has  been  ex- 
hausted, the  city  officers  cannot,  for  the  purpose  of 
providing  for  the  present  needs  of  the  municipality 
during  the  remainder  of  the  year,  incur  debts  to  be 
met  in  a  subsequent  year,  except  in  the  manner  pro- 
vided in  this  section.  (Bradford  v.  San  Francisco, 
112  Cal.  537,  44  Pac.  912.) 

This  section  does  not  prohibit  the  auditing  of  de- 
mands for  salaries,  although  the  aggregate  amount 
of  the  salaries  for  a  given  year  would  exceed  the 
amount  limited  by  the  board  of  supervisors  for  the 
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payment  of  such  salaries  during  that  year.  (Welch 
V.  Strother,  74  Cal.  413,  16  Pae.  22.) 

This  section  does  not  apply  to  irrigation  districts. 
(In  re  Madera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272.) 

A  contract  for  future  annual  payments  for  a  sewer 
farm  is  not  a  present  liability.  (McBean  v.  Fresno, 
112  Cal.  159,  44  Pac.  358;  Smilie  v.  Fresno,  112  Cal. 
311,  44  P.ac.  556;  Higgins  v.  San  Diego  Water  Co.,  118 
Cal.  524,  45  Pac.  824,  50  Pac.  670.) 

Sections  4445  to  4449  of  the  Political  Code  are  not 
in  conflict  with  this  section,  since  they  only  provide 
for  a  change  in  the  form  of  the  evidence  of  the  in- 
debtedness, and  not  for  the  creation  of  new  indebt- 
edness. (Los  Angeles  v.  Teed,  112  Cal.  319,  44  Pac. 
580.) 

An  action  by  a  taxpayer  will  lie  to  enjoin  the  offi- 
cers of  a  city  from  incurring  any  indebtedness  in 
violation  of  this  provision.  (Bradford  v.  San  Fran- 
cisco, 112  Cal.  537,  44  Pac.  912.) 

A  claim  arising  under  a  contract  for  the  burial  of 
the  indigent  dead  is  within  this  provision.  (Pacific 
Undertakers  v.  Widber,  113  Cal.  201,  45  Pac.  273.) 

The  fact  that  the  indebtednesss  is  incurred  for  an 
urgent  necessity  will  not  take  the  case  out  of  this 
provision.  (Buck  v.  Eureka,  119  Cal.  44,  50  Pac. 
1065.) 

Notwithstanding  this  provision,  a  judgment  against 
a  municipality  should  be  in  form  a  general  judgment, 
although  it  and  the  liability  on  which  it  is  based 
can  only  be  paid  out  of  the  municipal  revenues  of 
the  fiscal  year  in  which  the  liability  was  incurred. 
(Buck  V.  Eureka,  119  Cal.  44,  50  Pac.  1065.) 

A  judgment  upon  a  claim  against  a  city,  although 
payable  only  out  of  the  funds  of  a  particular  fiscal 
year,  should  be  general  in  form  and  should  not  direct 
out  of  what  funds  it  should  be  paid.  (Fresno  etc. 
Co.  V.  McKenzie,  135  Cal.  497,  67  Pac.  900.) 

A  sum  payable  upon  a  contingency  is  not  a  debt 
within  the  meaning  of  this  section,  and  cannot  become 
such  until  the  contingency  happens.  (Doland  v. 
Clark,  143  Cal.  176.) 

A  contract  to  continue  for  a  series  of  years,  and 
providing  for  payments  thereunder  at  different  times, 
is  not  in  violation  of  thi«  provision.  (Doland  v. 
aark,    143    CaL    17«.) 
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An  implied  liability  of  a  city  is  within  the  pro- 
hibition of  this  section.  (Buck  v.  Eureica,  124  Cal. 
61,   56   Pac.   612.) 

An  implied  liability  for  services  rendered  by  an  at- 
torney of  the  city  is  incurred  when,  from  time  to 
time,  the  services  were  fully  rendered,  and  the  city, 
with  knowledge,  accepted  the  benefit  of  them.  (Buck 
V.  Eureka,  124  Cal.  61,  56  Pac.  612.) 

In  an  action  concerning  the  validity  of  a  municipal 
obligation,  it  is  error  to  reject  evidence  of  the  con- 
dition of  the  treasury  at  the  time  it  was  incurred. 
(Buck  V.  Eureka,  124  Cal.  61,  56  Pac.  612.) 

Although  there  may  be  no  money  in  the  fund  out 
of  which  a  liability  is  payable  at  the  time  it  is  cre- 
ated, still,  if  at  the  end  of  the  fiscal  year  there  is 
money  in  such  fund,  it  may  be  applied  to  such  lia- 
bility.    (Higgins  V.  San  Diego,  131  Cal.  294.) 

This  section  only  requires  the  assent  of  two-tMrds 
of  such  electors  as  vote  on  the  proposition  of  in- 
curring the  indebtedness,  and  not  two-thirds  of  those 
voting  at  the  election.  (Howland  v.  Supervisors,  109 
Cal.  152,  41  Pac.  864.) 

The  fact  that  the  election  is  held  at  the  same  time 
and  place  as  the  general  election  does  not  affect  the 
character  of  the  election.  (Howland  v.'  Supervisors, 
109  Cal.  152,  41  Pac.  864.) 

This  section  does  not  require  that  at  the  time  of 
the  sale  or  issuance  of  the  bonds,  or  the  incurring 
of  the  bonded  indebtedness,  a  sinking  fund  or  interest 
tax  be  levied,  but  only  that  provision  shall  be  made 
for  their  collection.  (Howland  v.  Supervisors,  109 
Cal.   152,  41  Pac.   864.) 

Where  the  law  provides  that  ''at  least  two-thirds 
of  the  electors  voting  at  such  special  election  shall 
be  necessary,"  two-thirds  of  all  persons  voting  at 
the  election,  and  not  merely  two-thirds  of  those 
voting  upon  the  proposition,  are  necessary.  (Law 
V.  San  Francisco,  144  Cal.  384,  77  Pac.  1014.) 

An  order  by  the  supervisors  annexing  a  school 
district  to  a  high  school  district  upon  terms  of  agree- 
ment which  essentially  involve  the  assumption  by 
the  school  district  of  a  pro  rata  part  of  the  bonded 
debt  of  the  high  school  district,  without  the  vote 
herein  required,  is  void.  (People  v.  Hanford  High 
School  District,  148  GaL  705.) 
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The  amendment  allowing  the  city  and  county  of 
San  Francisco  to  pay  certain  claims  against  it  was 
permissive  only  and  not  compulsory.  (Weaver  v. 
San  Francisco,  146  Cal.  728,  81  Pac.  119.) 

As  to  the  sufficiency  of  the  notice  of  the  election, 
see  Los  Angeles  v.  Teed,  112  Cal.  319,  44  Pac.  580. 

Sec.  19.  In  any  city  where  there  are  no  public 
works  owned  and  controlled  by  the  municipality 
for  supplying  the  same  with  water  or  artificial 
light,  any  individual,  or  any  company  duly  in- 
corporated for  such  purpose,  under  and  by  au- 
thority of  the  laws  of  this  state,  shall,  under  the 
direction  of  the  superintendent  of  streets,  or 
other  officer  in  control  thereof ,  and  under  such 
general  regulations  as  the  municipality  may  pre- 
scribe, for  damages  and  indemnity  for  damages, 
have  the  privilege  of  using  the  public  streets  and 
thoroughfares  thereof,  and  of  laying  down  pipes 
and  conduits  therein,  and  connections  therewith, 
so  far  as  may  be  necessary  for  introducing  into 
and  supplying  such  city  and  its  inhabitants 
either  with  gaslight,  or  other  illuminating  light, 
or  with  fresh  water  for  domestic  and  all  other 
purposes,  upon  the  condition  that  the  municipal 
government  shall  have  the  right  to  regulate  the 
charges  thereof.  (Ratification  declared  Febru- 
ary 12,  1885.) 

[ORIGINAL  SECTION.] 

Sec.  19.  No  public  work  or  improvement  of  any 
description  whatsoever  shall  be  done  or  made,  in  any 
city,  in,  upon  or  about  the  streets  thereof,  or  other- 
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wise,  the  cost  and  expense  of  which  is  made  charge- 
able or  may  be  assessed  upon  private  property  by 
special  assessment,  unless  an  estimate  of  such  cost 
and  expense  shall  be  made,  and  an  assessment,  in 
proportion  to  benefits,  on  the  property  to  be  affected 
or  benefited,  shall  be  levied,  collected,  and  paid  into 
the  city  treasury  before  such  work  or  improvement 
shall  be  commenced,  or  any  contract  for  letting  or 
doing  the  same  authorized  or  performed.  In  any 
city  where  there  are  no  public  works  owned  and  con- 
trolled by  the  municipality,  for  supplying  the  same 
with  water  or  artificial  light,  any  individual,  or  any 
company  duly  incorporated  for  such  purpose  under 
and  by  authority  of  the  laws  of  this  state,  shall,  un- 
der the  direction  of  the  superintendent  of  streets,  or 
other  ofiicer  in  control  thereof,  and  under  such  gen- 
eral regulations  as  the  municipality  may  prescribe  for 
damages  and  indemnity  for  damages,  have  the  priv- 
ilege of  using  the  public  streets  and  thoroughfares 
thereof,  and  of  laying  down  pipes  and  conduits  there- 
in, and  connections  therewith,  so  far  as  may  be  nec- 
essary for  introducing  into  and  supplying  such  city 
and  its  inhabitants  either  with  gaslight  or  other  il- 
luminating light,  or  with  fresh  water  for  domestic 
and  all  other  purposes,  upon  the  condition  that  the 
municipal  government  shall  have  the  right  to  regu- 
late the  charges  thereof. 

WATEE  AND  LIGHT.— The  word  ''city,*'  used  in 
this  section,  includes  '^town."  (Pereria  v.  Wallace, 
129  Cal.  397,  62  Pac.  61;  People  v.  Stephens,  62  Cal. 
209.) 

The  right  granted  by  this  section  to  lay  gas-pipes 
is  self -executing.  (Denninger  v.  Eecorder's  Court, 
145  Cal.  629,  79  Pac.  360.) 

Nothing  is  required  to  make  the  power  granted  by 
this  provision  completely  operative  except  a  law 
for   the    organization    of    municipal    corporations    and 
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prescribing  a  mode  of  exercising  legislative  power. 
(Denninger  v.  Eecorder's  Court,  145  Cal.  632,  79  Pac. 
J560.) 

The  power  conferred  by  this  section  is  not  independ- 
ent upon  action  by  the  legislature  under  section  33 
of  article  4.  (Denninger  v.  Recorder's  Court,  145 
Cal.  629,  79  Pac.  360.) 

The  franchise  to  lay  pipes  and  conduits  or  erect 
poles  is  real  estate  and  is  inseparably  annexed  to  the 
soil,  and  has  a  local  situation  in  the  place  where  the 
right  is  exercised.  (Stockton  Gas  etc.  Co.  v.  San 
Joaquin    County,    148    Cal.    313.) 

The  fact  that  the  gas  which  furnishes  light  also 
serves  for  cooking  and  heating,  does  not  prevent  the 
legislative  authorities  from  fixing  the  rate  thereof. 
(Denninger  v.  Becorder's  Court,  145  Cal.  638,  79  Pac. 
364.) 

The  provision  of  the  act  of  1858,  requiring  water 
companies  to  furnish  water  free  of  charge  to  cities 
and  counties,  was  abrogated  by  this  section.  (Spring 
Valley  W.  W.  v.  San  Francisco,  61  Cal.  18.) 

The  board  of  supervisors  has  no  power  to  delegate 
to  a  commission  the  power  to  ^  the  rates  to  be  paid 
by  the  county  for  gas.  But  where  the  board  after- 
ward ratifies  the  rates  fixed  by  the  commission,  the 
final  determination  with  respect  to  the  rates  is  ex- 
ercised by  the  board,  and  is  valid.  (San  Francisco 
Gas  Co.  V.  Dunn,  62  Cal.  580.) 

This  section  does  not  deprive  the  right  to  collect 
rates  for  water  of  its  character  of  a  franchise. 
(Spring  Valley  W.  W.  v.  Schottler,  62  Cal.  69.) 

Although  a  contract  fixing  the  price  of  gas  may 
be  void,  still  if  the  gas  is  actually  furnished  to  and 
used  by  the  municipality,  the  board  may  allow  for 
its  payment  such  sum  as  it  is  reasonably  worth. 
(San  Francisco  Gas  Co.  v.  Dunn,  62  Cal.  580.) 

In  the  absence  of  an  express  limitation,  a  contract 
by  the  board  as  to  rates  for  the  term  of  five  years 
will  not  be  held  unreasonable.  (San  Francisco  Gas 
Co.  V.  Dunn,  62  Cal.  580.) 

The  question  of  what  is  a  reasonable  rate  is  a 
question  of  fact.  (Redlands  etc.  Co.  v.  Bedlands, 
121  Cal.  312,  53  Pac.  791.) 

The  water  company  is  not  entitled  to  be  reimbursed 
from  the  income  derived  from  the  rates  for  interest 
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upon  its  indebtedness,  nor  for  depreciation  of  its 
plant,  aside  from  the  amount  requisite  for  its  main- 
tenance and  repairs  during  the  year.  (Redlands  etc. 
Co.  V.  Redlands,  121  Cal.  312,  53  Pac.  791.) 

The  bonded  or  other  indebtedness  of  the  company 
is  not  to  be  considered;  but  the  fair  value  of  the  prop- 
erty which  is  necessarily  used  in  furnishing  the  water 
is  the  basis  upon  which  to  determine  the  amount  of 
revenue,  which  should  be  the  same  whether  the 
works  are  acquired  or  constructed  by  the  company 
with  its  own  resources,  or  with  money  borrowed  from 
others.  (Redlands  etc.  Co.  v.  Redlands,  121  Cal.  365, 
53  Pac.  843.) 

The  company  has  no  absolute  right  to  receive  a 
given  per  cent  on  its  capital  stock.  (Redlands  etc. 
Co.  V.  Redlands,  121  Cal.  365,  53  Pac.  843.) 

The  rights  of  the  public,  as  well  as  those  of  the 
stockholders,  are  to  be  considered;  and  the  public 
cannot  be  subjected  to  unreasonable  rates  in  order 
simply  that  stockholders  may  have  dividends.  The 
company  has  the  right  to  receive  only  what,  under 
all  the  circumstances,  is  such  compensation  as  will 
be  just  to  it  and  to  the  public.  (Redlands  etc.  Co.  v. 
Uedlands,   121  Cal.  365,  53  Pac.  843.) 

An  ordinance  requiring  a  special  permission  to  be 
obtained  from  the  board  of  supervisors,  before  streets 
can  be  obstructed,  is  reasonable.  (Mutual  Electric 
etc.  Co.  V.   Ashworth,  118  Cal.   1,  50  Pac.   10.) 

Under  this  section  the  city  may  require  special  per- 
mission from  the  city  before  poles  can  b«  erected  in 
the  streets  by  an  electric  light  company;  and  the  mere 
fact  that  the  permission  is  granted  to  one  company 
and  unjustly  refused  to  another  will  not  entitle  the 
latter  to  enjoin  the  city  authorities  from  interfering 
with  the  erection  of  such  poles — the  proper  remedy 
being  to  compel  the  granting  of  the  permit  by  man- 
damus. (Mutual  Electric  etc.  Co.  v.  Ashworth,  118 
Cal.  1,  50  Pac.  10.) 

By  this  section  the  operation  of  gasworks  is  recog- 
nized as  a  lawful  business.    (In  re  Smith,  143  Cal.  368.) 

An  ordinance  requiring  persons  who  desire  to  lay 
pipes  in  the  streets  to  make  a  verified  application  for 
a  permit  from  the  superintendent  of  streets  is  in- 
valid and  is  not  a  regulation  for  ''damages  and  in- 
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demnity  for   damages."     (In   re  Johnston,    137   Cal. 
115.) 

A  statute  requiring  municipalities  to  sell  franchises 
for  laying  pipes,  etc.,  to  the  Mghest  bidder  is  void. 
(Pereria  v.  Wallace,  129  Cal.  397,  62  Pac.  61.) 

See,  further,  as  to  water  rates,  note  to  section  33, 
article  4,  and  section  1,  article  14. 

STREET  ASSESSMENTS.— The  ' 'front-foot *'  meth- 
od of  assessment  is  valid.  (Hadley  v.  Dague,  130  Cal. 
207,  62  Pac.  500;  Cohen  v.  Alameda,  124  Cal.  504,  57 
Pac.  377;  Chambers  v.  Satterlee,  40  Cal.  497;  Emery 
V.  San  Francisco  Gas  Co.,  28  Cal.  345;  Emery  v.  Brad- 
ford, 29  Cal.  75;  Taylor  v.  Palmer,  31  Cal.  240;  Whit- 
ing V.  Quackenbush,  54  Cal.  306;  Whiting  v.  Town- 
send,  57  Cal.  515;  Lent  v.  Tillson,  72  Cal.  404,  14  Pac. 
71;  Jennings  v.  Le  Breton,  80  Cal.  8,  21  Pae.  1127; 
San  Francisco  Pav.  Co.  v.  Bates,  134  Cal.  39;  Banaz  v. 
Smith,  133  Cal.  102.) 

An  assessment  for  improving  a  street  is  a  tax,  and 
must  be  levied  with  equality  and  uniformity.  (Whit- 
ing V.  Quackenbush,  54  Cal.  306.) 

A  contract  for  a  street  improvement,  made  before 
the  new  constitution  went  into  effect,  is  not  affected 
by  its  provisions,  and  the  granting  of  an  extension 
of  time  for  the  performance  of  the  same  is  not  a 
new  contract.  (Oakland  Pav.  Co.  v.  Barstow,  79  Cal. 
45,  21  Pac.  544;  Ede  v.  Cogswell,  79  Cal.  278,  21  Pac. 
767;  Ede  v.  Knight,  93  Cal.  159,  28  Pac.  860.) 

The  provisions  of  this  section  in  its  original  form 
were  self-executing,  and  the  provisions  of  the  act  oi 
1872,  relating  to  street  improvements  in  San  Fran- 
cisco, and  authorizing  the  superintendent  of  streets  to 
execute  contracts  for  such  improvements  in  advance 
of  the  levy  and  collection  of  the  assessment,  were 
inconsistent  with  it,  and  ceased  to  be  operative  when 
it  went  into  effect.  (McDonald  v.  Patterson,  54  Cal. 
245;  Donahue  v.  Graham,  61  Cal.  276.) 

The  act  of  1863,  providing  for  the  widening  of 
streets  In  San  Francisco  by  agreement  with  the  own- 
ers, was  not  in  conflict  with  this  section.  (San  Fran- 
cisco V.  Kiernan,  98  Cal.  614,  33  Pac.  720.) 

The  provision  of  the  charter  of  San  Francisco  for 
making  a  contract  for  street  work  before  an  assess- 
ment had  been  levied  and  collected  was  repealed  by 
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this  section,  and  was  not  revived  by  the  constitu- 
tional amendment  dispensing  with  the  necessity  of 
such  levy  and  collection.  (Thomason  v.  Buggies,  69 
Cal.  465,  11  Pac.  20;  Thomason  v.  Ashworth,  73  Cal. 
73,  14  Pac.  615.) 

The  amendment  to  this  section  in  1885  was  legally 
adopted.  (Oakland  Pav.  Co.  v.  Tompkins,  72  QSL  5, 
12  Pac.  801;  Thomason  v.  Ashworth,  73  Cal.  73,  14 
Pac.  615;  People  v.  Strother,  67  Cal.  624,  8  Pac.  383; 
Sacramento  P.  Co.  v.  Anderson,  1  Cal.  App.  672,  82 
Pac.  1069.  But  see  Oakland  Pav.  Co.  v.  Hilton,  69 
Cal.  479,  11  Pac.  3.) 
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ARTICLE  Xn. 

COEPORATIONS. 

§    1.    Corporations  to  be  formed  under  general  laws. 

§     2.    Dues  to  be  secured  by  individual  liability,  etc. 

§    3.    Stockholders  to  be  individually  liable. 

§    4.     Corporations  construed. 

§    5.    Banking  prohibited. 

§    6.     Existing  charters,  when  invalid. 

§    7.    Charters  not  to  be  extended,  nor  forfeiture  re- 
mitted. 

§    8.    All  franchises  subject  to  the  right  of  eminent 
domain. 

§    9.    Bestrictions  on  powers  of  corporations. 

§  10.     Liabilities  of  franchise  under  lease  or  grant. 

§  11.     Corporation  stock,  restriction  on  issue  of. 

§  12.    Election  of  directors — Cumulative  or  distribu- 
tive votes. 

§  13.    State  not  to  loan  its  credit  nor  subscribe  to 
stock  of  corporations. 

§  14.    Corporations  to  have  office  for  transaction  of 
business  in  stocks. 

§  15.    Foreign  corporations,  conditions. 

§  16.     Corporations,  where  to  be  sued. 

§  17.    Transportation  companies,   rights    and    liabili- 
ties of. 

§  18.     Officers  of   corporations,   restriction   as  to   in- 
terests. 

§  19.    Free   passes   on   railroads   prohibited   to   state 
officials. 

§  20.    Fares  and  freights  to  be  regulated  by  govern- 
ment. 

§  21.     Discrimination   in   charges   by  carriers   forbid- 
den. 
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I  22.     Bailroad  districts,  organization  of. 

§  23.     Temporary   railroad   districts. 

I  24.    Legislature  to  pass  laws  to  enforce  this  article. 

Section  1.  Corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special 
act.  All  laws  now  in  force  in  this  state  concern* 
ing  corporations,  and  all  laws  that  may  be  here- 
after passed  pursuant  to  this  section,  may  be 
altered  from  time  to  time  or  repealed. 

OOBPOSATIONS— What  are. — A  levee  district  is 
not  a  private  corporation,  neither  is  it  a  municipal 
corporation,  but  it  belongs  to  a  class  by  itself,  the 
creation,  organization,  and  control  of  which  is  not 
limited  by  the  constitution.  (People  v.  Levee  Dist. 
No.  6,  131  Cal.  30.) 

Prior  to  the  new  constitution,  a  reclamatloii  dis- 
trict was  held  to  be  a  public  corporation,  which  could 
be  created  by  special  act.  (Keclamation  Dist.  No. 
124  V.  Gray,  95  Cal.  601,  30  Pac.  779.) 

Irrigation  districts,  with  respect  to  their  public 
functions,  are  to  be  classed  with  public  corporations; 
but  with  regard  to  the  private  rights  of  the  individual 
land  owners,  they  are  to  be  classed  as  private  corpora- 
tions. (Merchants'  Bank  v.  Escondido  Irr.  Dist.,  144 
Cal.  329,  77  Pac.  937.) 

Oreatlon  of. — ^The  legislature  cannot  confer  upon 
corporations  any  powers  or  grant  them  any  privileges 
by  special  act.  (San  Francisco  v.  Spring  Valley  W. 
W.,  48  Cal.  493.) 

A  corporation  sole  can  be  created  only  by  com- 
pliance with  the  provisions  of  the  Civil  Code. 
(Blakeslee  y.  Hall,  94  Cal.  159,  29  Pac.  623.) 

This  section  does  not  prohibit  the  assignment  of  a 
franchise  to  a  legally  organized  corporation,  by  per- 
sons having  the  lawful  right  to  exercise  and  transfer 
the  same — ^his  section  referring  only  to  power  directly 
conferred  upon  corporations  by  the  legislature.  (Peo- 
ple V.  Stanford,  77  Cal.  360,  18  Pac.  85,  19  Pac.  693.) 
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A  law  providing  a  special  method  of  assessment 
and  collection  of  taxes  against  railroads  situated  in 
more  than  one  county  is  not  in  violation  of  this  sec- 
tion. (People  V.  Central  Pac.  R.  R.  Co.,  105  Cal.  576, 
38  Pac.  905.  People  v.  Central  Pac.  B.  E.  Co.,  83  Cal. 
393,  23  Pac.  303,  overruled.) 

An  act  "to  establish  water  rates  in  the  city  and 
county  of  San  Francisco,''  and  a  supplemental  act, 
held  unconstitutional  in  so  far  as  they  attempt  to  pro- 
vide a  mode  of  fixing  rates  to  be  charged  by  corpora- 
tions in  San  Francisco  differing  from  the  mode  pro- 
vided for  other  corporations  by  general  laws.  (San 
Francisco  v.  Spring  Valley  W.  W.,  53  Cal.  608;  Spring 
Valley  W.  W.  v.  Bryant,  52  Cal.  132;  San  Francisco 
V.  Spring  VaUey  W.  W.,  48  Cal.  493.) 

An  act  which  authorizes  the  board  of  supervisors 
of  a  county  to  grant  certain  privileges  to  a  particu- 
lar corporation  is  void.  (Waterloo  etc.  Boad  Co.  v. 
Cole,  51  Cal.  381.) 

An  act  which  grants  to  Individuals  powers  and 
privileges,  and  provides  that  the  act  shall  not  take 
effect  unless  such  persons  incorporate  within  a  given 
time,  is  a  grant  to  the  corporation,  and  void.  (San 
Francisco  v.  Spring  Valley  W.  W.,  48  Cal.  493.  Cali- 
fornia State  Tel.  Co.  v.  Alta  Tel.  to.,  22  Cal.  398, 
disapproved.) 

Under  this  section  the  legislature  cannot  by  special 
act  change  the  name  of  a  corporation,  but  may  by 
general  law  provide  for  such  change  by  the  superior 
court  upon  application  of  the  incorporators.  (Matter 
of  La  Soci6t6  Francaise  etc.,  123  Cal.  525,  56  Pac. 
458.    See,  also,  Pacific  Bank  v.  De  Ro,  37  Cal.  538.) 

An  act  granting  to  certain  individuals  the  exclusive 
right  to  a  line  of  telegraph  does  not  violate  this  sec- 
tion. (California  State  Tel.  Co.  v.  Alta  Tel.  Co.,  22 
Cal.  398.  But  see  San  Francisco  v.  Spring  Valley 
W.  W.,  48  Cal.  493.) 

Where  a  franchise  is  conferred  by  the  legislature 
to  certain  individuals  to  supply  a  town  with  water, 
and  they  afterward  sell  such  iranchise  to  a  corpora- 
tion, this  section  is  not  violated.  (San  Luis  Water 
Co.  V.  Estrada,  117  Cal.  168,  48  Pac.  1075.  San  Fran- 
cisco V.  Spring  Valley  W.  W.,  48  CaL  493,  distin- 
guished.) 

Constitution — 21 
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An  act  conferring  the  power  of  appointing  boards 
Of  examiners  upon  tliree  named  societies,  which  are 
said  to  be  ''existing  corporations,"  held  not  to  be  in 
conflict  with  this  section,  as  the  power  is  not  con- 
ferred upon  them  as  corporations — the  expression 
"existing  corporations'*  being  merely  descriptio  per- 
sonarum.  (Ex  parte  Frazer,  54  Cal.  94;  Ex  parte  Mc- 
Nulty,  77  Cal.  164,  19  Pac.  237:  Ex  parte  Johnson,  62 
Cal.  263.) 

This  provision  continued  in  force  section  359  of  the 
Code  of  Civil  Procedure,  limiting  the  time  within 
which  an  action  can  be  brought  to  enforce  the  stock- 
holders' personal  liability.  (Santa  Bosa  Nat.  Bank  v. 
Barnett,  125  Cal.  407,  58  Pac.  85.) 

Visitation. — The  legislature  has  what  may  be  termed 
a  visitorial  or  supervisorial  power  over  corporations, 
and  may  examine  into  their  affairs,  with  a  view  to  cor- 
rect corporate  abuses.  (In  re  Bunkers,  1  Cal.  App.  61, 
81  Pac.  748.) 

Alteration  and  repeal  of  charters. — ^The  right  to 
alter  and  repeal  is  not  without  limit;  it  must  be  rea- 
sonable. Sheer  oppression  and  wrong  cannot  be  in- 
flicted under  the  guise  of  amendment  or  alteration. 
(Spring  Valley  W.  W.  v.  San  Francisco,  61  Cal.  3.) 

The  power  of  the  legislature  to  alter  and  amend 
under  this  section  does  not  authorize  the  legislature, 
while  the  corporation  exists,  to  deprive  it  of  the 
rights  guaranteed  to  it  by  the  federal  constitution, 
to  due  process  of  law,  and  to  the  equal  protection 
of  the  laws,  ii.:r  to  alter  the  charter  of  foreign  cor- 
porations doing  business  in  this  state.  (Johnson  v. 
Goodyear  Min.  Co.,  127  Cal.  4,  59  Pac.  304.) 

A  provision  in  the  charter  of  a  water  company 
permitting  it  to  name  two  out  of  five  commissioners 
to  fix  water  rates  is  simply  a  privilege,  and  not  a 
contract  with  the  company,  and  may  be  repealed  at 
any  time.  (Spring  Valley  W.  W.  v.  San  Francisco, 
61  Cal.  3.) 

The  legislature  may,  under  the  reserved  power,  pro- 
vide for  the  consolidation  of  corporations  by  a  ma- 
jority vote  of  the  stockholders,  without  reference  to 
the  will  of  the  dissenting  stockholders.  (Market  Street 
By.  Co.  V.  Hellman,  109  Cal.  571,  42  Pac.  225.) 


323  CONSTITUTION  OF   1879.     Art.  XII,  §§  2,  S 

Under  this  provision  the  people  of  the  state  have 
power  to  change  the  law  as  to  the  liability  of  stock- 
holderB.  (McGowan  v.  McDonald,  111  Cal.  57,  43 
Pac.  418.) 

Sec.  2.  Dues  from  corporations  shall  be  se- 
cured by  such  individual  liability  of  the  corpo- 
rators and  other  means  as  may  be  prescribed  by 
law. 

Sec.  3.    Bach  stockholder  of  a  corporation,  or 


Sec.  '3.  Each  stockholder  of  a  corporation,  or 
joint-stock  association,  shall  be  individually  and 
personally  liable  for  such  proportion  of  all  its 
debts  and  liabilities  contracted  or  incurred,  dur- 
ing the  time  he  was  a  stockholder,  as  the  amount 
of  stock  or  shares  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock,  or  shares 
of  the  corporation  or  association.  The  directors 
or  trustees  of  corporations  and  joint-stock  asso- 
ciations shall  be  jointly  and  severally  liable  to 
the  creditors  and  stockholders  for  all  moneys 
embezzled  or  misappropriated  by  the  officers  of 
such  corporation  or  joint-stock  association,  dur- 
ing the  term  of  office  of  such  director  or  trustee. 

Nothing  in  the  preceding  paragraph  of  this 
section  shall  be  held  to  apply  to  any  exposition 
company  organized  to  promote  and  carry  on 
any  international  exposition  or  world's  fair 
within  the  State  of  California,  and  the  liability 
of  stockholders  in  any  such  exposition  company 
shall  be  and  the  same  is  hereby  limited  to  an 
amount  not  exceeding  the  par  value  of  the  stock 
of  said  corporation  subscribed  for  by  such  stock- 
holders. [Amendment  adopted  November  3, 
1908.] 
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An  act  conferring  the  power  of  appointing  boitrds 
Of  examiners  upon  three  named  societies,  which  are 
said  to  be  ''existing  corporations,"  held  not  to  be  in 
conflict  with  this  section,  as  the  power  is  not  con- 
ferred upon  them  as  corporations — the  expression 
"existing  corporations"  being  merely  descriptio  per- 
Bonarum.  (Ex  parte  Frazer,  54  Cal.  94;  Ex  parte  Mc- 
Nulty,  77  Cal.  164,  19  Pac.  237;  Ex  parte  Johnson,  62 
Cal.  263.) 

This  provision  continued  in  force  section  359  of  the 
Code  of  Civil  Procedure,  limiting  the  time  within 
which  an  action  can  be  brought  to  enforce  the  stbck- 
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Sec.  2.  Dues  from  corporations  shall  be  se- 
cured by  such  individual  liability  of  the  corpo- 
rators and  other  means  as  may  be  prescribed  by 
law. 

Sec.  3.  Each  stockholder  of  a  corporation,  or 
joint-stock  association,  shall  be  individually  and 
personally  liable  for  such  proportion  of  all  its 
debts  and  liabilities  contracted  or  incurred,  dur- 
ing the  time  he  was  a  stockholder,  as  the  amount 
of  stock  or  shares  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock,  or  shares 
of  the  corporation  or  association.  The  directors 
or  trustees  of  corporations  and  joint-stock  as- 
sociations shall  be  jointly  and  severally  liable  to 
the  creditors  and  stockholders  for  all  moneys  em- 
bezzled or  misappropriated  by  the  officers  of  such 
corporation,  or  joint-stock  association,  during  the 
term  of  office  of  such  director  or  trustee. 

STOOKHOLDEBS'  LIABIUTT— In  general.— Un- 
der this  flection  a  stockholder  cannot  be  exempted 
by  law  from  his  individual  liability.  (McGowan  v, 
McDonald,  111  Cal.  57,  43  Pac.  418.) 

A  somewhat  similar  provision  of  the  former  con- 
stitution was  held  not  to  be  self-executing.  (French 
V.  Teschemaker,  24  Cal.  518.) 

The  former  constitution  left  it  to  the  legislature 
to  prescribe  the  rule  by  which  each  stockholder's 
proportion  should  be  ascertained.  (Larrabee  v.  Bald- 
win, 35  Cal.  155.) 
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Under  the  former  constitution  it  was  held  that 
any  one  creditor,'  whose  debt  was  sufficient,  might 
collect  from  one  particular  stockholder  the  entire 
amount  of  his  liability  on  all  the  corporate  debts, 
leaving  him  to  seek  contribution  out  of  his  costock- 
holders.     (Larrabee   v.   Baldwin,   35   Cal.   155.) 

While  it  has  never  been  decided  whether  or  not 
this  rule  applies  under  the  present  constitution,  it  has 
been  said  that  ''all''  the  debts  means  every  debt  of 
the  company;  and  therefore  any  creditor  is  entitled 
to  sue  any  stockholder  for  his  proportion  of  the  in- 
debtedness of  the  company  to  such  creditor,  without 
reference  to  the  other  debts  of  the  corporation. 
(Morrow  v.  Superior  Court,  64  Cal.  383,  1  Pac.  354.) 

An  act  authorizing  the  formation  of  corporations, 
without  attacliisg  to  the  stockholders  an  individual 
liability  would  be  unconstitutional,  and  the  persons 
organized  under  such  an  act  would  acquire  none  of 
the  rights  of  a  corporation.  (French  v.  Teschemaker, 
24  Cal.  518.) 

But  the  creditors  of  a  corporation  may  waive  the 
personal  liability  of  the  stockholders  at  the  time  of 
contracting  with  the  corporation.  (French  v.  Tesche- 
maker, 24  Cal.  518.) 

A  depositor  in  a  savings  bank  does  not  waive  the 
personal  liability  of  the  stockholders  by  an  unsigned 
agreement  printed  in  the  book  of  each  depositor,  nor 
by  a  printed  release  of  liability  inserted  in  the  signa- 
ture-book, to  which  no  special  subscription  was  made 
by  the  depositors.  (Wells  v.  Black,  117  Cal.  157,  48 
Pac.  1090.) 

A  by-law  of  a  corporation  that  the  stockholders 
shall  not  be  personally  liable  for  the  debts  of  the 
corporation  is  void.  (Wells  v.  Black,  117  Cal,  157,  48 
Pac.  1090.) 

A  law  limiting  the  time  within  which  an  action  ean 
be  brought  under  this  section  to  three  years  from  the 
creation  of  the  liability  is  valid.  (Santa  Bosa  Nat. 
Bank  v.  Barnett,  125  Cal.  407,  58  Pac.  85.) 

An  act  authorizing  a  city  to  subscribe  to  the  stock 
of  a  corporation,  provided  the  corporation  should 
make  it  a  condition  of  all  contracts  entered  into  by 
it  that  the  city  should  not  be  liable  as  a  stockholder, 
is  not  invalid  as  taking  away  the  liability  fixed  by 
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the    constitution.     (French    v.    Teschemaker,    24    Cal. 
518.) 

One  stockholder  may  enforce  the  personal  liability 
of  other  stockholders  in  the  corporation  for  a  debt 
due  such  stockholder  from  the  corporation.  (Brown 
V.  Merrill,  107  Cal.  446,  40  Pac.  557;  Knowles  v.  San- 
dercock,  107  Cal.  629,  40  Pac.  1047.) 

This  provision  applies  to  corporations  formed  be- 
fore as  well  as  after  the  adoption  of  the  new  consti- 
tution. (McGowan  v.  McDonald,  111  Cal.  57,  43  Pac. 
418.) 

Under  a  like  provision  in  the  constitution  of  Kan- 
sas it  was  held  that  it  was  enforceable  in  this  state 
against  California  stockholders  in  a  Kansas  corpora- 
tion. (Ferguson  v.  Sherman,  116  Cal.  169,  47  Pac. 
123.) 

When  it  attaches. — This  section  has  no  application 
to  liabilities  of  stockholders  which  accrued  prior  to 
its  adoption.     (Harmon  v.  Page,  62  Cal.  448.) 

A  subscriber  for  shares  is  responsible  as  a  stock- 
helder,  although  he  has  not  paid  for  his  stock  or  re- 
ceived a  certificate  therefor.  (Mitchell  v.  Beckman, 
64  Cal.  117,  28  Pac.  110.) 

A  pledgee  of  stock  is  not  a  stockholder  within  the 
meaning  of  this  section.  (Borland  v.  Nevada  Bank, 
99  Cal.  89,  33  Pac.  737.) 

As  to  who  is  a  stockholder  under  this  section, 
see  Abbott  v.  Jack,  136  Cal.  510,  69  Pac.  257. 

The  liability  of  the  stockholder  is  dependent  upon 
the  fact  that  he  is  a  stockholder  at  the  time  the  debt 
is  created,  and  such  liability  cannot  be  extended  by 
the  corporation  by  a  note  given  for  an  indebtness 
not  created  while  he  was  a  stockholder,  by  suffering 
a  judgment  to  be  recovered  on  such  indebtedness,  or 
In  any  other  manner.  (Winona  Wagon  Co.  v.  Bull, 
108  Cal.  1,  40  Pac.  1077;  Larrabee  v.  Baldwin,  35  Cal. 
155;  Danielson  v.  Yoakum,  116  Cal.  382,  48  Pac.  322; 
Partridge  v.  Butler,  113  Cal.  326,  45  Pac.  678;  Santa 
Bosa  Nat.  Bank  v.  Barnett,  125  Cal.  407,  58  Pac.  85.) 

The  liability  of  a  stockholder  in  a  savings  bank 
accrues  at  the  time  of  the  acceptance  of  the  deposit. 
(WeUs  V.  Black,  117  Cal.  157,  48  Pac.  1090.) 
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A  stockholder  in  a  savings  bank  is  liable  for  his 
proportion  of  a  deposit  in  such  bank.  (Wells  v. 
Black,  117  Cal.  157,  48  Pac.  1090.) 

A  liability  for  overdrafts  to  a  bank  is  created  upon 
the  daily  balances  against  the  corporation  shown  by 
the  account.  (Santa  Hosa  Nat.  Bank  v.  Barnett,  125 
Cal.  407,  58  Pac.  85.) 

The  liability  of  a  corporation  for  the  services  of  an 
attorney  is  not  created  until  the  rendition  of  the 
services.  (Johnson  v.  Bank  of  Lake,  125  Cal.  6,  57 
Pac.  664.) 

Where  an  accommodation  indorser  of  the  not«  of 
a  corporation  pays  the  same,  the  debt  is  extinguished 
and  the  stockholder's  liability  upon  the  debt  comes 
to  an  end,  and  neither  under  the  doctrine  of  equitable 
assignment  nor  of  subrogation  can  it  be  transferred 
as  a  live  and  subsisting  obligation,  but  at  the  time 
of  payment  by  the  indorser  a  new  liability  springs 
up  against  the  corporation  and  its  stockholders,  a  lia- 
bility upon  an  implied  contract  to  reimburse  what  has 
been  expended,  including  costs  and  expenses.  (Yule 
v.  Bishop,  133  Cal.  574.) 

Nature  of. — ^An  action  to  recover  upon  the  liability 
of  a  stockholder  is  an  action  at  law.  (Morrow  v. 
Superior  Court,  64  Cal.  383,  1  Pac.  354.) 

A  stockholder's  liability  is  a  "liability  created  by 
law."  (Moore  v.  Boyd,  74  Cal.  167,  15  Pac.  670;  Hunt 
V.  Ward,  99  Cal.  612,  34  Pac.  335.) 

It  is  also  a  liability  created  by  statute.  (Bank  v. 
Pacific  Coast  S.  S.  Co.,  103  Cal.  594,  37  Pac.  409.) 

It  is  also  an  obligation  arising  upon  contract. 
(Dennis  v.  Superior  Court,  91  Cal.  548,  27  Pac.  1031; 
Kennedy  v.  California  Sav.  Bank,  97  Cal.  93,  31  Pac. 
846.) 

The  liability  of  a  stockholder  of  a  corporation  for 
his  proportionate  share  of  its  debts  is  created  by  stat- 
ute and  barred  within  three  years  after  the  cause 
of  action  accrues.  (Jones  v.  Goldtree  Bros.  Co.,  142 
Cal.  383.) 

The  obligation  of  stockholders  is  direct  and  pri- 
mary. They  are  principal  debtors,  and  not  sureties 
of  the  corporation,  and  their  liability  is  not  contin- 
gent upon  a  recovery  against  the  corporation,  nor  is 
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it  affected  by  a  suspension  or  renewal  as  to  the  cor- 
poration. (Faymonville  v.  McCollough,  59  Cal.  285; 
Davidson  v.  Eankin,  34  Cal.  503;  Hyman  v.  Cole- 
man, 82  Cal.  650,  23  Pac.  62;  Mitchell  v.  Beckman, 
64  Cal.  117,  28  Pac.  110.) 

Stockholders  are  not  Jointly  and  severally  liable, 
but  each  stockholder  is  severally  liable  for  his  pro- 
portion oi  the  indebtedness,  and  when  he  has  paid 
his  portion  of  any  debt,  or  of  all  the  debts  of  the 
corporation,  he  is  freed  from  all  liability,  and  has 
no  cause  of  action  against  any  other  stockholder 
for  money  so  paid.  (Brown  ▼.  Merrill,  107  Cal.  446, 
40  Pac.  557;  Derby  v.  Stevens,  64  Cal.  287,  30  Pac. 
820.) 

The  mere  faot  that  the  corporation  has  pledged  to 
the  debtor  certain  property  as  security  for  the  debt 
does  not  prevent  the  debtor  from  suing  the  stock- 
holders.    (Sonoma  Valley  Bank  v.  Hill,  59  Cal.  107.) 

A  Judgment  against  the  corporation  does  not  ex- 
tinguish, suspend  or  merge  the  liability  of  the  stock- 
holders.    (Young  V.  Bosenbaum,  39  Cal.  646.) 

Nor  does  such  a  judgment  prolong  the  time  within 
which  an  action  may  be  maintained  against  the  stock- 
holders.    (Stillphen  v.  Ware,  45  Cal.  110.) 

An  action  may  be  maintained  against  the  stock- 
holders, although  the  debt  is  secured  by  a  mortgage 
of  the  corporation  which  has  not  been  foreclosed. 
(Knowles  v.  Sandercock,  107  Cal.  629,  40  Pac.  1047.) 

Stockholders  are  liable  for  interest  as  well  as  prin- 
cipal. (Wells,  Fargo  ft  Co.  v.  Enright,  127  CaL  669, 
60  Pac.  439.) 

A  stockholder  of  an  insolvent  bank  has  no  right  to 
share  in  the  dividends  of  the  bank  by  way  of  sub- 
rogation to  the  rights  of  a  creditor  to  whom  he  has 
paid  his  proportionate  share  of  his  claim.  (Sacra- 
mento Bank  v.  Pacific  Bank,  124  Cal.  147,  56  Pac. 
T87.) 

Release  of. — Whenever  a  debt  of  a  corporation  is 
satisfied  in  part,  there  is  also  pro  tanto  a  discharge 
of  the  liability  of  the  stockholders.  (San  Jose  Sav. 
Bank  v.  Pharis,  58  Cal.  380.) 

Where  a  creditor  of  a  corporation  releases  a  stock- 
holder  froLi    iW    personal    liability,    he    thereby    dis- 
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charges  the  corporation  and  other  stockholders  to  the 
same  extent  as  the  one  to  whom  the  release  is  exe- 
cuted. If  the  release  is  for  the  releasee's  propor- 
tion, the  company  and  other  stockholders  are  only 
released  pro  tanto.     (Prince  v.  Lynch,  38  Cal.  528.) 

Practice. — A  complaint  to  recover  on  the  stock- 
holder's liability  must  state  the  amount  of  the  whole 
number  of  shares  subscribed  for.  (Bidwell  v.  Bab- 
cock,  87  Cal.  29,  25  Pac.  752;  Boebling's  Sons  Co. 
V.  Butler,  112  Cal.  677,  45  Pac.  6.) 

As  to  the  form  of  the  complaint  generally,  see  Duke 
V.  Huntington,  130  Cal.  272,  62  Pac.  510;  Whitehurst 
V.  Stuart,  129  CaL  194,  61  Pac.  963. 

The  complaint  must  show  affirmatively  that  the  de- 
fendant was  a  stockholder  when  the  debt  was  in- 
curred, and  a  mere  allegation  that  he  was  a  stock- 
holder when  the  note  was  executed  is  insufficient. 
(Cape  Plow  Works  v.  Montgomery,  115  Cal.  380,  47 
Pac.  108.) 

A  creditor  is  not  bound  to  exhaust  tbe  remedies 
against  the  corporation  before  proceeding  against 
the  stockholder.  (Morrow  v.  Superior  Court,  64  Cal. 
383,  1  Pac.  354.) 

The  provisions  of  this  section  do  not  oust  a  court 
of  equity  of  jurisdiction  to  compel  stockholders  to 
pay  for  the  benefit  of  creditors  the  amount  of  the 
capital  stock  subscribed  for  by  them.  (Harmon  v. 
Page,   62   Cal.   448.) 

Although  the  liability  of  the  stockholder  is  that  of 
an  origiiud  debtor,  it  is  proper  to  plead  the  debt  as 
that  of  the  corporation.  (Knowles  v.  Sandercock,  107 
Cal.  629,  40  Pac.  1047.) 

Where  one  stockholder  pays  a  note  of  the  corpora- 
tion, and  sues  the  other  stockholders  for  conlxibu- 
tlon,  the  superior  court  has  no  jurisdiction,  if  the 
several .  amounts  asked  against  each  stockholder  are 
less  than  three  hundred  dollars.  (Myers  v.  Sierra 
Valley  etc.  Co.,  122  Cal.  669,  55  Pac.  689.) 

LIABIIiITT  OF  DISECTOSS.— This  provision  only 
applies  to  such  misappropriations  of  moneys  as  are 
similar  to  embezzlement,  consisting  of  the  misappro- 
])riatious  of  funds  intrusted  to  an  officer  for  a  par- 
ticular purpose,  by  devoting  them  to  some  unauthor- 
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ized  purpose,  and  does  not  apply  to  the  payment 
of  an  extravagant  price  for  services  or  materials 
properly  appertaining  to  the  business  of  the  corpora- 
tion. (Fox  V.  Hale  &  Norcross  etc.  Min.  Co.,  108  Cal. 
3«9,  41  Pac.  308.) 

An  action  at  law  on  behalf  of  one  or  more  of  the 
creditors  of  a  corporation  cannot  be  sustained  under 
the  provision  as  to  the  liability  of  directors,  but  the 
only  proper  remedy  is  a  bill  in  equity  where  all  the 
creditors  are  parties,  or  are  represented,  and  in 
which  there  can  be  an  accounting  after  ascertain- 
ment of  facts.  (Winchester  v.  Mabury,  122  Cal.  522, 
55  Pac.  393.) 

The  provision  of  this  section  as  to  the  liability  of 
directors  and  trustees  is  self-ezecnting.  (Winchester 
V.  Howard,  13«  Cal.  432,  69  Pac.  77.) 

The  proper  remedy  for  the  enforcement  of  this  pro- 
vision against  directors  and  trustees  is  by  bill  in 
equity.  (Winchester  v.  Howard,  136  Cal.  432,  69  Pac. 
77.) 

Thii  provision  is  not  in  violation  of  the  federal 
constitution.  (Winchester  v.  Howard,  136  Cal.  432, 
69  Pac.  77.) 

An  assignee  of  a  depositor  in  a  bank  may  maintain 
an  action  under-  this  section.  (Winchester  ▼.  Howard, 
136  Cal.  432,  69  Pac.  77.) 

Depositors  who  became  such  after  the  misappro- 
priation may  maintain  the  action.  (Winchester  v. 
Howard,  136  Cal.  432,  69  Pac.  77.), 

The  claim  of  the  creditor  need  not  be  reduced  to 
judgment  before  an  action  is  brought  under  this  pro- 
vision.    (Winchester  v.  Howard,  136  Cal.  432,  69  Pac. 

77.) 

Nor  need  he  make  a  specific  demand  for  an  account- 
ing before  bringing  the  action.  (Winchester  v. 
Howard,  136  Cal.  432,  69  Pac.  77.) 

When  a  creditor  brings  an  action  under  this  sec- 
tion on  behalf  of  himself  and  all  other  creditors,  he 
becomes  a  trustee  for  them  as  to  any  amount  re- 
covered or  received  in  settlement.  (Niccolls  v.  Bice, 
147  Cal.  633,  82  Pac.  321.) 

When  a  creditor  brings  an  action  under  this  sec- 
tion in  his  own  behalf  and  in  behalf  of  all  other 
Araditors  who  may  join  with  him,  ho  does  not  baeome 
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a    trustee    as    to    a    creditor    who    never    did    join. 
(NiccoUs  V.  Eice,  147  Cal.  633,  82  Pae.  321.) 

Sec.  4.  The  term  corporations,  as  used  in  this 
article,  shall  be  construed  to  include  all  associa- 
tions and  joint-stock  companies  having  any  of 
the  powers  or  privileges  of  corporations  not  pos- 
sessed by  individuals  or  partnerships;  and  all 
corporations  shall  have  the  right  to  sue  and  shall 
be  subject  to  be  sued,  in  all  courts,  in  like  cases 
as  natural  persons. 

Sec.  5.  The  legislature  shall  have  no  power 
to  pass  any  act  granting  any  charter  for  banking 
purposes,  but  corporations  or  associations  may 
be  formed  for  such  purposes  under  general  laws. 
No  corporation,  association,  or  individual  shall 
issue  or  put  in  circulation,  as  money,  anything 
but  the  lawful  money  of  the  United  States. 

BANKIKa  CORPORATIONS.— A  corporation  may 
be  formed  for  the  purpose  of  receiving  deposits  and 
loaning  money,  and  if  it  does  not  issue  paper  to  cir- 
culate as  money,  it  is  not  a  bank,  although  it  is  called 
such.     (Bank  of  Sonoma  v.  Fairbanks,  52  Cal.   196.) 

Sections  34  and  35,  article  4,  of  the  constitution  of 
1849  did  not  prohibit  the  formation  of  banking  cor- 
porations for  the  purpose  of  deposit  and  loan,  which 
do  not  issue  paper  to  circulate  as  money.  (Bank  of 
Martinez  V.  Hemme  etc.  Laud  Co.,  105  Cal.  376,  38 
Pac.  963.) 

See.  6.  All  existing  charters,  grants,  fran- 
chises, special  or  exclusive  privileges,  under 
which  an  actual  and  bona  Me  organization  shall 
not  have  taken  place,  and  business  been  com- 
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menced  in  good  faith,  at  the  time  of  the  adoption 
of  this  constitution,  shall  thereafter  have  no 
validity. 

Sec.  7.     The  legislature  shall  not  extend  an; 


Sec.  7.     The  legislature  shall  not  extend  any 
franchise  or  charter,  nor  remit  the  forfeiture  of 
any  franchise  or  charter  of  any  guasi-public 
corporation  now  existing  or  which  snaii  nere-  a  "- 
after  exist  under  the  laws  of  this  state.     The  y.*  ^ 
term  of  existence  of  any  other  corporation  now^^r" 
or  hereafter  existing  under  the  laws  of  this  state,;  <  ' 
may  be  extended,  at  any  time  prior  to  the  ex-v»-    .^ 
piration  of  its  corporate  existence,  for  a  period '4 ''^  -> 
not  exceeding  fifty  years  from  the  date  of  such  '^^'~ 
extension,   by  the  vote  or   written   consent  of  ' 
stockholders  representing  two-thirds  of  its  cap- 
ital stock  or  of  two-thirds  of  the  members  there- 
of.    A  certificate  of  such  vote  or  consent  shall 
be  signed  and  sworn  to  by  the  president  and 
secretary,  and  by  a  majority  of  the  directors  of 
the  corporation  and  filed  and  certified  in  the 
manner  and  upon  payment  of  fees  required  by 
law  for  filing  and  certifying  articles  of  incor- 
poration, and  thereupon  the  term  of  the  cor- 
poration shall  be  extended  for  the  period  speci- 
fied in  such   certificate,  •  and  such  corporation 
shall  thereafter  pay  all  annual  or  other  fees 
required  by  law  to   be   paid  .  by  corporations. 
[Amendment  adopted  November  3,  1908.] 


Art.  XII,  §1       CONSTITUTION  OF  1879.  '622 

An  act  conferring  the  power  of  appointing  boards 
Of  examiners  upon  three  named  societies,  which  are 
said  to  be  ''existing  corporations,"  held  not  to  be  in 
conflict  with  this  section,  as  the  power  is  not  con- 
ferred npon  them  as  corporations — the  expression 
''existing  corporations"  being  merely  descriptio  per- 
sonarum.  (Ex  parte  Frazer,  54  Cal.  94;  Ex  parte  Mc- 
Nulty,  77  Cal.  164,  19  Pac.  237:  Ex  parte  Johnson,  62 
Cal.  263.) 

This  provision  continued  in  force  section  359  of  the 
Code  of  Civil  Procedure,  limiting  the  time  within 
which  an  action  can  be  brought  to  enforce  the  stock- 
holders' personal  liability.  (Santa  Bosa  Nat.  Bank  v. 
Barnett,  125  Cal.  407,  58  Pac.  85.) 

Visitation. — The  legislature  has  what  may  be  termed 
a  visitorial  or  supervisorial  power  over  corporations, 
and  may  examine  into  their  affairs,  with  a  view  to  cor- 
rect corporate  abuses.  (In  re  Bunkers,  1  CaL  App.  61, 
81  Pac.  748.) 

Alteration  and  repeal  of  charters. — The  right  to 
alter  and  repeal  is  not  without  limit;  it  must  be  rea- 
sonable. Sheer  oppression  and  wrong  cannot  be  in- 
flicted under  the  guise  of  amendment  or  alteration. 
(Spring  Valley  W.  W.  v.  San  Francisco,  61  Cal.  3.) 

The  power  of  the  legislature  to  alter  and  amend 
under  this  section  does  not  authorize  the  legislature, 
while  the  corporation  exists,  to  deprive  it  of  the 
rights  guaranteed  to  it  by  the  federal  constitution, 
to  due  process  of  law,  and  to  the  equal  protection 
of  the  laws,  n^r  to  alter  the  charter  of  foreign  cor- 
porations doing  business  in  this  state.  (Johnson  v. 
Goodyear  Min.  Co.,  127  Cal.  4,  59  Pac.  304.) 

A  provision  in  the  charter  of  a  water  company 
permitting  it  to  name  two  out  of  five  commissioners 
to  fix  water  rates  is  simply  a  privilege,  and  not  a 
contract  with  the  company,  and  may  be  repealed  at 
any  time.  (Spring  Valley  W.  W.  ▼.  San  Francisco, 
61  Cal.  3.) 

The  legislature  may,  under  the  reserved  power,  pro- 
vide for  the  consolidation  of  corporations  by  a  ma- 
jority vote  of  the  stockholders,  without  reference  to 
the  will  of  the  dissenting  stockholders.  (Market  Street 
By.  Co.  V.  Hellman,  109  Cal.  571,  42  Pac.  225.) 
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menced  in  good  faith,  at  the  time  of  the  adoption 
of  this  constitution,   shall  thereafter  have  no 
j     validity. 

i         Sec.  7.     The  legislature  shall  not  extend  any 

■ 

franchise  or  charter,  nor  remit  the  forfeiture  of 
any  franchise  or  charter  of  any  corporation  now 
existing,  or  which  shall  hereafter  exist  under  the 
laws  of  this  state. 

OOBFOSATE  FRANCHISES.— An  act  waiving  a 
right  to  enforce  a  forfeiture  does  not  **  remit  the  for- 
feiture," since  there  is  no  forfeiture  until  the  sov- 
1  ereignty  which  created  the  franchise,  by  proper 
:  proceeding  in  a  proper  court,  procure  an  adjudication 
;  of  forfeiture,  and  enforce  it.  (People  v.  Los  Angeles 
I         etc.  Ey.  Co.,  91  Cal.  338,  27  Pac.  673.) 

■ 

i  Sec.  8.     The  exercise  of  the  right  of  eminent 

domain  shall  never  be  so  abridged  or  construed 
I  as  to  prevent  the  legislature  from  taking  the 
I  property  and  franchises  of  incorporated  com- 
I  panies  and  subjecting  them  to  public  use  the 
same  as  the  property  of  individuals,  and  the 
exercise  of  the  police  power  of  the  state  shall 
never  be  so  abridged  or  construed  as  to  permit 
corporations  to  conduct  their  business  in  such  a 
manner  as  to  infringe  the  rights  of  individuals 
or  the  general  well-being  of  the  state. 

Sec.  9.  N6  corporation  shall  engage  in  any 
business  other  than  that  expressly  authorized  in 
its  charter,  or  the  law  under  which  it  may  have 
been  or  may  hereafter  be  organized ;  nor  shall  it 
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hold  for  a  longer  period  than  five  years  any  real 
estate  except  such  as  may  be  necessary  for  carry- 
ing on  its  business. 

OOBPOBATE  PUBFOSES. — ^A  corporation  is  for- 
bidden to  engage  in  any  business  other  than  is  ex- 
pressly authorized  in  its  charter  or  the  law  under 
which  it  is  organized.  To  hold  stock  in  another  cor- 
poration is  to  engage  in  the  business  of  such  corpo- 
ration. (Knowles  v.  Sandercock,  107  Oal.  629,  643, 
40  Pac.  1047.) 

This  section  does  not  cause  property  held  in  viola- 
tion of  it  to  escheat  to  the  state.  (People  ▼.  Stock- 
ton Sav.  etc.  Soc,  133  CaL  611.) 

While  this  provision  is  mandatory  and  prohibitory, 
it  is  not  so  self -executing  as  to  deny  the  power  of  the 
legislature  to  prescribe  penalties  for  its  violation. 
(People  V.  Stockton  etc.  Soc,  133  Cal.  611,  65  Pac. 
1078.)  • 

Sec.  10.  The  le^slature  shall  not  pass  any 
laws  permitting  the  leasing  or  alienation  of  any 
franchise,  so  as  to  relieve  the  franchise  or  prop- 
erty held  thereunder  from  the  liabilities  of  the 
lessor  or  grantor,  lessee  or  grantee,  contracted  or 
incurred  in  the  operation,  use,  or  enjoyment  of 
such  franchise,  or  any  of  its  privileges. 

ALIENATION  OF  FBANCHISES.— This  section 
does  not  give  a  personal  action  against  the  corpora- 
tion which  owned  property  for  an  injury  which  has 
resulted  to  an  employee  of  a  lessee  of  the  owner  in 
the  use  of  the  property  in  the  hands  of  the  lessee, 
but  is  designed  to  subject  the  franchise  and  prop- 
erty to  liability  incurred  in  its  occupation,  whether 
the  franchise  be  exercised  or  the  property  be  used 
by  the  original  owner  or  the  lessee  or  grantee.  (Lee 
V.  Southern  Pac.  B.  B.  Co.,  116  Cal.  97,  47  Pac.  932.) 
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Sec.  11.  No  corporation  shall  issue  stock  or 
bonds,  except  for  money  paid,  labor  done,  or 
property  actually  received,  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void. 
The  stock  and  bonded  indebtedness  of  corpor- 
ations shall  not  be  increased  except  in  pursuance 
of  general  law,  nor  without  the  consent  of  the 
persons  holding  the  larger  amount  in  value  of 
the  stock,  at  a  meeting  called  for  that  purpose, 
giving  sixty  days'  public  notice,  as  may  be  pro- 
vided by  law. 

OOSFOSATE  STOCK. — An  increase  of  the  capital 
stock  of  a  corporation  and  the  issuing  of  additional 
shares,  to  be  sold  at  a  price  less  than  the  nominal 
par  valne.  of  the  stock,  to  supply  a  funl  actually  re- 
quired for  the  use  of  the  corporation,  is  not  a  ficti- 
tious issuance.  (Stein  v.  Howard,  65  GaL  616,  4 
Pac.  662.) 

Non-negotiable  notes  secured  by  mortgages  exe- 
cuted by  a  corporation  do  not  constitute  "bonded 
indebtedness"  within  the  meaning  of  this  section. 
(Underbill  y.  Santa  Barbara  etc.  Imp.  Co.,  93  Cal. 
300,  28  Pac.  1049.) 

This  provision  is  mandatory  and  not  merely  di- 
rectory. (Navajo  Min.  Co.  v.  Curry,  147  Cal.  581, 
82  Pac.  247.) 

The  requirement  of  sixty  days'  notice  of  stock- 
holders' meeting  cannot  be  waived  by  the  stock- 
holders, and  the-  fact  that  all  the  stockholders  at- 
tended and  voted  for  the  increase  is  immaterial. 
(Navajo  Min.  Co.  v.  Curry,  147  Cal.  681,  82  Pac. 
247.) 

Sec.  12.  In  all  elections  for  directors  or  man- 
agers of  corporations  every  stockholder  shall 
have  the  right  to  vote,  in  person  or  by  proxy,  the 
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number  of  shares  of  stock  owned  by  him  for  as 
many  persons  as  there  are  directors  or  managers 
to  be  elected,  or  to  cumulate  said  shares  and  give 
one  candidate  as  many  votes  as  the  number  of 
directors  multiplied  by  the  number  of  his  shares 
of  stock  shall  equal,  or  to  distribute  them,  on  the 
same  principle,  among  as  many  candidates  as  he 
shall  think  fit;  and  such  directors  or  managers 
shall  not  be  elected  in  any  other  manner,  except 
that  members  of  co-operative  societies  formed  for 
agricultural,  mercantile,  and  manufacturing 
purposes,  may  vote  on  all  questions  affectinp^ 
such  societies  in  manner  prescribed  by  law. 

DIBECTOBS. — Under  this  section  aU  the  directors 
must  be  elected  on  one  ballot.  (Wright  v.  Central 
etc.  Water  Co.,  67  Cal.  532,  8  Pac.  70.) 

Sec.  13.  The  state  shall  not  in  any  manner 
loan  its  credit,  nor  shall  it  subscribe  to,  or  be 
interested  in  the  stock  of  any  company,  associa- 
tion, or  corporation. 

STATE  CBEDIT.— This  section  prohibits  the  loan- 
ing of  public  credit  for  private  purposes  under  any 
circumstances.  (Stockton  etc.  B.  B.  Co.  v.  Stockton, 
41  Cal.  147;  Bamsey  v.  Haeger,  76  111.  432.) 

It  does  not  prohibit  the  appropriation  of  public 
funds  to  aid  a  corporation  in  the  construction  of  a 
railroad  to  be  used  for  military  purposes.  (People  v. 
Pacheco,  27  Cal.  175.) 

Sec.  14.  Every  corporation  other  than  re- 
ligious, educational,  or  benevolent,  organized  or 
doing  business  in  this  state,  shall  have  and  main- 
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tain  an  oflSlce  or  place  in  this  state  for  the  trans- 
action of  its  business,  where  transfers  of  stock 
shall  be  made,  and  in  which  shall  be  kept,  for  in- 
spection by  every  person  having  an  interest 
therein,  and  legislative  committees,  books  in 
which  shall  be  recorded  the  amount  of  capital 
stock  subscribed,  and  by  whom ;  the  names  of  the 
owners  of  its  stock,  and  the  amounts  owned  by 
them  respectively;  the  amount  of  stock  paid  in, 
and  by  whom ;  the  transfers  of  stock ;  the  amount 
of  its  assets  and  liabilities,  and  the  names  and 
place  of  residence  of  its  officers. 

COBPOSATION  BOOKS. — A  stockholder  in  a  cor- 
poration has  the  right  to  inspect  the  books,  rec- 
ords and  journals  of  the  corporation,  and  this  right 
may  be  enforced  by  mandamus.  The  purpose  for 
which  the  inspection  is  desired  is  immaterial.  (John- 
son V.  Langdon,  135  Cal.  624,  67  Pac.  1050.) 

Sec.  15.  No  corporation  organized  outside  the 
limits  of  this  state  shall  be  allowed  to  transact 
business  within  this  state  on  more  favorable  con- 
ditions than  are  prescribed  by  law  to  similar  cor- 
porations organized  under  the  laws  of  this  state. 

FOBEIGN  COBFOBATIONS.— The  act  of  1880, 
providing  for  a  penalty  for  failure  of  the  directors 
of  a  domestic  mining  corporation  to  post  weekly 
reports,  etc.,  is  not  in  violation  of  this  section,  and 
does  not  relate  to  the  business  of  the  corporation. 
(Miles  V.  Woodward,  115  Cal.  308,  46  Pac.  1076.) 

This  section  was  not  designed  to  limit  the  powers 
of  the  legislature  when  dealing  with  the  organiza- 
tion and  government  of  corporations  which  are  cre- 
ated bv  its  own  will  and  act.  (Miles  y.  Woodward^ 
115  ,Cal.   30fi,  46  Pac   1076.) 
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The  act  of  1876,  requiring  banking  corporations  to 
publish  and  file  statements  of  their  assets  and  lia- 
bilities, applies  to  foreign  corporations.  (iBank  of 
British  North  America  v.  Madison,  99  Cal.  125,  133, 
33  Pac.  762.) 

As  to  whether,  by  reason  of  this  section,  foreign 
corporations  must  comply  with  section  299  of  the 
Civil  Code,  query.  (Anglo-Califomian  Bank  v.  Field, 
U6  Cal.  644,  80  Pac.  1080.) 

Sec.  16.  A  corporation  or  association  may  be 
sued  in  the  county  where  the  contract  is  made  or 
is  to  be  performed,  or  where  the  obligation  or 
liability  arises,  or  the  breach  occurs;  or  in  the 
county  where  the  principal  place  of  business  of 
such  corporation  is  situated,  subject  to  the  power 
of  the  court  to  change  the  place  of  trial  as  in 
other  cases. 

ACTIONS      AGAINST       COBPORATIONS.  —  This 

section  is  merely  permissive,  and  not  mandatory. 
(Fresno  Nat.  Bank  v.  Superior  Court,  83  Cal.  491,  24 
Pac.  157.) 

It  applies  to  actions  oi  tort  as  well  as  matters  of 
contract.  (Lewis  v.  Southern  Pac.  E.  B.  Co.,  66  Cal. 
209,  5  Pac.  79;  Tingley  v.  Times-Mirror  Co.,  144  CaL 
205,  77  Pac.   918.) 

It  gives  to  the  plaintiff  the  right  to  elect  either 
to  sue  the  corporation  in  the  county  where  the  con- 
tract is  made,  or  is  to  be  performed,  or  where  the 
obligation  or  liability  arises,  or  the  breach  occurs,  or 
in  the  county  where  the  principal  place  of  business 
of  the  corporation  is  situated.  (Trezevant  v.  Strong 
Co.,  102  Cal.  47,  36  Pac.  395.) 

An  action  to  recover  damages  for  trespass  upon 
real  property  may  be  brought  in  the  county  of  the 
principal  place  of  the  corporation  defendant.  (Miller 
&  Lux  V.  Kern  County  Land  Co.,  134  Cal.  586,  66 
Pac.  856.) 

An  action  may  be  commenced  against  a  corpora- 
tion is  the  county  where,  the  contraet  •warn  made,  or 
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where  it  was  to  be  performed.  (Bank  of  Yolo  v. 
Sperry   Flour   Co.,   141   Cal.    314.) 

The  right  to  sue  a  corporation  in  the  county 
where  the  contract  was  made  only  applies  when  the 
corporation  is  the  sole  defendant  in  the  case.  (Grif- 
fin etc.  Co.  V.  Magnolia  etc.  Co.,  107  Cal.  378,  40 
Pac.  495.) 

An  aiBSOciatlon  of  persons  organized  for  a  particu- 
lar purpose,  although  not  formally  a  corporation,  is 
included  in  this  section.  The  word  "association" 
does  not  necessarily  mean  an  association  possessing 
corporate  powers  and  privileges.  (Kendrick  v.  Dia- 
mond etc.  Min.  Co.,  94  Cal.  137,  29  Pac.  324.) 

Under  this  section  an  action  for  libel  may  be  main- 
tained in  the  county  in  which  the  plaintiflP  resides, 
when  the  newspaper  is  circulated  in  that  county  but 
published  in  another.  (Brady  v.  Times-Mirror  Co., 
106  Cal.  56,  39  Pac.  209;  Tingley  v.  Times-Mirror 
Co.,  144  Cal.  205,  77  Pac.  918.) 

But  where  the  plaintiff  sues  other  persons  than 
the  corporation  publishing  the  paper,  he  waives  the 
provisions  of  this  section.  (Brady  v.  Times-Mirror 
Co.,  106  Cal.  56,  39  Pac.  209.) 

An  action  against  a  corporation  for  leave  to  redeem 
real  estate  is  properly  brought  in  the  county  where 
the  real  property  is  situated.  (Baker  v.  Fireman's 
Fund  Ins.  Co.,  73  Cal.  182,  14  Pac.  686.) 

In  an  action  against  a  corporation  for  damages  for 
breach  of  contract,  the  defendant  is  entitled  to  a 
change  of  place  of  trial  to  the  county  in  which  its 
principal  place  of  business  is  situated,  when  the 
county  in  which  the  action  is  brought  is  not  the  one 
in  which  the  contract  was  made,  or  was  to  be  per- 
formed, or  in  which  the  obligation  arose,  or  in  which 
the  principal  place  of  business  is  situated.  (Cohn 
V.  Central  Pac.  E.  E.  Co.,  71  Cal.  488,  12  Pac.  498.) 

Sec.  17.  All  railroad,  canal,  and  other  trans- 
portation companies  are  declared  to  be  common 
carriers,  and  subject  to  legislative  control.  Any 
association  or  corporation,  organized  for  the  pur- 
pose, under  the  laws  of  this  state,  shall  have  the 
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right  to  connect  at  the  state  line  with  railroads 
of  other  states.  Every  railroad  company  shall 
have  the  right  with  its  road  to  intersect,  connect 
with  or  cross  any  other  railroad,  and  shall  re- 
ceive and  transport  each  the  other's  passengers, 
tonnage,  and  cars,  without  delay  or  discrimina- 
tion. 

BAIUtOADS. — The  legislature  may  regulate  rail- 
road crosBings.  (Pittsburgh  etc.  B.  E.  Co.  v.  South- 
west etc.  By.  Co.,  77  Pa.  St.  173.) 

It  may  require  railroad  companies  to  ring  a  bell 
or  sound  a  whistle  at  a  crossing.  (Qalena  B.  B.  oo. 
V.  Appleby,  28  111.  283;  Galena  B.  B.  Co.  v.  Loomis, 
13  111.  548.) 

It  may  regulate  the  speed  of  trains  in  a  city.  (Chi- 
cago etc.  B.  B.  Co.  v.  Haggerty,  67  lU.  113.) 

It  may  require  them  to  erect  fences  and  cattle- 
guards.  (Suydam  v.  Moore,  8  Barb.  358;  Waldron  v. 
Bailroad  Co.,  8  Barb.  390;  New  Albany  etc.  Co.  v. 
Tilton,  12  Ind.  3;  Madison  etc.  B.  B.  Co.  v.  White- 
neck,  8  Ind.  217;  Ohio  etc.  B.  B.  Co.  v.  McClelland, 
25  ni.  140;  Kansas  etc.  B.  B.  Co.  v.  Mower,  16  Kan. 
573;  Jones  v.  G.  etc.  B.  B.  Co.,  16  Iowa,  6;  Indian- 
apolis B.  B.  Co.  V.  Kercheval,  16  Ind.  84;  Nichols  v. 
Somerset  etc.  B.  B.  Co.,  43  Me.  356;  Winona  etc.  B. 
B.  Co.  V.  Waldron,  11  Minn.  515;  Gorman  v.  Pacific 
B.  B.  Co.,  26  Mo.  441;  Blair  v.  M.  etc.  B.  B.  Co.,  20  Wis. 
254;  Pennsylvania  B.  B.  Co.  v.  Biblet,  66  Pa.  St.  164.) 

Sec.  18.  No  president,  director,  officer,  agent, 
or  employee  of  any  railroad  or  canal  company 
shall  be  interested,  directly  or  indirectly,  in  the 
furnishing  of  material  or  supplies  to  such  com- 
pany, nor  in  the  business  of  transportation  as  a 
common  carrier  of  freight  or  passengers  over  the 
works  owned,  leased,  controlled,  or  worked  by 
such  company,  except  such  interest  in  the  busi- 


S39  ooNSTituTiON  Of  1879.    Art.  XII,  §§  19, 20 

ness  of  transportation  as  lawfully  flows  from  the 
ownership  of  stock  therein. 

Sec.  19.  No  railroad  or  other  transportation 
company  shall  grant  free  passes,  or  passes  or 
tickets  at  a  discount,  to  any  person  holding  any 
office  of  honor,  trust,  or  profit  in  this  state ;  and 
the  acceptance  of  any  such  pass  or  ticket,  by  a 
member  of  the  legislature  or  any  public  officer, 
other  than  railroad  commissioner,  shall  work  a 
forfeiture  of  his  office. 

BAILBOAD  PASSES. — An  to  th«  nature  of  a  pro- 
ceeding to  remove  an  officer  ^for  accepting  a  railroad 
pass,  see  People  v.  Superior  Court,  114  OaL  466,  46 
Pac.  383. 

Sec.  20.  No  railroad  company  or  other  com- 
mon carrier  shall  combine  or  make  any  contract 
with  the  owners  of  any  vessel  that  leaves  port  or 
makes  port  in  this  state,  or  with  any  common 
carrier,  by  which  combination  or  contract  the 
earnings  of  one  doing  the  carrying  are  to  be 
shared  by  the  other  not  doing  the  carrying. 
And  whenever  a  railroad  corporation  shall,  for 
the  purpose  of  competing  with  any  other  com- 
mon carrier,  lower  its  rates  for  transportation  of 
passengers  or  freight  from  one  point  to  another, 
such  reduced  rates  shall  not  be  again  raised  or 
increased  from  such  standard  without  the  con- 
sent of  the  governmental  authority  in  which  shall 
be  vested  the  power  to  regulate  fares  and 
freights. 
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COMPETITION. — ^Where  a  railroad  company  low- 
ers its  passenger  rates  in  order  to  compete  with  an- 
other road,  and  afterward  raises  them  without  the 
consent  of  the  railroad  commissioners,  such  com- 
missioners have  no  jurisdiction  to  require  a  restora- 
tion of  the  lower  rate.  (Edson  v.  Southern  Pac.  Co., 
133  Cal.  25.) 

The  object  of  this  provision  was  to  foster  legitimate 
competition  by  preventing  destructive  competition. 
(Edson  V.  Southern  Pacific  E.  E.  Co.,  144  Cal.  182,  77 
Pac.  894.) 

Bates  are  not  lowered  for  the  purpose  of  compet- 
ing with  any  other  common  carrier  within  the  mean- 
ing of  this  section,  when  they  are  merely  lowered 
in  self-defense  to  meet  a  lower  destructive  rate  first 
inaugurated  by  a  rival  railroad  company.  (Edson 
V.  Southern  Pacific  R.  E.  Co.,  144  Cal.  182,  77  Pac. 
894.) 

A  railroad  lowers  its  rates  within  the  meaning  of 
this  section  by  establishing  limited  tickets  at  reduced 
rates  which  are  used  by  ninety-five  per  cent  of  its 
passengers,  although  no  stop-over  privileges  are  given 
and  liability  for  baggage  is  limited,  and  unlimited 
tickets  are  still  kept  on  sale.  (Edson  v.  Southern 
Pacific  E.  E.  Co.,  144  Cal.  182,  77  Pac.  894.) 

Sec.  21.  No  discrimination  in  charges  or 
facilities  for  transportation  shall  be  made  by 
any  railroad  or  other  transportation  company  be- 
tween places  or  persons,  or  in  the  facilities  for 
the  transportation  of  the  same  classes  of  freight 
or  passengers  within  this  state,  or  coming  from 
or  going  to  any  other  state.  Persons  and  prop- 
erty transported  over  any  railroad,  or  by  any 
other  transportation  company  or  individual,  shall 
be  delivered  at  any  station,  landing,  or  port,  at 
charges  not  exceeding  the  charges  for  the  trans- 
j)ortation  of  persons  and  property  of  the  same 
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class,  in  the  same  direction,  to  any  more  distant 
station,  port,  or  landing.  Excursion  and  com- 
mutation tickets  may  be  issued  at  special  rates. 

FREIGHTS  AND  FABES.-— The  provision  of  tMs 
section  as  to  excursion  or  commutation  tickets  is  not 
intended  to  modify  section  20  of  this  article;  but  is 
simply  a  qualification  of  the  preceding  clause  of  this 
section.  (Edson  v.  Southern  Pacific  B.  B.  Co..  144 
Cal.  182,  77  Pac  894.) 

Sec.  22.  The  state  shall  be  divided  into  three 
districts  as  nearly  equal  in  population  as  prac- 
ticable, in  each  of  which  one  railroad  commis- 
sioner shall  be  elected  by  the  qualified  electors 
thereof  at  the  regular  gubernatorial  elections, 
whose  salary  shall  be  fixed  by  law,  and  whose 
term  of  office  shall  be  four  years,  commencing  on 
the  first  Monday  after  the  first  day  of  January 
next  succeeding  their  election.  Said  commission- 
ers shall  be  qualified  electors  of  this  state  and  of 
the  district  from  which  they  are  elected,  and 
shall  not  be  interested  in  any  railroad  corpora- 
tion, or  other  transportation  company,  as  stock- 
holder, creditor,  agent,  attorney  or  employee ;  and 
the  act  of  a  majority  of  said  commissioners  shall 
be  deemed  the  act  of  said  commission.  Said  com- 
missioners shall  have  the  power,  and  it  shall 
be  their  duty,  to  establish  rates  of  charges  for 
the  transportation  of  passengers  and  freight  by 
railroad  or  other  transportation  companies,  and 
publish  the  same  from  time  to  time,  with  such 
changes  as  they  may  make ;  to  examine  the  books, 
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records,  and  papers  of  all  railroad  and  other 
transportation  companies,  and  for  this  purpose 
they  shall  have  power  to  issue  subpoenas  and  all 
other  necessary  process;  to  hear  and  determine 
complaints  against  railroad  and  other  transporta- 
tion companies,  to  send  for  persons  and  papers, 
to  administer  oaths,  take  testimony,  and  punish 
for  contempt  of  their  orders  and  processes,  in  the 
same  manner  and  to  the  same  extent  as  courts 
of  record,  and  enforce  their  decisions  and  cor- 
rect abuses  through  the  medium  of  the  courts. 
Said  commissioners  shall  prescribe  a  uniform 
system  of  accounts  to  be  kept  by  all  such  corpor- 
ations and  companies.  Any  railroad  corporation 
or  transportation  company  which  shall  fail  or 
refuse  to  conform  to  such  rates  as  shall  be  estab- 
lished by  such  commissioners,  or  shall  charge 
rates  in  excess  thereof,  or  shall  fail  to  keep  their 
accounts  in  accordance  with  the  system  pre- 
scribed by  the  commission,  shall  be  fined  not  ex- 
ceeding twenty  thousand  dollars  for  each  offense, 
and  every  officer,  agent,  or  employee  of  any  such 
corporation  or  company,  who  shall  demand  or  re- 
ceive rates  in  excess  thereof,  or  who  shall  in  any 
manner  violate  the  provisions  of  this  section, 
shall  be  fined  not  exceeding  five  thousand  dollars, 
or  be  imprisoned  in  the  county  jail  not  exceeding 
one  year.  In  all  controversies,  civil  or  criminal, 
the  rates  of  fares  and  freights  established  by  said 
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commission  shall  be  deemed  conclusively  jnst  and 
reasonable,  and  in  any  action  against  such  cor- 
poration or  company  for  damages  sustained  by 
charging  excessive  rates,  the  plaintiff,  in  addition 
to  the  actual  damage,  may,  in  the  discretion  of 
the  judge  or  jury,  recover  exemplary  damages. 
Said  commission  shall  report  to  the  governor, 
annually,  their  proceedings,  and  such  other  facts 
as  may  be  deemed  important.  Nothing  in  this 
section  shall  prevent  individuals  from  maintain- 
ing actions  against  any  of  such  companies.  The 
legislature  may,  in  addition  to  any  penalties 
herein  prescribed,  enforce  this  article  by  for- 
feiture of  charter  or  otherwise,  and  may  confer 
such  further  powers  on  the  commissioners  as 
shall  be  necessary  to  enable  them  to  perform  the 
dilties  enjoined  on  them  in  this  and  the  fore- 
going section.  The  legislature  shall  have 
power,  by  a  two-thirds  vote  of  all  the  members 
elected  to  each  house,  to  remove  any  one  or 
more  of  said  commissioners  from  office,  for  der- 
eliction of  duty,  or  corruption,  or  incompe- 
tency; and  whenever,  from  any  cause,  a 
vacancy  in  office  shall  occur  in  said  commission, 
the  governor  shall  fill  the  same  by  the  appoint- 
ment of  a  qualified  person  thereto,  who  shall 
hold  office  for  the  residue  of  the  unexpired 
term,  and  until  his  successor  shall  have  been 
elected  and  qualified. 
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BAILBOAD  COMMISSIONEBS.  —  This  section 
should  be  construed  to  extend  the  supervision  of  the 
commission  to  all  persons  engaged  in  the  business 
of  transportation,  whether  as  corporations,  joint-stock 
companies,  partnerships,  or  individuals.  (Moran  v. 
Boss,  79  Cal.  159,  21  Pac.  547.) 

This  section  did  not  repeal  section  490  of  tiie  Oivil 
Code,  although  that  section  refers  to  section  489  of 
the  same  code,  which  was  superseded  by  this  section. 
(Bobinson  v.  Southern  Pac.  B.  B.  Co.,  105  Gal.  526, 
38  Pac.  94,  722.) 

A  statute  may  authorize  the  appointment  of  com- 
missioners to  determine  the  duties  and  obligations  of 
railroad  companies.  (Portland  B.  B.  Go.  v.  Bailway 
Co.,  46  Me.  69.) 

The  commission  has  no  jurisdiction  over  a  street 
railroad  corporation  operated  in  a  municipality. 
(Board  of  Bailroad  Gommrs.  v.  Market  St.  By.  Co., 
132  Cal.  677.) 

The  commission  has  no  jurisdiction,  upon  a  com- 
plaint that  a  railroad  company  lowered  its  passen- 
ger rates  in  order  to  compete  with  another  road,  and 
afterward  raised  them  without  the  consent  of  the 
commission,  to  require  a  restoration  of  the  lower  rate. 
(Edison  v.  Southern  Pac.  Co.,  133  CaL  25.) 

Sec.  23.  Until  the  legislature  shall  district 
the  state,  the  following  shall  be  the  railroad  dis- 
tricts: The  first  district  shall  be  composed  of 
the  counties  of  Alpine,  Amador,  Butte,  Cala- 
veras, Colusa,  Del  Norte,  El  Dorado,  Humboldt, 
Lake,  Lassen,  Mendocino,  Modoc,  Napa, 
Nevada,  Placer,  Plumas,  Sacramento,  Shasta, 
Sierra,  Siskiyou,  Solano,  Sonoma,  Sutter, 
Tehama,  Trinity,  Yolo,  and  Yuba,  from  which 
one  railroad  commissioner  shall  be  elected.  The 
second  district  shall  be  composed  of  the  coun- 
ties of  Marin,  San  Francisco,  and  San  Mat^^. 
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from  which  one  railroad  commissioner  shall  be 
elected.  The  third  district  shall  be  composed 
of  the  CQunties  of  Alameda,  Contra  Costa, 
Fresno,  Inyo,  Kern,  Los  Angeles,  Mariposa, 
Merced,  Mono,  Monterey,  San  Benito,  San  Ber- 
nardino, San  Diego,  San  Joaquin,  San  Liiii? 
Obispo,  Santa  Barbara,  Santa  Clara,  Santa  Cniz, 
Stanislaus,  Tulare,  Tuolumne,  and  Ventura, 
from  which  one  railroad  commissioner  shall  be 
elected. 

Sec.  24.  The  legislature  shall  pass  all  laws 
necessary  for  the  enforcement  of  the  provisions 
of  this  article. 
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ARTICLE  XIII. 

EEVENUE   AND   TAXATION. 

§    1.    Taxation  to  be  in  proportion  to  value. 
1%.  Churches  exempt  from  taxation. 
2.    Land  and  improvements  to  be  separately  as- 
sessed. 

§    3.  Sectionized    and    unsectionized    land,    how    as- 
sessed. 

§    4.  Securities,  taxable. 

§    5.  Contract  of  borrower  to  pay  tax  on  loan  void. 

§    6.  Power  of  taxation  cannot  be  surrendered. 

§     7.  Payment  of  taxes  by  installments. 

§    8.  Annual  statement  of  property  to  be  given. 

§     9.  State  board  of  equalization. 

§  10.  Property,  where  assessed. 

§11.  Income  taxes. 

§  12.  Poll  tax. 

§  12%.  Young  trees  and  vines  exempt  from  taxation. 

§  13.  Laws  to  be  passed  by  legislature. 

Section  1.  All  property  in  the  state,  not  ex- 
empt under  the  laws  of  the  United  States  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  provided  by  law.  The  word  **  prop- 
erty," as  used  in  this  article  and  section,  is 
hereby  declared  to  include  moneys,  credits, 
bonds,  stocks,  dues,  franchises,  and  all  other 
matters  and  things,  real,  personal,  and  mixed, 
capable  of  private  ownership;  provided,  that 
property  used  for  free  public  libraries  and  free 
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museums,  growing  crops,  property  used  exclu- 
sively for  public  schools,  and  such  as  may  be- 
long to  the  United  States,  this  state,  or  to  any 
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ARTICLE  XIII. 


Art.  XTTT,  Sec.  1.    Insert  at  Page  346. 

Sec.  1.  All  property  in  the  state  except  as 
otherwise  in  this  constitution  provided,  not 
exempt  under  the  laws  of  the  United  States, 
shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  provided  by  law,  or  as  herein- 
after provided.  The  word  ** property,''  as 
used  in  this  article  and  section,  is  hereby  de- 
clared to  include  moneys,  credits,  bonds,  stocks, 
dues,  franchises,  and  all  other  matters  and 
things,  real,  personal,  and  mixed,  capable  of 
private  ownership;  provided,  that  a  mortgage, 
deed  of  trust,  contract,  or  other  obligation  by 
which  a  debt  is  secured  when  land  is  pledged 
as  security  for  the  payment  thereof,  together 
with  the  money  represented  by  such  debt,  shall 
not  be  considered  property  subject  to  taxa- 
tion ;  and  further  provided,  that  property  used 
for  free  public  libraries  and  free  museums, 
growing  crops,  property  used  exclusively  for 
public  schools,  and  such  as  may  belong  to  the 
United  States,  this  state,  or  to  any  county  or 
municipal  corporation  within  this  state  shall 
be  exempt  from  taxation.  The  legislature  may 
provide,  except,  in  the  case  of  credits  secured 
by  mortgage  or  trust  deed,  for  a  deduction 
from  credits  of  debts  due  to  bona  fide  resi- 
dents of  this  state.  [Amendment  adopted 
November  8,  1910.] 
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museums,  growing  crops,  property  used  exclu- 
sively for  public  schools,  and  such  as  may  be- 
long to  the  United  States,  this  state,  or  to  any 
county  or  municipal  corporation  within  this 
state,  shall  be  exempt  from  taxation.  The 
legislature  may  provide,  except  in  case  of  cred- 
its secured  by  mortgage  or  trust  deed,  for  a  de- 
duction from  credits  of  debts  due  to  bona  fide 
residents  of  this  state.  (Amendment  adopted 
November  6,  1894.) 

[ORIGINAL  SECTION.] 

Section  1.  AU  property  in  the  state,  not  exempt  nn- 
der  the  laws  of  the  United  States,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  provided 
by  law.  The  word  ''property,"  as  used  in  this  ar- 
ticle and  section,  is  hereby  declared  to  include 
moneys,  credits,  bonds,  stocks,  dues,  franchises,  and 
all  other  matters  and  things,  real,  personal,  and 
mixed,  capable  of  private  ownership;  provided,  that 
growing  crops,  property  used  exclusively  for  public 
schools,  and  such  as  may  belong  to  the  United  States, 
this  state,  or  to  any  county  or  municipal  corpora- 
tion within  this  state,  shall  be  exempt  from  taxation. 
The  legislature  may  provide,  except  in  the  case  of 
credits  secured  by  mortgage  or  trust  deed,  for  a  de- 
duction from  credits  of  debts  due  to  bona  fide  resi- 
dents of  this  state. 

TAXATION— What  is.^The  provisions  of  this  ar- 
ticle are  limitations  upon  the  power  of  the  legisla- 
ture, and  are  mandatory,  (People  v.  McCreery,  34 
Cal.  432;  People  v.  Gerke,  35  Cal.  677.) 

This  section  is  not  self-executing,  but  merely  fixes 
the  liability  of  property  to  taxation,   and  the  stan- 
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dard  upon  wMcli  it  is  based,  but  confides  the  duty 
of  prescribing  the  machinery  by  which  to  ascertain 
the  value  to  the  legislature.  (McHenry  v.  Downer, 
116  CaL  20,  47  Pac.  779;  DeWitt  v,  HayB,  2  Cal. 
463.) 

The  power  of  the  legislature  in  the  matter  of  taxar 
tion  is  unlimited,  except  as  restricted  by  constitu- 
tional provisions,  and  extends  to  proceedings  for  as- 
sessments for  local  improvements  upon  any  basis  of 
apportionment  which  the  legislature  may  select;  and 
the  apportionment  does  not  depend  upon  any  spe- 
cial benefit  to  the  taxpayer.  (In  re  Madera  Irr.  Dist., 
92  Gal.  296,  28  Pac.  272,  675.) 

The  provisions  of  this  article  have  no  application 
to  assessments  for  local  improvements.  (Turlock  Irr. 
Dist.  V.  Williams,  76  Cal.  360,  18  Pac.  379.) 

This  provision  only  applies  to  direct  taxation  on 
property  as  such.     (People  v.  Coleman,  4  Cal.  46.) 

Tke  taxing  power  is  an  incident  of  sovereignty, 
the  exercise  of  which  belongs  exclusively  to  every 
state,  and  attaches  alike  upon  everything  which 
comes  within  its  jurisdiction.  (People  v.  Coleman,  4 
Cal.  46.) 

A  tax  is  a  charge  upon  persons  or  property,  to 
raise  money  for  public  purposes.  It  is  not  founded 
upon  contract  and  does  not  establish  the  relation  of 
debtor  and  creditor,  between  the  taxpayer  and  the 
state.     (Perry  v.  Washburn,  20  Cal.  318.) 

The  words  "taxation"  and  "taxed"  relate  to  such 
general  taxes  upon  all  property  as  are  levied  to  de- 
fray the  ordinary  expenses  of  the  state,  county , 
town,  and  municipal  governments,  and  not  to  assess- 
ments levied  on  lots  fronting  on  a  street  to  pay  the 
expense  of  its  improvement.  (Emery  v.  San  Fran- 
cisco Gas  Co.,  28  Cal.  345.) 

The  words  "taxation"  and  "assessments"  do  not 
have  the  same  signification.  (Taylor  v.  Palmer,  31 
Cal.  240.) 

"Taxation"  is  the  power  to  impose  taxes  npon  the 
property  of  the  citizen  for  the  support  of  the  govern- 
ment. (Taylor  v.  Palmer,  31  Cal.  340;  People  v.  Mc- 
Creery,   34   Cal.   432.) 

The  rate  of  taxation  for  state  purposes  must  be 
uniform  throughout  the  state.    (People  v.  McCreery, 
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34  Cal.  432.  People  v.  Coleman,  4  Cal.  46;  High  v. 
Shoemaker,   22    Cal.   363,   overruled.) 

A  charge  by  the  ganger  of  the  port  of  San  Fran- 
cisco upon  wine,  for  services  as  gauger,  is  not  a  tax. 
(Addison  v.  Saulnier,  19  Cal.  82.) 

The  provision  of  the  fee  "bill  of  1895,  requiring  tho 
payment  of  one  dollar  for  each  one  thousand  dollars 
in  excess  of  three  thousand  dollars  of  the  appraised 
value  of  an  estate  imposes  a  tax,  and  is  in  violation 
of  this  section  in  imposing  an  extraordinary  tax  in 
addition  to  the  equal  and  uniform  tax  to  which  alone 
property  is  liable.  (Fatjo  v.  Pfister,  117  Cal.  83,  48 
Pac.   1012.) 

The  act  of  1893,  imposing  a  tax  of  five  dollars  on 
every  hundred  dollars  of  the  market  value  of  prop- 
erty collaterally  inherited,  bequeathed,  or  devised, 
where,  its  value  exceeds  five  hundred  dollars,  is  con- 
stitutional. (In  re  Wilmerding,  117  Cal.  281,  49  Pac. 
181.) 

The  collateral  inheritance  tax  is  not  subject  to  the 
provision  that  all  property  shall  be  taxed  in  propor- 
tion to  its  value,  as  it  is  in  the  nature  of  an  excise 
tax.     (In  re  Wilmerding,  117  Cal.  281,  49  Pac.  181.) 

Property. — ^Bonds  of  foreign  corporations  are  as- 
sessable in  the  state  of  the  owner's  domicile.  (Es- 
tate of  Fair,  128  Cal.  607,  61  Pac.  184;  Mackay  v.  San 
Francisco,  128  Cal.  678,  61  Pac.  382.) 

A  seat  in  a  stock  exchange  board  Is  not  taxable 
property.  (San  Francisco  v.  Anderson,  103  CaL  69, 
36  Pac.  1034.) 

A  mere  right  of  way  for  a  pipe  line  of  a  water  com- 
pany entirely  unconnected  with  any  privilege  to  take 
tolls,  is  not  a  franchise.  (Spring  Valley  W.  W.  v. 
Barber,  99  Cal.  36,  33  Pac.  735.) 

Fruit  trees  are  not  growing  crops  within  the  mean- 
ing of  this  section,  and  are  subject  to  taxation.  (Cot- 
tle V.  Spitzer,  65  Cal.  456,  4  Pac.  435.) 

Stock  of  a  California  corporation,  whose  tangible 
property  is  situated  in  another  state,  is  taxable  in 
this  state  in  the  possession  oi  a  resident  of  this 
state.  (San  Francisco  v.  Flood,  64  Cal.  504,  2  Pac. 
264;  San  Francisco  v.  Fry,  63  Cal.  470.) 
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The  possessory  right  to  a  mining  claim  is  properly 
assessed  as  real  estate.  (Bakersfield  &  Fresno  Oil  Co. 
V.  Kern  County,  144  Cal.  148,  77  Pac.  892.) 

A  vessel  registered  out  of  the  state,  and  never  here 
except  transiently  in  the  course  of  her  voyages  for 
the  purpose  of  receiving  and  discharging  cargo,  is 
not  ''in  the  state''  within  the  meaning  of  this  section, 
although  owned  in  part  by  residents  of  this  state. 
(San  Francisco  v.  Talbot,  63  CaL  485.) 

A  vessel  is  taxable  at  its  ''home  port"  as  defined 
in  section  4141  of  the  United  States  Bevised  Statutes. 
(Olson  V.  San  Francisco,  148  Gal.  80.) 

A  franchise  to  collect  rates  for  water  is  taxable 
under  this  section.  (Spring  Valley  W.  W.  v.  Bchott- 
ler,  62  Cal.  69.) 

The  franchise  of  a  railroad  company  is  property 
subject  to  taxation  and  is  not  exempt  by  reason  of  its 
being  a  means  or  instrument  employed  by  Congress 
to  carry  into  operation  the  powers  of  the  general 
government.  (Central  Pac.  B.  B.  Co.  v.  Board  of 
Equalization,  60  Cal.  35.) 

A  franchise  merely  to  be  a  corporation  is  property, 
which  is  assessable  to  the  corporation..  (Bank  of  Cal- 
ifornia V.  San  Francisco,  142  Cal.  276.) 

As  to  the  proper  method  of  arriving  at  the  value 
of  a  franchise  to  be  a  corporation  for  the  purpose  of 
taxation,  see  Bank  of  California  v.  San  Franeiseo, 
142   Cal.   276. 

Checks  drawn  upon  the  treasurer  of  the  United 
States,  payable  on  demand,  as  a  mode  of  paying  an 
obligation  of  the  United  States,  are  taxable  as  solvent 
credits.  (Hibernia  etc.  Soc.  v.  San  Francisco,  139 
Cal.  205.) 

The  capital  or  capital  stock  of  a  corporation  is  taxa- 
ble against  the  corporation.  (San  Francisco  v.  Spring 
Valley  W.  W.,  54  Oal.  571.) 

Personal  property  in  the  state,  owned  by  nonresi- 
dents, and  upon  which  they  pay  taxes  in  the  state 
of  their  domicile,  is  taxable  in  this  state.  (Minturn 
V.  Hays,  2  Cal.  590.) 

A  municipal  corporation  has  no  power  to  impose  a 
license  tax  upon  a  railroad  company  engaged  in  in- 
terstate commerce,  and  the  mere  fact  that  the  tax 
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is  imposed  on  a  branch  line  does  not  render  the  tax 
valid,  where  the  branch  is  a  part  of  the  transcon- 
tinental line.  (San  Bernardino  v.  Southern  Pac.  Co., 
107  Cal.  524,  40  Pac.  796.) 

The  possession  of  and  claim  to  public  land  is  prop- 
erty. (People  V.  Black  Diamond  etc.  Min.  Co.,  37 
Cal.  54;  People  y.  Cohen,- 31  Cal.  210.) 

The  word  "property**  is  used  in  its  ordinary  and 
popular  sense,  and  includes  not  only  visible  and  tangi- 
ble property,  but  also  choses  in  action,  such  as  sol- 
vent debts  secured  by  mortgage.  (People  v.  Eddy, 
43  Cal.  331;  Lick  v.  Austin,  43  Cal.  590;  Savings 
etc.  Soc.  V.  Austin,  46  Cal.  415;  People  v.  Ashbury, 
46  Cal.  523;  San  Francisco  v.  La  Societe  etc.,  131 
Cal.  612.  But  see  Bank  of  Mendocino  v.  Chalfant, 
51  Cal.  969,  471;  People  v.  Hibernia  Bank,  51  Cal.  243.) 

This  is  true  although  the  debts  are  secured  by 
pledge  of  property  exempt  from  taxation.  (Security 
Sav.  Bank  v.  San  Francisco,  132  Cal.  599.) 

Money  is  property  subject  to  taxation.  (People  v. 
Dunn,  59  Cal.  328.) 

Bonds  owned  by  a  foreign  insurance  company  do- 
ing business  in  this  state  and  deposited  with  a  banker 
in  pursuance  to  law  are  taxable.  (People  v.  Home 
Ins.  Co.,  29  Cal.  533.) 

Public  property* — ^Public  property  is  not  taxable. 
(Doyle  V.  Austin,  47  Cal.  353;  People  v.  McCreery, 
34  Cal.  432;  People  v.  Doe  G.  1,^34,  36  Cal.  220.) 

A  railroad  corporation  cannot  claim  an  exemption 
of  its  property  lying  within  the  state  from  state  taxa- 
tion, because  the  corporation  has  been  subsequently 
employed  by  the  federal  government  in  the  carriage 
of  mails,  munitions  of  war,  etc.  (People  v.  Central 
Pac.  E.  R.  Co.,  43  Cal.  398.) 

A  railroad  company  organized  under  the  laws  of 
this  state  to  construct  and  operate  a  railroad  in  this 
state,  which  has  subsequently  received  from  the 
tJnited  States  a  franchise  for  the  same  purpose,  may 
be  assessed  upon  its  franchise  derived  from  the  state. 
(People  V.  Central  Pac.  R.  R.  Co.,  105  Cal.  576,  38 
Pac.  905;  Colusa  v.  Glenn,  124  Cal.  498,  57  Pac.  477. 
But  see  ii'eople  v.  Central  Pao.  B.  R.  Co.,  83  Cal. 
393,  23  Pac.  303.) 
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An  act  exempting  school  land  and  lands  of  the 
United  States  from  taxation  does  not  render  the  tax 
unequal.     (High  v.  Shoemaker,  22  Cal.  363.) 

Bonds  of  the  United  States  are  not  subject  to  tax- 
ation.    (People  V.  Home  Ins.  Co.,  29  Cal.  533.) 

The  property  of  a  reclamation  district  is  public 
property  exempt  from  taxation.  (Beclamation  Dist. 
No.  551  V.  Sacramento,  134  Cal.  477,  66  Pac.  668.) 

A  county  ordinance  imposing  a  license  upon  the 
Southern  Pacific  Bailroad  Company  for  carrying 
persons  and  freight  for  hire  by  means  of  railroad 
cars  in  the  county,  is  void  as  a  tax  upon  the  use  of 
the  franchise  granted  by  the  United  States  govern- 
ment. Both  the  franchise  and  the  use  of  it  are  be- 
yond the  taxing  power  of  the  state.  (San  Benito  Co. 
V.  Southern  Pac.  E.  B.  Co.,  77  Cal.  518,  19  Pac.  827.) 

The  Western  Union  Telegraph  Company  is  one  of 
the  instruments  employed  by  the  United  States  gov- 
ernment for  carrying  into  effect  its  sovereign  powers, 
and  a  tax  upon  its  franchise  is  void.  (San  Francisco 
V.  Western  Union  Tel.  Co.,  96  Cal.  140,  31  Pac.  10.) 

Whether  or  not  a  federal  franchise  has  been  as- 
sessed is  a  question  of  fact,  and  conversations  with 
members  of  the  board  of  equalization  on  the  sub- 
ject are  not  admissible.  (People  v.  Central  Pae.  B. 
B.  Co.,  105  Cal.  576,  38  Pac.  905.) 

National  banks  are  agencies  of  the  federal  gov- 
ernment, and  are  not  subject  to  the  taxing  power 
of  the  state.  (McHenry  v.  Downer,  116  Cal.  20,  47 
Pac.  779.) 

Taxation  of  property  of  a  national  bank,  except 
as  permitted  by  the  United  States  Eevised  Statutes, 
is  void.  (First  Nat.  Bank  v.  San  Francisco,  129  Cal. 
96,  61  Pac.  778;  Miller  v.  Heilbron,  58  Cal.  133.) 

Commerce. — A  tax  upon  every  person  selling  con- 
signed goods  from  any  state  in  proportion  to  the 
amount  sold  is  not  an  interference  with  the  power 
of  Congress  to  regulate  commerce.  (People  v.  Cole- 
man, 4  Cal.  46.) 

An  act  imposing  a  tax  upon  bills  of  lading  for  the 
transportation  of  gold  or  silver  from  any  point  in  this 
state  to  any  point  without  the  state  is  in  conflict 
with  the  provision  of  the  United  States  constitution 
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forbidding  the  states  to  levy  any  imposts  or  duties 
on  imports  or  exports.  (Brumagin  y.  Tillinghast, 
18  CaL  265.) 

An  act  requiring  the  payment  of  a  ganger  for  in- 
specting goods  arriving  at  ports  of  this  state  is  not 
in  violation  of  the  United  States  constitution  forbid- 
ding the  state  to  impose  duties  on  imports.  (Addison 
V.  Saulnier,  19  Gal.  82.) 

An  act  requiring  a  shipper  to  place  certain  stamps 
on  all  tickets  sold  to  persons  about  to  leave  the 
state  is  in  violation  of  the  commerce  clause  oi  the 
United  States  constitution,  and  is  void.  It  is  a  tax 
and  not  a  police  regulation.  (People  v.  Kaymond, 
34  CaL  492.) 

Exemptions. — ^The  legislature  has  no  power  to  ex- 
empt any  property  from  taxation.  (Mackay  v.  San 
Francisco,  113  Cal.  392,  45  Pac.  696;  Minturn  v. 
Hays,  2  Cal.  590;  People  v.  McCreery,  34  Cal.  432; 
People  V.  Black  Diamond  etc.  Min.  Co.,  37  Cal.  54; 
Crosby  v.  Lyon,  37  Cal.  242;  People  v.  Eddy,  43  Cal. 
331;   People  v.  Latham,  52  Cal.  598.) 

An  act  authorizing  the  remission  of  a  tax  is  void. 
(Wilson  ▼.  Supervisors,  47  Cal.  91.) 

An  act  taxing  the  property  of  a  district  for  a 
local  improvement,  which  exempts  personal  prop- 
erty from  its  operation,  is  unconstitutional,  because 
not  levied  on  all  the  property  in  the  district.  (People 
V.  Whyler,  41  Cal.  351.) 

Alfalfa  is  not  included  in  the  exemption  of  ''grow- 
ing crops."     (Miller  v.  County  of  Kern,  137  Cal.  516.) 

The  provisions  of  the  Political  Code  in  regard  to 
road  taxes  are  not  in  violation  of  this  section  because 
cities  and  towns  are  exempted  from  their  operation, 
since  this  does  not  exempt  cities  and  towns  from  the 
tax,  but  compels  cities  and  towns  to  maintain  their 
own  streets  under  the  street  improvement  act. 
(Miller  v.  County  of  Kern,  137  Cal.  516.) 

The  crediting  of  taxes  heretofore  paid  upon  prop- 
erty under  an  Invalid  levy  does  not  amount  to  an 
exemption  from  taxation  of  the  property  upon  which 
such  taxes  were  paid.  (People  v.  Latham,  52  Cal. 
598.) 

Constitution — ^23 
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The  legislature  cannot  exempt  from  taxation  a 
vessel  having  its  legal  situs  in  this  state.  (Olson  v. 
San  Francisco,  148  Cal.  80.) 

Doulile  taxation. — The  constitution  forbids  the 
double  taxation  of  property.  (Burke  v.  Badlam,  57 
Cal.  594;  Germania  Trust  Go.  v.  San  Francisco,  128 
Cal.  598,  61  Pac.  178;  Estate  of  Fair,  128  Cal.  607,  61 
Pac.  184.) 

Double  taxation  does  not  necessarily  consist  in  as- 
sessing the  same  property  twice  to  the  same  person, 
hut  may  consist  in  requiring  a  double  contribution 
to  the  same  tax  on  account  of  the  same  property, 
though  the  assessments  are  to  different  persons. 
(Germania  Trust  Co.  v.  San  Francisco,  128  Cal.  589, 
61  Pac.  178;  Estate  of  Fair,  128  Cal.  607,  61  Pac.  184.) 

The  inhibition  of  double  taxation  only  applies  to 
such  taxation  by  the  same  government.  (San  Fran- 
cisco V.  Fry,  63  Cal.  470.) 

Because  the  same  subject  matter  has  been  twice 
taxed,  it  by  no  means  follows  that  both  taxes  are 
void,  but  to  entitle  a  party  to  relief  in  the  courts, 
it  must  appear  that  the  tax  has  been  once  paid 
or  tendered.  (Savings  etc.  Soc.  v.  Austin,  46  Cal. 
415.) 

If  land  subject  to  a  mortgage  is  taxed,  and  the 
debt  secured  by  the  mortgage  is  also  taxed,  and  the 
tax  on  the  debt  is  paid  by  the  mortgagee,  the  mort- 
gagor cannot  complain  of  double  taxation.  (Lick  v. 
Austin,  43  Cal.  590.) 

The  levying  a  tax  upon  money  at  interest,  as  well 
as  upon  the  property  mortgaged  to  secure  it,  does 
not  present  a  case  of  double  taxation  against  the 
mortgagee.     (People  v.  Whartenby,  38  Cal.  461.) 

It  would  be  assessing  the  same  property  twice 
to  assess  money  on  deposit  in  a  savings  bank  to 
the  bank  and  also  to  the  depositor.  (Burke  v.  Bad- 
1am,  57  Cal.  594.) 

It  would  be  assessing  the  same  property  twice 
to  assess  to  a  corporation  all  of  its  corporate  prop- 
erty, and  also  to  assess  to  each  of  the  stockholders 
the  shares  held  by  them.  (Burke  v.  Badlam,  57  Cal. 
594.) 

A  balance  of  a  money  account  on  general  deposit  in 
a  bank  outside  of  the  state,  held  by  a  corporation  hav- 


355  OONSTITUTION  OT   1879.       Art.  XIII,  §  1 

ing  its  principal  place  of  business  in  this  state,  is 
taxable  in  this  state  as  a  solvent  credit.  (Pacific 
Coast  Sav.  Soc.  v.  San  Franciaeo,  133  Cal.  14,  65  Pac. 
16.) 

It  is  not  double  taxation  to  tax  the  roadbed  and 
roadway  of  a  railroad,  as  they  are  quite  ditt'erent. 
(San  Francisco  etc.  B.  B.  Co.  v  State  Board,  60  Cal. 
12.) 

Where  all  the  property  of  a  corporation  has  been 
assessed  and  it  owns  none  of  its  capital  stock,  an 
assessment  of  "capital"  or  ** capital  stock"  is  void. 
(San  Francisco  v.  Spring  Valley  W.  W.,  63  Cal.  524.) 

An  attempt  to  tax  a  seat  in  a  stock  exchange  board, 
in  addition  to  the  taxes  levied  upon  all  the  property  of 
the  board,  is  void  as  an  attempt  at  double  taxation. 
(San  Francisco  ▼.  Anderson,  103  Cal;  69,  36  Pa<*.. 
1034.) 

Since  a  mortgage  is  assessed  as  an  interest  in  the 
land,  to  also  assess  the  bonds  which  the  mortgage 
secures  is  double  taxation.  (Germania  Trust  Co.  v. 
San  Francisco,  128  Cal.  589,  61  Pac.  178;  Estate 
of  Fair,  128  Cal.  607,  61  Pac.  184.) 

The,  lender  of  money  is  not  subjected  to  double 
taxation  by  reason  of  the  payment  of  taxes  on  money 
loaned  by  him,  and  on  solvent  debts  due  him  over 
his  own  indebtedness.  (People  v.  McOreery,  34  Cal. 
432.) 

The  legislature  may  impose  a  penalty  on  those  who 
neglect  to  have  their  property  assessed  at  the  proper 
time;  and  a  law  providing  for  the  double  taxation 
of  property  which  has  escaped  assessment  in  the 
previous  year  is  valid.     (Biddle  v.  Oaks,  59  Cal.  94.) 

Assessment. — Assessment  of  property  is  a  func- 
tion of  the  executive  department  of  the  government; 
and  the  judiciary  has  no  power  to  inquire  as  to  the 
actual  value  of  property  for  the  purpose  of  taxa- 
tion, in  order  to  determine  whether  there  has  been 
misrepresentations  as  to  its  value.  (Clunie  v.  Siebe, 
112  Cal.  593,  44  Pac.   1064.) 

The  provisions  of  this  section-  are  self-execntlng, 
and  require  the  assessor  to  ascertain  the  value  of 
the  property  in  the  manner  now  provided  by  law. 
(Hyatt  V.  Allen,  54  Cal.  353.) 
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The  provision  of  the  former  constitution  as  to  the 
election  of  assessor  and  tax  collector  was  held  man- 
datory, and  restrained  the  legislature  to  a  particular 
mode  of  providing  for  such  officers.  (People  v. 
Kelsey,  34  Cal.  470.) 

Under  the  former  constitution  an  assessment  not 
made  by  an  assessor  elected  by  the  electors  of  the 
district  was  void.     (Williams  v.  Corcoran,  46  Cal.  553.) 

This  section  does  not  require  the  value  of  the 
property  to  be  found  after  the  rate  of  taxation  is 
fixed.     (People  v.   Latham,  52   Cal.   598.) 

A  tax  for  school  purposes  must  be  based  upon  an 
assessment  made  by  an  assessor  elected  by  the  quali- 
fied electors  of  the  school  district.  (People  v.  Stock- 
ton etc.  Co.,  49  Cal.  414.) 

The  legislature  cannot  confer  on  a  state  board  of 
equalization  of  taxes  the  power  to  add  to  or  deduct 
from  the  assessed  value  of  the  property,  as  fixed  by 
the  assessor.     (Houghton  v.  Austin,  47  Cal.  646.) 

The  payment  of  a  tax  cannot  be  resisted  on  the 
ground  that  the  property  on  which  it  was  levied 
was  not  assessed  at  its  true  value.  One  whose  prop- 
erty is  not  assessed  according  to  its  true  value  must 
apply  to  the  board  of  equalization  for  relief.  (People 
V.  Whyler,  41  Cal.  351.) 

The  only  mode  in  which  defective  assessments 
may  be  cured  by  the  legislature  is  to  empower  the 
assessor  to  correct 'the  same.  (People  v.  Hastings,  34 
Cal.  571.) 

The  failure  of  the  assessor  to  assess  certain  prop- 
erty, whether  by  reason  of  a  void  statute  or  by  mis- 
take, does  not  invalidate  the  assessment.  (People  v. 
McCreery,  34  Cal.  432.) 

The  value  of  a  franchise  of  a  corporation  is  prop- 
erly fixed  by  taking  the  value  of  all  tangible  prop- 
erty of  the  corporation  from  the  market  value  of 
the  capital  stock.  (Spring  Valley  W.  W.  v.  Schottler, 
62  Cal.  69.) 

A  law  providing  that  taxes  upon  personal  prop- 
erty unsecured  by  real  estate,  shall  be  collected  at 
the  time  of  the  asMSsment  is  valid,  although  other 
taxes  are  not  payable  until  several  months  later. 
(Rhode  V.  Siebe,  119  Cal.  518,  51  Pac.  869,  Van  Fleet, 
J.,  and  Harrison,  J.,  dissenting;  Pacific  etc.  Co.  v. 
Dalton,  119  Cal.  604,  51  Pac.  1072.) 
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Purposes. — ^The  extent  to  which  the  power  of  taxa- 
tion may  be  exercised  is  left  unlimited,  except  by 
legislative  discretion.  (Stockton  etc.  E.  R.  Co.  v. 
Stockton,  41  Cal.  147;  Blanding  y.  Burr,  13  Cal.  343.) 

The  taxing  power,  whether  it  be  asserted  in  the 
form  of  general  taxation  or  of  local  assessment,  can- 
not be  upheld  when  the  purpose  in  view  can  be 
judicially  seen  to  be  other  than  public.  (In  re  Market 
Street,  49  Cal.  546.) 

The  legislature  may  recognize  a  moral  obligation 
as  the  sole  basis  for  the  imposition  of  taxes.  (Beals 
V.  Amador  County,  35  Cal.  624.) 

Taxation  cannot  be  justified  for  an  object  or  for 
the  benefit  of  a  class  in  which  the  taxpayer  is  di- 
rectly excluded  from  participating.  (Hughes  v.  Ew- 
ing,  93  Cal.  414,  28  Pac.  1067.) 

Licenses. — A  license  fee  or  charge  for  the  trans- 
action of  any  business  is  not  a  tax  within  the  mean- 
ing of  this  section.  (Santa  Barbara  v.  Stearns,  51 
Cal.   499.) 

The  constitution  does  not  prohibit  the  legislature 
from  authorizing  municipal  corporations  to  tax 
occupations  for  purpose  of  revenue.  An  ordinance 
requiring  the  annual  license  of  twenty  dollars  for 
each  street-car  operated  upheld,  although  the  cars 
also  ran  in  an  adjoining  town.  (San  Jose  v.  San 
Jose  etc.  E.  R.  Co.,  53  Cal.  475.  People  v.  Coleman, 
4  Cal.  46;  Sacramento  v.  Crocker,  16  Cal.  119;  Ex 
parte  Hurl,  49  CaL  557,  approved.) 

A  municipality  has  no  inherent  power,  by  virtue 
of  its  existence  as  a  municipality,  to  impose  a  license 
upon  a  business,  but  its  power  in  this  respect  comes 
from  the  legislature,  and  must  be  found  in  the  or- 
ganic act,  or  necessarily  inferred  from  the  powers 
therein  e^ressly  granted.  (Ex  parte  Newton,  53  Cal. 
571.) 

An  act  prohibiting  foreigners  from  trorking  the 
gold  mines,  except  on  condition  of  paying  a  certain 
sum  each  month  for  the  privilege,  imposes  a  license 
and  not  a  tax  and  is  valid.  (People  v.  Naglee,  1  Cal. 
232.) 

This  provision  applies  only  to  direct  taxation  upon 
property,  and  does  not  prohibit  the  legislature  from 
enacting  license  laws.     (People  v.  Naglee,  1  CaL  232.) 


} 
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Assessments. — The  word  ''asseesment"  represents 
those  local  burdens  imposed  by  municipal  corpora- 
tions upon  property  bordering  upon  an  improved 
street,  for  the  purpose  of  paying  the  cost  of  the 
improyement,  and  laid  with  reference  to  the  benefit 
the  property  is  supposed  to  receive  from  the  ex- 
penditure of  the  money.  (Taylor  v.  Palmer,  31  Cal. 
240.) 

An  assessment  is  a  special  and  local  charge  apon 
property  in  the  immediate  vicinity  of  municipal  im- 
provements, predicated  upon  the  theory  of  benefits, 
and  levied  upon  land  or  property  specially  benefited 
by  such  improvements,  while  a  charge  imposed  by 
law  upon  the  assessed  value  of  all  property  in  a 
district  is  a  tax,  although  for  a  local  improvement. 
(Holly  V.  Orange  County,  106  Cal.  420,  39  Pac.  790.) 

An  assessment  upon  lots  adjacent  to  a  street  to 
pay  for  improvements  made  on  the  street,  if  held 
to  be  a  tax,  cannot  be  upheld,  because  it  lacks  the 
constitutional  requirement  of  equality  and  uniformity. 
(Creighton  v.  Monson,  27  Cal.  613.  But  see  Walsh 
V.  Mathews,  29  Cal.  124.) 

An  assessment  by  an  irrigation  district  upon  the 
public  lands  of  a  city,  which  are  unoccupied  and 
uncultivated  lands,  susceptible  of  cultivation  by  ir- 
rigation, and  which  would  be  benefited  thereby,  is 
not  a  tax  within  the  meaning  of  this  section.  (San 
Diego  V.  Linda  Vista  Irr.  Dist.,  108  Cal.  189,  41  Pac. 
291.) 

An  assessment  levied  by  an  irrigation  district,  al- 
though referable  to  the  power  of  taxation  is  distinct 
from  a  tax,  and  is  not  subject  to  the  constitutional 
provisions  respecting  taxation,  and  may  be  levied 
upon  all  real  property,  without  deducting  therefrom 
any  mortgages  thereon.  (Tregea  v.  Owens,  94  Cal. 
317,  29  Pac.   643.) 

An  assessment  for  a  street  improvement  upon  the 
front-foot  system  is  an  exercise  of  the  power  of  taxa- 
tion.    (Emery  v.  San  Francisco  etc.  Co.,  28  Cal.  345.) 

This  section  does  not  apply  to  an  assessment  for 
a  street  improvement.  (Burnett  v.  Sacramento,  12 
Cal.  76;  Doyle  v.  Austin,  47  Cal.  353;  Hagar  v.  Super- 
visors, 47  Cal.  222;  Chambers  v.  Satterlee,  40  Cal.  497.) 

A  charge  imposed  on  all  property  of  a  district, 
to  be  used  in  constructing  levees  to  protect  the  dis- 


859  CONSTITUTION   0!    1879.       Art.  XIII,  §  1 

ttitt  from  overflow,  is  a  tax  and  not  an  assessment. 
(People  V.  Whyler,  41  Cal.  351;  Williams  v.  Corcoran, 
46  CaL  553;  Smith  v.  Farrelly,  52  Cal.  77.) 

An  ''assessment"  for  a  local  improvement  is  a 
''tax,"  and,  while  it  need  not  be  assessed  on  the 
ad  valorem  principle,  it  must  be  equal  and  uniform. 
(People  V.  Lynch,  51  Oal.  15.) 

The  fact  that  a  statute  designates  as  a  "tax"  that 
which  in  its  elements  is  an  "assessment"  does  not 
make  it  a  "tax."     (Doyle  v.  Austin,  47  Cal.  353.) 

The  legislature  cannot  levy  an  assessment  not 
uniform  and  equal,  nor  can  it  validate  an  assess- 
ment void  for  want  of  uniformity  and  equality.  (Peo- 
ple V.  Lynch,  51  Cal.  15.) 

An  assessment  cannot  be  laid  upon  lots  for  street 
work  done  under  an  abortive  contract  with  the 
municipality.     (In  re  Market  Street,  49  Cal.  546.) 

The  "front-foot"  method  of  assessment  is  valid. 
(Oakland  etc.  Co.  v.  Bier,  52  Cal.  270;  People  v. 
Lynch,  51  Cal.  15;  Walsh  v.  Mathews,  29  Cal.  123; 
Hadley  v.  Dague^^  130  Cal.  207,  62  Pac.  500;  Cohen 
v.  Alameda,  124  Cal.  504,  57  Pac.  377;  Chambers  v. 
Satterlee,  40  Cal.  497;  Emery  v.  San  Francisco  etc. 
Co.,  28  Cal.  345;  Emery  v.  Bradford,  29  Cal.  75;  Tay- 
lor V.  Palmer,  31  Cal.  240;  Whiting  v.  Quackenbush, 
54  Cal.  306;  Whiting  v.  Townsend,  57  Cal.  515;  X«ent 
V.  TiUson,  72  Cal.  404,  14  Pac.  71;  Jennings  v.  Le 
Breton,  80  Cal.  8,  21  Pac.  1127;  San  Francisco  etc. 
Co.  V.  Bates,  134  Cal.  39;  Banaz  v.  Smith,  133  Cal. 
102.) 

An  act  levying  the  cost  of  a  street  improvement 
upon  the  adjacent  property,  in  accordance  with  the 
assessed  value  of  the  land,  is  valid.  (Burnett  v. 
Sacramento,  12  Cal.  76.) 

The  legislature  may  provide  for  a  local  public 
improvement  for  the  benefit  of  a  portion  of  the 
state,  and  may  tax  all  land  within  a  limited  dis- 
trict, notwithstanding  some  of  the  property  of  the 
district  will  not  receive  any  benefit,  and  some  prop- 
erty outside  of  the  district  may  be  incidentally  bene- 
fited. (In  re  Madera  Irt:.  Dist.,  92  Cal.  296,  28  Pac. 
272.) 

An  assessment  upon  specified  property  can  be  sup- 
ported only  upon  the  ground  that  the  property  taxed 
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is  benefited  by  the  improvement.  (In  re  Market 
Street,  49  Cal.   546.) 

The  fact  that  levees  built  to  protect  the  land  of 
a  diatrif»t  from  overflow  injure  some  of  the  land  in- 
stead of  benefiting  it  does  not  render  the  tax  unequal 
or  void  for  want  of  uniformity.  (People  v.  Whyler, 
41  Cal.  351.) 

A  tax  levied  on  the  property  of  a  given  district, 
to  pay  for  a  local  improvement,  which  is  assessed 
upon  the  parcels  of  property  in  the  district  in  pro- 
portion to  the  benefit  each  parcel  derives  from  the 
work,  is  unconstitutional.  Such  tax  must  be  levied 
on  all  property  according  to  its  value.  (People  v. 
Whyler,  41  Cal.  351.) 

An  owner  may  be  made  personally  liable  for  the 
expense  of  a  street  improvement.  (Walsh  v.  Math- 
ews, 29  Cal.  123.  Creighton  v.  Manson,  27  Cal.  613, 
overruled.) 

An  aet  requiring  the  owner  of  a  lot  to  keep  the 
street  in  front  of  it  in  repair  after  it  has  been 
planked  and  graded  is  valid.  (Hart  v.  Gaven,  12  Cal. 
477.) 

The  fact  that  a  town  is  included  within  an  irriga- 
tion district  does  not  invalidate  the  district,  since 
even  though  the  land  is  not  susceptible  of  irriga- 
tion, it  may  be  benefited  by  the  improvement.  (In 
re  Madera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272.) 

Recovery  of  taxes. — An  action  to  recover  munici- 
pal taxes  is  an  action  upon  a  liability  created  b^ 
statute,  and  is  barred  in  three  years;  and  where  it 
has  the  force  of  a  judgment,  it  is  barred  in  five 
years.  (San  Diego  y.  Higgins,  115  CaL  170,  46  Pac. 
923.) 

Sec.  1%.  All  buildings,  and  so  much  of  the 
real  property  on  which  they  are  situated  as  may 
be  required  for  the  convenient  use  and  occupa- 
tion of  said  buildings,  when  the  same  are  used 
solely  and  exclusively  for  religious  worship, 
shall  be  free  from  taxation;  provided,  that  no 
building  so  used  which  may  be  rented  for  re- 
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ligions  purposes  and  rent  received  by  the  owner 
therefor,  shall  be  exempt  from  taxation. 
(Amendment  adopted  November  6,  19Q0.) 

See.  1%.  All  bonds  hereafter  issued  by  the 
State  of  California,  or  by  any  county,  city  and 
county,  municipal  corporation,  or  district  (in- 
cluding school,  reclamation,  and  irrigation  dis- 
tricts) within  said  state,  shall  be  free  and  ex- 
empt from  taxation.  (Amendment  adopted 
November  4,  1902.) 

Sec.  2.  Land,  and  the  improvements  there- 
on, shall  be  separately  assessed.  Cultivated  and 
uncultivated  land,  of  the  same  quality,  and 
similarly  situated,  shall  be  assessed  at  the  same 
value. 

ASSESSMENT  OF  LAND. — ^An  aBBessment  of  land 
claimed  and  occupied  by  a  railroad  company  as  a 
right  of  way,  together  with  the  track  and  all  super- 
structures and  substructures,  without  any  separate 
assessment  of  land  and  improvement,  is  void.  (Cali- 
fornia etc.  E.  E.  Co.  V.  Mecartney,  104  Cal.  616,  38 
Pac.  448.) 

The  constitution  leaves  it  to  the  legislature  to  de- 
fine ''improvements,''  and  alfalfa,  not  being  included 
in  the  legislative  definition,  must  be  taxed  as  realty 
and  not  as  improvements.  (MiUer  y.  County  of  Kern, 
137    Cal.    616.) 

Sec.  3.  Every  tract  of  land  containing  more 
than  six  hundred  and  forty  acres,  and  which 
has  been  sectionized  by  the  United  States  gov- 
ernment, shall  be  assessed,  for  the  purposes  of 
taxation,   by  sections  or  fractions  of  sections. 
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The  legislature  shall  provide  by  law  for  the 
assessment,  in  small  tracts,  of  all  lands  not 
seetionized  by  the  United  States  government. 

See!  4.    A  mortgage,  deed  of  truat,  contract, 
or  other  obligation  by  which  a,  debt  is  suvni™'! 


Art.  Xra,  Bee.  4.    IiiBert  at  Page  362. 

Section  4  of  Article  SIU  of  this  constitution 
is  hereby  repealed.  [Amendment  adopted 
November  8,  1910.] 


The  taxes  so  levied  shall  be  a  lien  upon 

!  property  and  security,  and  may  be  paid  by 

^itlier  party  to  such  security;  if  paid  by  the 

'  owner  of  the  security,  the  tax  so  levied  upon  the 

prop(;rty  affected  thereby  shall  become  a  part  of 

the  debt  so  secured;  if  the  owner  of  the  prop- 

terty  shall  pay  the  tax  so  levied  on  such  security, 
it  shall  constitute  a  payment  thereon,  and  to  the 
'txtent  of  such  payment  a  full  discharge  there 
of;  provided,  that  if  any  such  security  or  in- 
debtedness shall  be  paid  by  any  such  debtor  or 
debtorti,   after   assessment   and   before  the   tax 
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levyy  the  amount  of  such  levy  may  likewise  be 
retained  by  such  debtor  or  debtors,  and  shall  be 
computed  according  to  the  tax  levy  for  the  pre- 
ceding year. 

ESSMENT  OF  MORTGAGES.— A  mortgage  as 
s  not  liable  to  be  assessed,  but  the  assess- 
:hould  be  made  of  the  debt  which  the  mort- 
7as  given  to  secure.     (People  v.    Eastman,  25 

provisions  of  this  section  apply  to  mortgages 
?d  prior  to  the  adoption  of  the  constitution, 
ppin  V.  McCartney,  60  Cal.  367.) 

re  a  mortgage  executed  prior  to  the  new  con- 
on  made  no  provision  as  to  who  should  pay 
xes,  the  mortgagee  is  made  primarily  liable  for 
by  this  section.  (Hay  v.  Hill,  65  Cal.  383,  4 
78.) 

assessment  levied  by  an  irrigation  district  may 
ded  upon  all  lands,  without  deducting  there- 
any  mortgages  thereon.  (Tregea  v.  Owens,  94 
17,  29  Pac.  643.) 

s  section  is  to  be  construed  as  having  reference 
ouij  to  taxation  in  ease  of  liens  upon  land,  and  does 
not  apply  to  personal  property.  (Bank  of  Woodland 
V.  Pierce,  144  Cal.  434,  77  Pac.   1012.) 

Solvent  creditors  may  be  taxed  by  a  city  to  the 
owner  domiciled  therein,  though  secured  by  a  lieu 
upon  wheat  situated  and  taxed  elsewhere.  (Bank  of 
Woodland  v.  Pierce,  144  Cal.  434,  77  Pac.  1012.) 

Whether  the  loan  secured  by  the  stocks  and  bonds 
is  or  is  not  an  interest  in  the  '' property  affected 
thereby"  for  the  purpose  of  taxation  within  the 
meaning  of  this  section,  and  conceding  that  the 
stacks  and  bonds  may.  be  exempt  from  taxation,  th^ 
debt  secured  thereby  for  money  loaned  is  not  ex- 
empt, but  may  be  taxed  to  the  lender.  (Savings  etc. 
Soc.  V.  San  Francisco,  131  Cal.  356.) 

A  mortgage  is  not  "real  estate,"  except  for  the 
purpose  of  taxation.  The  mortgagor  is  still  the 
owner  of  the  land,  and  it  is  subject  to  liens  for 
taxes    on    personal    property    owned    by    the    mort- 
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gagor.     (California  etc.  Go.  y.  Weis,  118  OaL  489,  50 
Pac.  697.) 

An  assessment  of  a  "mortgage  upon  the  following 
described  property,  to  wit"  (describing  tbe  mort- 
gaged premises),  is  an  assessment  of  the  land  and 
not  merely  the  mortgage.  (Doland  v.  Mooney,  72 
Cal.  34,  13  Pac.  71.) 

Bonds  of  a  railroad  company  secured  by  mort- 
gages of  its  property  within  the  state  are  not  as- 
sessable to  the  holder  of  the  bonds.  (Germania  etc. 
Co.  V.  San  Francisco,  128  Cal.  589,  61  Pac.  178;  Es- 
tate of  Fair,  128  Cal.  607,  61  Pac.  184.) 

Beceipts  for  taxes  on  mortgaged  lands  found  in 
the  possession  of  the  deceased  mortgagee  raise  a 
presumption  that  the  taxes  were  paid  by  him,  though 
they  are  in  the  name  of  the  mortgagor.  (Lloyd  v. 
Bavis,  123  Cal.  348,  55  Pac.  1003.) 

The  last  clause  of  this  section  does  not  give  the 
mortgagor  an  exclusive  remedy,  but,  if  he  fails  to  re- 
tain the  money,  he  may  recover  it  from  the  mort- 
gagee. (San  Gabriel  Co.  v.  Witmer  Co.,  96  Cal.  623, 
29  Pac.  500,  31  Pac.  588.) 

Where  the  mortgagor  pays  the  Interest  on  the  mort- 
gage he  cannot  recover  it  back  on  the  ground  that 
the  mortgage  provides  that  the  mortgagor  shall  pay 
the  interest  on  the  mortgage.  (Matthews  v.  Ormerd, 
140  Cal.  578.) 

A  first  mortgagee,  having  foreclosed  his  mortgage 
against  a  second  mortgagee,  cannot  maintain  an  ac- 
tion against  the  latter  to  recover  money  paid  by  him 
to  redeem  the  property  from  taxes  assessed  upon  the 
second  mortgage.  (Canadian  etc.  Co.  v.  Boas,  136 
Cal.  419,  69  Pac.  18.) 

The  purchaser  under  a  first  mortgage  is  not  s. 
party  to  the  security  of  the  second  mortgage  withir 
the  meaning  of  this  section,  and  cannot  recover  6 
tax  paid  by  him  on  the  second  mortgage.  (Henry 
V.  Garden  City  Bank  of  San  Jose,  145  Cal.  54,  78 
Pac.    228.) 

The  property  of  railroad  and  other  quasi  public 
corporations  is  subject  to  taxation,  without  deduc- 
tion of  any  mortgage  or  other  like  lien  thereon. 
(Central  Pac.  B.  R.  Co.  v.  Board  of  Equalization, 
60  Cal.   35.) 
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The  provision  of  this  section  taxing  property  of 
quasi  public  corporations,  without  deduction  of  liens 
thereon,  is  not  in  conflict  with  the  provision  of  the 
United  States  constitution  that  no  state  shall  ''deny 
any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws,"  since  that  provision  does  not 
apply  to  artificial  persons.  (Central  Pac.  B.  E.  Co. 
V.  Board  of  Equalization,  60  Cal.  35.) 


Sec.  5.  This  section  was  repealed  hy  nynftTifl- 
ment  adopted  November  6^  1906.  The  section 
repealed  read  as  follows: 

Sec.  5.  Every  contract  hereafter  made,  by 
which  a  debtor  is  obligated  to  pay  any  tax  or  as- 
sessment on  money  loaned,  or  on  any  mortgage, 
deed  of  trust,  or  other  lien,  shall,  as  to  any  in^ 
terest  specified  therein,  and  as  to  such  tj 
assessment,  be  null  and  void. 

PAYMENT   OF   TAXES   ON  MORTGAGES.— This 

section,   only   applies    to    contracts     made     after    its 
adoption.     (Beckman  v.  Skaggs,  59  Cal.  541.) 

A  provision  in  a  mortgage  that  the  mortgagee 
"may  pay  all  taxes,  etc.,  upon  the  property,  and  the 
same  shall  be  repaid  with  interest  thereon  at  the 
rate  of  one  per  cent  per  month,"  does  not  violate 
this  section.     (Bank  of  Ukiah  v.  Beed,  131  Cal.  597:) 

A  contemporaneous  agreement  between  the  mort- 
gagor and  mortgagee  that  if  the  mortgagor  should 
present  proper  official  receipts  showing  the  payment 
of  the  mortgage  tax,  he  should  receive  credit  of  two 
and  one-half  per  cent,  upon  the  mortgage  note,  is 
not  in  violation  of  this  section,  as  it  is  not  enforce- 
able against  the  mortgagor,  but  simply  permissive. 
(Hewitt^  V.  Dean,  91  Cal.  5,  27  Pac.  423.) 

But  where  a  mortgage  provides  for  interest  of  one 
per  cent,  per  month,  but  the  mortgagee,  by  a  sepa- 
rate instrument  agrees  that  he  will  only  exact  in- 
terest amounting  to  eight  per  cent,  per  annum  and 
agrees   to   refund  all  interest  paid  over  and   above 
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• 

this  amount  after  be  has  paid  out  of  said  one  per 
cent,  per  month  the  mortgage  tax,  the  two  instru- 
ments must  be  construed  together,  and,  so  construed, 
they  constitute  an  agreement  for  eight  per  cent,  per 
annum  interest,  with  the  mortgagors  paying  the  tax, 
and  under  this  section,  such  a  contract  is  void. 
(Matthews  v.  Ormerd,  134  Cal.  84.) 

A  provision  in  a  mortgage  that,  in  case  of  fore- 
closure, the  mortgagee  may  include  all  payments 
mpde  by  him  for  the  taxes  on  the  mortgage,  is  void, 
and  renders  void  the  mortgage  as  to  the  payment 
of  interest;  but  if  the  mortgagor  pays  the  interest 
he  cannot  recover  it  back.  (Harralson  v.  Barrett,  99 
Cal.  607,  34  Pac.  342;  Garms  v.  Jensen,  103  Cal. 
374,  37  Pac.  337.) 

Evidence  of  a  parol  agreement  between  the  par- 
ties to  the  mortgage,  whereby  the  mortgagor  under- 
took to  pay  the  taxes  which  might  be  assessed  and 
levied  upon  the  mortgage,  is  inadmissible.  (Daw  v. 
Niles,  104  Cal.  106,  37  Pac.  876;  Harrelson  v.  Tomich, 
107  Cal.  627,  40  Pac.  1032;  California  State  Bank  v. 
Webber,  110  Cal.  538,  42  Pac.  1066.) 

Where  a  conventional  rate  of  interest  is  agreed 
upon,  a  verbal  agreement  that  if  the  mortgagoi 
should  pay  the  taxes  on  the  mortgage,  a  reduction 
should  be  allowed  upon  the  agreed  interest,  is  not 
in  violation  of  this  provision.  (California  State 
Bank  v.  Webber,  110  Cal.  538,  42  Pac.  1066.) 

A  contemporaneous  agreement  by  the  mortgagor  to 
pay  the  tax  on  the  mortgage  is  void.  (Burbridge  v; 
Iiemmert,  99  Cal.  493,  32  Pac.  310.) 

Sec.  6.  The  power  of  taxation  shall  never  be 
surrendered  or  suspended  by  any  grant  or  con- 
tract to  which  the  state  shall  be  a  party. 

Sec.  7.  The  legislature  shall  have  the  power 
to  provide  by  law  for  the  payment  of  §11  taxes 
on  real  property  by  installments. 

Sec.  8.  The  legislature  shall  by  law  require 
each  taxpayer  in  this  state  to  make  and  deliver 
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to  the  comity  assessor,  annually,  a  statement, 
under  oath,  setting  forth  specifically  all  the  real 
and  personal  property  ovned  by  such  taxpayer, 
or  in  his  possession,  or  under  his  control,  at 
twelve  o'clock  meridian,  on  the  first  Monday  of 
March. 

ASSESSMENT. — ^A  tax  must  rest  upon  an  assess- 
ment made  in  the  mode  prescribed  by  law,  by  an 
assessor  elected  by  the  qualified  electors  of  the  dis- 
trict, county,  or  town  in  which,  the  property  is  taxed. 
(People  V.  Hastings,  29  Gal.  449.) 

An  assessment  made  by  an  assessor  of  the  city 
and  county  of  Sacramento  is  not  sufficient  basis  for 
the  levy  of  a  tax  in  the  city  of  Sacramento  for  city 
purposes.     (People  v.  Hastings,  29  Cal.  449.) 

The  sheriff,  as  such,  cannot  perform  the  duties 
of  tax  collector.     (Lathrop  v.  Brittain,  30  Cal.  680.) 

The  assessment  must  be  made  by  the  assessor, 
and,  if  not  so  made,  the  legislature  cannot  supply 
the  defect  by  a  curative  act;  but,  if  the  assessment 
is  good  in  substance,  any  error  in  mode,  form,  etc., 
may  be  remedied  by  the  legislature.  (People  v.  Mc- 
Creery,  34  Cal.  432.) 

Although  the  legislature  cannot  by  law  transfer 
the  duties  of  tax  coUector  from  a  person  elected 
as  such  to  one  not  so  elected,  it  may  provide  for 
the  election  of  a  person  as  tax  collector  who  may 
enter  upon  the  discharge  of  his  duties  before  the 
expiration  of  the  term  of  a  tax  collector  elected 
under  the  law  as  it  previously  stood.  (Mills  v.  Sar- 
gent, 36  Cal.  379.) 

The  provision  of  section  3633  of  the  Political 
Code,  providing  for  an  arbitrary  assessment,  is  not 
in  conflict  with  this  section.  (Orena  v.  Sherman, 
61  Cal.  101.) 

This  section  only  has  reference  to  prospective  as- 
sessments, and  does  not  supersede  a  provision  of 
a  city  charter.  (Stockton  v.  Insurance  Co.^  73  Cal. 
621,  15  Pac  314.) 
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Sec.  9.  A  state  board  of  equalization,  con- 
sisting of  one  member  from  each  congressional 
district  in  this  state,  as  the  same  existed  in 
eighteen  hundred  and  seventy-nine,  shall  be 
elected  by  the  qualified  electors  of  their  re- 
spective districts,  at  the  general  election  to  be 
held  in  the  year  one  thousand  eight  hundred 
and  eighty-six,  and  at  each  gubernatorial  elec- 
tion thereafter,  whose  term  of  office  shall  be 
for  four  years,  whose  duty  it  shall  be  to  equalize 
the  valuation  of  the  taxable  property  in  the 
several  counties  of  the  state  for  the  purposes  of 
taxation.  The  controller  of  state  shall  be  ex 
officio  a  member  of  the  board.  The  boards  of 
supervisors  of  the  several  counties  of  the  state 
shall  constitute  boards  of  equalization  for  their 
respective  counties,  whose  duty  it  shall  be  to 
equalize  the  valuation  of  the  tjixable  property 
in  the  county  for  the  purpose  of  taxation;  pro- 
vided, such  state  and  county  boards  of  equal- 
ization are  hereby  authorized  and  empowered, 
under  such  rules  of  notice  as  the  county  boards 
may  prescribe  as  to  the  county  assessments,  and 
under  such  rules  of  notice  as  the  state  board 
may  prescribe  as  to  the  action  of  the  state 
board,  to  increase  or  lower  the  entire  a^ess- 
ment-roU,  or  any  assessment  contained  therein, 
so  as  to  equalize  the  assessment  of  the  property 
contained  in  said  assessment-roll,  and  make  the 
assessment  conform  to  the  tnie  value  in  money 
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of  the  property  contained  in  said  roU;  provided, 
that  no  board  of  equalization  shall  raise  any 
mortgage,  deed  of  trust,  contract,  or  other 
obligation  by  which  a  debt  is  secured,  money, 
or  solvent  credits,  above  its  face  value.  The 
present  state  board  of  equalization  shall  con- 
tinue in  office  until  their  successors,  as  herein 
provided  for,  shall  be  elected  and  shall  qualify. 
The  legislature  shall  have  power  to  redistrict 
the  state  into  four  districts,  as  nearly  equal  in 
population  as  practicable,  and  to  provide  for 
the  election  of  members  of  said  board  of  equali- 
zation. (Ratification  declared  February  12, 
1885.) 

[OEIGINAL  SECTION.] 

Sec.  9.  A  state  board  of  equalization,  consisting  of 
one  member  from  each  congressional  district  in  this 
state,  shall  be  elected  by  the  qualified  electors  of 
their  respective  districts  at  the  general  election  to  be 
held  in  the  year  eighteen  hundred  and  seventy-nine, 
whose  term  of  office,  after  those  first  elected,  shall 
be  four  years,  whose  duty  it  shall  be  to  equalize 
the  valuation  of  the  taxable  property  of  the  several 
counties  in  the  state  for  the  purposes  of  taxation. 
The  controller  of  state  shall  be  ex  officio  a  member 
of  the  board.  The  boards  of  supervisors  of  the  sev- 
eral counties  of  the  state  shaU  constitute  boards  of 
equalization  for  their  respective  counties,  whose  duty 
it  shall  be  to  equalize  the  valuation  of  the  taxable 
property  in  the  county  for  the  purpose  of  taxation; 
provided,  such  state  and  county  boards  of  equaliza- 
tion are  hereby  authorized  and  empowered,  under 
such  rules  of  notice  as  f.li«  oonnty  board  may  pre- 
Cona+HhtioTi — ^24 
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scribe  as  to  the  county  assessments,  and  under  such 
rules  of  notice  as  the  state  board  may  prescribe,  as  to 
the  action  of  the  state  board,  to  increase  or  lower  the 
entire  assessment-roll,  or  any  assessment  contained 
therein,  so  as  to  equalize  the  assessment  of  the  prop- 
erty contained  in  said  assessment-roll,  and  make 
the  assessment  conform  to  the  true  value  in  money 
of  the  property  contained  in  said  roll. 

[An  amendment  to  this  section  was  voted  upon  No- 
vember 6,  1894,  but,  although  it  appears  in  some 
publications  as  having  been  ratified,  it  was  defeased 
by  a  vote  of  88,605  noes  to  86,777  ayes.] 

BOABD  OF  EQUALIZATION.— It  is  within  the 
constitutional  power  of  the  legislature  to  create  a 
state  board  of  equalization.  (Savings  etc.  Soc.  v. 
Austin,  46  Oal.  415.) 

Section  1666  of  the  Political  Code  is  unconstitu- 
tional, in  so  far  as  it  delegates  to  the  state  board  of 
equalization  the  right  to  fix  the  rate  of  taxation 
''after  allowing  for  delinquency  in  the  callection  of 
taxes, ' '  because  it  is  a  delegation  of  legislative 
power.  (Houghton  v.  Austin,  47  Cal.  646.  Saving 
etc.  Soc.  V.  Austin,  46  Cal.  415,  overfkiled  on  this 
point.  See,  also,  Grimm  v.  O'Connell,  54  Cal.  522; 
Wills  V.  Austin,  53  Cal.  152;  Harper  ▼.  Bowe,  53 
Cal.  233.) 

The  state  board  of  equalization  has  no  power  to 
make  a  reassessment  and  reapportionment  of  taxes 
upon  a  railroad  for  previous  years,  if  the  taxes  for 
such  years  were  originally  validly  assessed  and  ap- 
portioned. (Colusa  County  v.  Glenn  County,  124 
Cal.  498,  57  Pac.  477.) 

Mandamus  will  not  lie  to  compel  the  assessor  to 
assess  property  in  excess  of  its  value,  upon  the 
ground  that  it  was  greatly  undervalued  in  the  previ- 
ous fiscal  year.  (Clunie  v.  Siebe,  112  CaL  593,  44 
Pac.  1064.) 

As  to  the  notice  to  be  given  by  the  board  to  the 
taxpayer,  see  Allison  Banch  etc.  Co.  v.  Nevada  Co., 
104  Cal.  161,  37  Pac.  875. 

Section  3861  of  the  Political  Code,  requiring  the 
aRscuuior,    at    the    request    of    the    board    of   equaliza- 
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tfony  to  Hst  and  assess  property  which  he  has  failed 
.  to  assess,  is  not  in  conflict  with  this  section,  since 
it  simply  confers  an  addHionid  power  upon  the 
board.  (Farmers'  ete.  Bank  v.  Board  of  Equaliza- 
tion, 97  Cal.  318,  32  Pac.  312.) 

An  act  authorizing  an  assessment  of  taxes,  after 
the  time  within  which  the  board  of  supervisors  can 
meet  for  the  purpose  of  eqnalizatton,  is  violative 
of  this  section.  (People  v.  Pittsburg  R.  R.  Co.,  67 
Cal.  625,  8  Pac.  381.) 

The  state  board  of  equalization  has  power  to  in- 
crease or  lower  the  assessment-roll  of  a  county  so 
as  to  affect  taxes  for  county  purposes.  (Baldwin  v. 
Ellis,  68  Cal.  495,  9  Pac.  652.) 

The  action  of  the  state  board  of  equalization  in 
raising  the  assessment-roll  of  a  county  under  this 
section  operates  upon  mortgage  afsessments. 
(Schroeder  v.  Grady,  66  Cal.  212,  5  Pac.  81.) 

The  state  board  of  equalization  has  no  power  to  in- 
crease the  assessment  of  money,  where  the  money 
is  already  assessed  at  its  face  value.  (People  v. 
Dunn,  59  Cal.  328.) 

A  refusal  of  a  state  board  of  equalization  to  re- 
diiee  an  assessment  does  not  preclude  the  board  from 
afterward  raising  the  same  assessment.  (Central 
Pac.  B.  R.  Co.  V.  Placer  Co.,  46  CaL  667.) 

The  board  of  equalization  has  no  power  to  strike 
out  f^om  an  assessment,  made  by  an  assessor,  prop- 
erty assessed  by  hiuL  (People  ▼.  Supervisors,  50 
CaL  282.) 

The  board  of  equalization  has  no  power  to  cancel 
an  assessment  for  taxes  placed  by  the  assessor  upon 
the  assessment-roll.  (People  v.  Supervisors,  44  Cal. 
613.) 

The  board  of  equalization,  in  pbssing  on  the  ques- 
tion whether  an  assessment  is  too  high  or  too  low, 
acts  in  a  Judicial  capacity.  (People  v.  Goldtree,  44 
CaL  823.) 

A  board  of  equalization  acts  Judicially  in  raising 
or  lowering  an  assessment,  and  has  no  arbitrary 
power  of  assessment  or  reassessment.  It  cannot  act 
without  a  hearing,  upon  notice  given  to  the  person 
assessed,  nor  change  an  assessment  made  by  the 
assessor   without   evidenee  adduced   authorizing   such 


Art.  Xm,  §  10    CONSTITUTION  or  1879.  •.  372 

change.  (Oakland  v.  Southern  Pac.  K.  B.  Co.,  131 
Cal.  226.) 

In  order  to  give  the  board  of  equalization  Jurisdic- 
tion to  increase  the  valuation  of  property  assessed, 
the  filing  of  a  complaint  is  necessary.  (People  v. 
Goldtree,  44  Cal.  323.) 

The  state  board  of  equalization  cannot  delegate 
to  its  clerk  authority  to  issue  orders  prolonging  the 
time  of  the  sessions  of  the  county  boards  of  equali- 
zation. (Buswell  V.  Supervisors,  116  Cal.  351)  48 
Pac.  226.) 

The  board  of  equalization  may  appoint  a  com- 
mittee to  take  testimony  as  to  the  valuation  of 
property.     (People  v.  McCreery,  34  Cal.  432.) 

The  presumption  of  law  is  that  a  board  of  equaliza- 
tion perform  their  duty  and  correct  any  inequality 
in  the  assessment  of  taxes.  (Guy  v.  Washburn,  23 
Cal.  111.) 

The  proviso  to  this  section  is  to  be  read  dis- 
tributively,  that  is  to  say,  as  authorizing  the  state 
board  to  increase  or  lower  the  entire  assessment-roll 
of  any  county,  and  the  county  boards  to  increase  or 
lower  the  individual  assessments  of  their  respective 
counties.  The  state  board,  therefore,  has  no  power 
to  increase  or  lower  individual  assessments;  nor  has 
a  county  board  the  power  to  increase  or  lower  the 
entire  assessment-roll.  (Wells,  Fargo  &  Co.  v.  Board 
of  Equalization,  56  Cal.  194;  San  Francisco  etc. 
B.  E.  Co.  V.  State  Board,  60  Cal.  12.) 

This  section  does  not  make  it  necessary  for  a  county 
board,  in  a  return  to  a  writ  of  certiorari,  to  set  out 
general  rules  of  notice  adopted  by  the  board.  (Gar- 
retson  v.  Santa  Barbara,  61  Cal.  54.) 

Sec.  10.  All  property,  except  as  hereinafter 
in  this  section  provided,  shall  be  assessed  in  the 
county,  city,  city  and  county,  town,  township, 
or  district  in  which  it  is  situated,  in  the  manner 
prescribed  by  law.  The  franchise,  roadway, 
roadbed,  rails  and  rolling  stock  of  all  railroads 
operated  in  more  than  one  county  in  this  state 
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shall  be  assessed  by  the  state  board  of  equaliza- 
tion, at  their  actual  value,  and  the  same  shall  be 
apportioned  to  the  counties,  cities  and  counties, 
cities,  towns,  townships,  and  districts  in  which 
such  railroads  are  located,  in  proportion  to  the 
number  of  miles  of  railway  laid  in  such 
counties,  cities  and  counties,  cities,  towns,  town- 
ships, and  districts. 

SITUS  OF  PROPERTY.— This  section  is  self -exe- 
cuting. (San  Francisco  etc.  B.  B.  Oo.  v.  State  Board, 
60  Cal.  12.) 

It  has  no  relation  to  the  assessi^ent  of  the  prop- 
erty of  railroad  corporations,  operated  in  more  than 
one  county.  (Central  Pac.  B.  B.  Co.  v.  Board  of 
EquaUzation,  60  Cal.  35.) 

Boards  of  supervisors  of  the  several  counties 
through  which  run  railroads  operated  in  more  than 
one  county,  have  no  jurisdiction  to  raise  or  lower 
the  assessment  placed  upon  the  property  of  such 
roads  by  the  board  of  equalization.  (People  v.  Sac- 
ramento County,  59  Cal.  321.) 

This  section  does  not  in  terms  require  the  assessed 
value  of  the  franchise,  roadway,  roadbed,  rails,  and 
rolling  stock,  to  be  separately  apportioned.  (San 
Francisco  etc.  B.  B.  Co.  v.  State  Board,  60  Cal.  12.) 

This  provision  has  reference  to  the  permanent 
situs  of  the  property,  as  distinguished  from  the  place 
of  temporary  sojourn,  or  transit.  (Bosasco  v.  Tu- 
olumne, 143  Cal.  430.) 

The  provisions  of  this  section  do  not  apply  to 
"street"  railroads,  though  operating  in  more  than 
one  county.  (San  Francisco  etc.  By.  Co.  v.  Scott,  142 
Cal.  222.) 

Water  ditches  for  irrigating  purposes  must  be  as- 
sessed the  same  as  real  estate  in  the  county  in  which 
they  are  situated.  (Kern  Valley  Land  Co.  v.  Count v 
of  Kern,  137  Cal.  511.) 

A  county  has  no  authority  to  collect  taxes  upon  a 
railroad   operated   in   more    than   one   county,   which 
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shall  be  assessed  by  the  state  board  of  equaliza- 
tion, at  their  actual  value,  and  the  same  shall  be 
apportioned  to  the  counties,  cities  and  counties, 
cities,  towns,  townships,  and  districts  in  which 
such  railroads  are  located,  in  proportion  to  the 
number  of  miles  of  railway  laid  in  such 
counties,  cities  and  counties,  cities,  towns,  town- 
ships, and  districts. 

SITUS  OF  PROPERTY.— This  section  is  self-exe- 
cuting. (San  Francisco  etc.  B.  B.  Go.  v.  State  Board, 
60  Cal.  12.) 

It  has  no  relation  to  the  assessi^ent  of  the  prop- 
erty of  railroad  corporations^  operated  in  more  than 
one  county.  (Central  Pac.  B.  B.  Co.  v.  Board  of 
Equalization,  60  Cal.  35.) 

Boards  of  snpervisors  of  the  several  counties 
through  which  run  railroads  operated  in  more  than 
one  county,  have  no  jurisdiction  to  raise  or  lower 
the  assessment  placed  upon  the  property  of  such 
roads  by  the  board  of  equalization.  (People  y.  Sac- 
ramento County,  59  Cal.  321.) 

This  section  does  not  in  terms  require  the  assessed 
value  of  the  franchise,  roadway,  roadbed,  rails,  and 
rolling  stock,  to  be  separately  apportioned.  (San 
Francisco  etc.  B.  B.  Co.  v.  State  Board,  60  Cal.  12.) 

This  provision  has  reference  to  the  permanent 
situs  of  the  property,  as  distinguished  from  the  place 
of  temporary  sojourn,  or  transit.  (Bosaseo  ▼.  Tu- 
olumne, 143  Cal.  430.) 

The  provisions  of  this  section  do  not  apply  to 
"street"  railroads,  though  operating  in  more  than 
one  county.  (San  Francisco  etc.  By.  Co.  v.  Scott,  142 
Cal.  222.) 

Water  ditches  for  irrigating  purposes  must  be  as- 
sessed the  same  as  real  estate  in  the  county  in  which 
they  are  situated.  (Kern  Valley  Land  Co.  v.  Countv 
of  Kern,  137  Cal.  511.) 

A  county  has  no  authority  to  collect  taxes  upon  a 
railroad   operated   in    more   than   one   county,   which 
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are   due  to   a   school   district.       (San  Bernardino   v. 
Southern  Pac.  E.  E:  Co.,  137  Cal.  659.) 

The  franchise  to  lay  pipes  and  conduits  or  erect 
poles  is  real  estate,  and  is  inseparably  annexed  to 
the  soil,  and  has  a  local  situation  in  the  place  where 
the  right  is  exercised,  and  can  only  be  assessed  in 
the  counties  where  it  is  situated.  (Stockton  Gas 
etc.  Co.  V.  San  Joaquin  County,  148  Cal.  313.) 

Steamers  used  by  a  railroad  company  in  transport- 
ing its  freight-cars  across  the  bay  of  San  Francisco 
are  not  included  in  the  property  mentioned  in  this 
section,  and  should  be  assessed  by  the  local  asses- 
sor, and  not  by  the  state  board  of  equalization. 
(San  Francisco  v.  Central  Pac.  E.  E.  Co.,  63  Cal.  467.) 

A  law  providing  for  the  assessment  and  collec- 
tion of  taxes  upon  railroads  operating  in  more  than 
one  county  is  valid.  (People  v.  Central  Pac.  E.  B. 
Co.,  105  Cal.  576,  38  Pac.  905.  People  v.  Central  Pac. 
B.  E.  Co.,  83  Cal.  393,  23  Pac.  303,  overruled.) 

In  making  a  reassessment  of  railroad  taxes,  to 
take  the  place  of  an  invalid  assessment  of  a  pre- 
vious year,  it  is  the  duty  of  the  board  to  make  the 
apportionment  to  the  counties  as  they  existed  at  the 
time  of  the  invalid  assessment,  and  not  at  the  time 
of  the  reassessment.  (San  Diego  County  ▼.  Eiver- 
side  County,  125  Cal.  495,  58  Pac.  81.) 

For  the  purpose  of  taxation,  the  situs  of  money 
belonging  to  the  estate  of  a  decedent  is  in  the  coun- 
ty where  the  decedent  resided  at  the  time  of  his 
death,  and  the  situs  is  not  changed  by  placing  the 
money  on  general  deposit  in  a  bank  of  another 
county.  (San  Francisco  v.  Lux,  64  Cal.  481,  2  Pac. 
254.) 

Debts  are  taxable  at  the  domicile  of  the  creditor. 
(Pacific  etc.  Soc.  v.  San  Francisco,  133  Cal.  14.) 

Sec.  10%.  The  personal  property  of  every 
householder  to  the  amount  of  one  hundred  dol- 
lars, the  articles  to  be  selected  by  each  house- 
holder, shall  be  exempt  from  taxation.  (New 
section  added  by  amendment  approved  Novem- 
ber 8,  1904.) 
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Sec.   11.    Income  taxes  may  be  assessed  to 
I  and  collected  from  persons,  corporations,  joint- 

stock  associations,  or  companies  resident  or  do- 
ing business  in  this  state,  or  any  one  or  more  of 
I  them,  in  such  cases  and  amounts,  and  in  such 

i  manner,  as  shall  be  prescribed  by  law. 

Sec.  12.     The  legislature  shall  provide  for  the 
levy  and  collection  of  an  annual  poll  tax  of  not 
less  than  two  dollars  on  every  male  inhabitant 
of  this  state,  over  twenty-one  and  under  sixty 
!  years  of  age,  except  paupers,  idiots,  insane  per- 

sons, and  Indians  not  taxed.     Said  tax  shall  be 
paid  into  the  state  school  fund. 

SCHOOL  TAXES. — ^A  statute  authorizing  county 
assessors  to  retain,  as  their  compensation  in  col- 
lecting, fifteen  per  cert,  of  all  poll  taxes  collected 
by  them,  is  not  in  conflict  with  this  section.  (San 
Luis  Obispo  County  v.  Felts,  104  Cal.  60,  37  Pac. 
780.) 

The  poU  tax  levied  under  this  section  is  a  state 
tax.     (Alameda  County  v.  Dalton,  148  Cal.  246.) 

Sec.  12%.  Fruit  and  nut-bearing  trees  under 
the  age  of  four  years  from  the  time  of  planting 
^in  orchard  form,  and  grapevines  under  the  age 
of  three  years  from  the  time  of  planting  in  vine- 
yard form,  shall  be  exempt  from  taxation,  and 
nothing  in  this  article  shall  be  construed  as  sub- 
jecting such  trees  and  grapevines  to  taxation. 
I  (Amendment  adopted  November  6,  1894.J 
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Sec.  13.  The  legislature  shall  pass  all  laws 
necessary  to  carry  out  the  provisions  of  this 
article. 

Under  this  provision  the  legislature  may  define  the 
words  "improvements"  and  *' property."  (Miller  v. 
County  of  Kern,  137  Cal.  516.) 


Art.  Xm,  Sec.  14.    Insert  at  Page  376. 

Sec.  14.  Taxes  levied,  assessed  and  col- 
lected as  hereinafter  provided  upon  railroads, 
including  street  railways,  whether  operated  in 
one  or  more  counties;  sleeping-car,  dining-car, 
drawing-room  car  and  palaccrcar  companies, 
refrigerator,  oil,  stock,  fruit,  and  other  oar- 
loaning  and  other  car  companies  operating 
upon  railroads  in  this  state;  companies  doing 
express  business  on  any  railroad,  steamboat, 
vessel  or  stage  line  in  this  state;  telegraph 
companies;  telephone  companies;  companies 
engaged  in  the  transmission  or  sale  of  gas  or 
electricity;  insurance . companies ;  banks,  bank- 
ing associations,  savings  and  loan  societies,  and 
trust  companies ;  and  taxes  upon  all  franchises 
of  every  kind  and  nature,  shall  be  entirely  and 
exclusively  for  state  purposes,  and  shaU  be 
levied,  assessed  and  collected  in  the  manner 
hereinafter  provided.  The  word  "companies" 
as  used  in  this  section  shall  include  persons, 
partnerships,  joint-stock  associations,  com- 
panics,  and  corporations. 

(a)  All  railroad  companies,  including  street 
railways,  whether  operated  in  one  or  more 
counties;  all  sleeping-car,  dining-car,  drawing- 
room  car,  and  palace-car  companies,  all  re- 
frigerator, oil,  stock,  fruit  and  other  car-loan- 
ing and  other  car  companies,  operating  upon 


the  railrpads  in  this  state;  all  companies  doing 
express  business  on  any  railroad,  steamboat, 
vessel  or  stage  line  in  this  state ;  all  telegraph 
and  telephone  companies;  and  all  companies 
engaged  in  the  transmission  or  sale  of  gas  or 
electricity  shall  annually  pay  to  the  state  a 
tax  upon  their  franchises,  roadways,  roadbeds, 
r^ils,  rolling  stock,  poles,  wires,  pipes,  canals, 
conduits,  rights  of  way,  and  other  property, 
or  any  part  thereof,  used  exclusively  in  the 
operation  of  their  business  in  this  state,  com- 
puted as  follows:  Said  tax  shall  be  equal  to 
the  percentages  hereinafter  fixed  upon  the 
gross  receipts  from  operation  of  such  com- 
panies and  each  thereof  within  this  state. 
When  such  companies  are  operating  partly 
within  and  partly  without  this  state,  the  gross 
receipts  within  this  state  shall  be  deemed  to 
be  all  receipts  on  business  beginning  and  end- 
ing within  this  state,  and  a  proportion,  based 
upon  the  proportion  of  the  mileage  within  this 
state  to  the  entire  mileage  over  which  such 
business  is  done,  of  receipts  on  all  business 
passing  through,  into,  or  out  of  this  state. 

The  percentages  above  mentioned  shall  be 
as  follows:  On  all  railroad  companies,  includ- 
ing street  railways,  four  per  cent ;  on  all 
sleeping-car,  dining-car,  drawing-room  car, 
palace-car  companies,  refrigerator,  oil,  stock, 
fruit  and  other  car-loaning  and  other  car  com- 


panies,  three  per  cent ;  on  all  companies  doing 
express  business  on  any  railroad,  steamboat; 
vessel  or  stage  line,  two  per  cent ;  on  all  tele- 
graph and  telephone  companies,  three  and  one 
half  per  cent;  on  all  companies  engaged  in 
the  transmission  or  sale  of  gas  or  electricity, 
four  per  cent.  Such  taxes  shall  be  in  lieu  of 
all  other  taxes  and  licenses,  state,  county  and 
municipal,  upon  the  property  above  enumer- 
ated  of  such  companies  except  as  otherwise 
in  this  section  provided;  provided,  that  noth- 
ing herein  shall  be  construed  to  release  any 
such  company  from  th^  pajrment  of  any  amount 
agreed  to  be  paid  or  required  by  law  to  be 
paid  for  any  special  privilege  or  franchise 
granted  by  any  of  the  municipal  authorities 
of  this  state. 

(b)  Every  insurance  company  or  associa- 
tion doing  business  in  this  state  shall  annually 
pay  to  the  state  a  tax  of  one  and  one  half 
per  cent  upon  the  amount  of  the  gross  premi- 
ums received  upon  its  business  done  in  this 
state,  less  return  premiums  and  reinsurance 
in  companies  or  associations  authorized  to  do 
business  in  this  state ;  provided,  that  there 
shall  be  deducted  from  said  one  and  one  half 
per  cent  upon  the  gross  premiums  the  amotint 
of  any  county  and  municipal  taxes  paid  by 
such  companies  on  real  estate  owned  by  them 
in  this  state.    This  tax  shall  be  in  lieu  of  all 


other  taxes  and  licenses,  state,  county  and 
municipal,  upon  the  property  of  such  com- 
panies, except  county  and  municipal  taxes  on 
real  estate,  and  except  as  otherwise  in  this 
section  provided;  provided,  that  when  by  the 
laws  of  any  other  state  or  country,  any  taxes, 
fines,  penalties,  licenses,  fees,  deposits  of 
money,  or  of  securities,  or  other  obligations  or 
prohibitions,  are  imposed  on  insurance  com- 
panies of  this  state,  doing  business  in  such 
other  state  or  country,  or  upon  their  agents 
therein,  in  excess  of  such  taxes,  fines,  penalties, 
licenses,  fees,  deposits  of  money,  or  of  secur- 
ities, or  other  obligations  or  prohibitions,  im- 
posed upon  insurance  companies  of  such  other 
state  or  country,  so  long  as  such  laws  continue 
in  force,  the  same  obligations  and  prohibitions 
of  whatsoever  kind  may  be  imposed  by  the 
legislature  upon  insurance  companies  of  such 
other  state  or  country  doing  business  in  this 
state. 

(c)  The  shares  of  capital  stock  of  all  banks, 
organized  under  the  laws  of  this  state,  or  of 
the  United  States,  or  of  any  other  state  and 
located  in  this  state,  shall  be  assessed  and 
taxed  to  the  owners  or  holders  thereof  by  the 
state  board  of  equalization,  in » the  manner  to 
be  prescribed  by  law,  in  the  city  or  town  where 
the  bank  is  located  and  not  elsewhere.  There 
shall  be  levied  and  assessed  upon  such  shares 


of  capital  stock  an  annual  tax,  payable  to  the 
state,  of  one  per  centum  upon  the  value  there- 
of. The  value  of  each  share  of  stock  in  each 
bank,  except  such  as  are  in  liquidation,  shall 
be  taken  to  be  the  amount  paid  in  thereon, 
together  with  its  pro  rata  of  the  accumulated 
surplus  and  undivided  profits.  The  value  of 
each  share  of  stock  in  each  bank  which  is  in 
liquidation  shall  be  taken  to  be  its  pro  rata 
of .  the  actual  assets  of  such  bank.  This  tax 
shall  be  in  lieu  of  all  other  taxes  and  licenses, 
state,  county  and  municipal,  upon  such  shares 
of  stock  and  upon  the  property  of  such  banks, 
except  county  and  municipal  taxes  on  real 
estate  and  except  as  otherwise  in  this  section 
provided.  In  determining  the  value  of  the 
capital  stock  of  any  bank  there  shall  be  de- 
ducted from  the  value,  as  defined  above,  the 
value,  as  assessed  for  county  taxes,  of  any 
real  estate,  other  than  mortgage  interests 
therein,  owned  by  such  bank  and  taxed  for 
county  purposes.  The  banks  shall  be  liable  to 
the  state  for  this  tax  and  the  same  shall  be 
paid  to  the  state  by  them  on  behialf  of  the 
stockholders  in  the  manner  and  at  the  time 
prescribed  by  law,  and  they  shall  have  a  lien 
upon  the  shares  of  stock  and  upon  any  divi- 
dends declared  thereon  to  secure  the  amount 
so  paid. 


The  moneyed  capital,  reserve,  surplus,  un- 
divided profits  and  all  other  property  belong- 
ing to  unincorporated  banks  or  bankers  of  this 
state,  or  held  by  any  bank  located  in  this  state 
which  has  no  shares  of  capital  stock,  or  em- 
ployed in  this  state  by  any  branches,  agencies, 
or  other  representatives  of  any  banks  doing 
business  outside  of  the  state  of  California,  shall 
be  likewise  assessed  and  taxed  to  such  banks 
or  bankers  by  the  said  board  of  equalization, 
in  the  manner  to  be  provided  by  law,  and. 
taxed  at  the  same  rate  that  is  levied  upon  the 
shares  of  capital  stock  of  incorporated  banks, 
as  provided  in  the  first  paragraph  of  this  sub- 
division. The  value  of  said  property  shall  be 
determined  by  taking  the  entire  property  in- 
vested in  such  business,  together  with  all  the 
reserve,  surplus,  and  undivided  profits,  at  their 
full  cash  value,  and  deducting  therefrom  the 
value  as  assessed  for  county  taxes  of  any  real 
estate,  other  than  mortgage  interests  therein, 
owned  by  such  bank  and  taxed  for  county  pur- 
poses. Such  taxes  iriiall  be  in  lieu  of  all  other 
taxes  and  licenses,  state,  county  and  munici- 
pal, upon  the  property  of  the  banks  and  bank- 
ers mentioned  in  this  paragraph,  except  county 
and  municipal  taxes  on  real  estate  and  except 
as  otherwise  in  this  section  provided.  It  is 
the  intention  of  this  paragraph  that  all  mon- 
eyed capital  and  property  of  the  banks  and 
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bankers  mentioned  in  this  paragraph  shall  be 
assessed  and  taxed  at  the  saixie  rate  as  an 
incorporated  bank,  provided  for  in  the  first 
paragraph  of  this  subdivision.  In  determin- 
ing the  value  of  the  moneyed  capital  and  prop- 
erty of  the  banks  and  bankers  mentioned  in 
this  subdivision,  the  said  state  board  of  equal- 
ization shall  include  and  assess  to  such  banks 
all  property  and  everything  of  "value  owned 
or  held  by  them,  which  go  to  make  up  the 
value  of  the  capital  stock  of  such  banks  and 
bankers,  if  the  same  were  incorporated  and 
had  shares  of  capital  stock.   . 

The  word  ** banks*'  as  used  in  this  subdi- 
*  vision  shall  include  banking  associations,  sav- 
ings and  loan  societies  and  trust  companies, 
but  shall  not  include  building  and  loan  asso- 
ciations. 

(d)  All  franchises,  other  than  those  ex- 
pressly provided  for  in  this  section,  shall  be 
assessed  at  their  actual  cash  value,  in  the  man- 
ner to  be  provided  by  law,  and  shall  be  taxed 
at  the  rate  of  one  per  eentum  each  year,  and 
the  taxes  collected  thereon  shall  be  exclu- 
sively for  the  benefit  of  the  state. 

(e)  Out  of  the  revenues  from  the  taxes  pro- 
vided for  in  this  section,  together  with  all 
other  state  revenues,  there  shall  be  first  set 
apart  the  moneys  to  be  applied  by  the  state 
to  the  suppK)rt  of  the  public  school  system  and 


the  state  university.  In  the  event  that  the 
above  named  revenues  are  at  any  time  deemed 
insufficient  to  meet  the  annual  expenditures  of 
the  state,  including  the  above  named  expendi- 
tures for  educational  purposes,  there  may  be 
levied,  in  the  manner  to  be  provided  by  law,  a 
tax,  for  state  purposes,  on  all  the  property  in 
the  state,  including  the  classes  of  property 
enumerated  in  thk  section,  sufficient  to  meet 
the  deficiency.  All  property  enumerated  in 
subdivisions  a,  b,  and  d  of  this  section  shall 
be  subject  to  taxation,  in  the  manner  provided 
by  law,  to  pay  the  principal  and  interest  of 
any  bonded  indebtedness  created  and  out- 
standing by  any  city,  city  and  county,  county, 
town,  township  or  district,  before  the  adoption 
of  this  section.  The  taxes  so  paid  for  princi- 
pal and  interest  on  such  bonded  indebtedness 
shall  be  deducted  from  the  total  amount  paid 
in  taxes  for  state  purposes. 

(f)  All  the  provisions  of  this  section  shall 
be  self-executing,  and  the  legislature  shall  pass 
all  laws  nec^sary  to  carry  this  section  into 
effect,  and  shall  provide  for  a  valuation  and 
assessment  of  the  property  enumerated  in  this 
section,  and  shall  prescribe  the  duties  of  the 
state  board  of  equalization  and  any  other  offi- 
cers in  connection  with  the  administration 
thereof.  The  rates  of  taxation  fixed  in  this 
section  shall  remain  in  force  until  changed  by 


the  legislature,  two  thirds  of  all  the  members 
elected  to  each  of  the  two  houses  voting  in 
favor  thereof.  The  taxes  herein  provided  for 
shall  become  a  lien  on  the  first  Monday  in 
March  of  each  year  after  the  adoption  of  this 
section  and  shall  become  due  and  payable  on 
the  first  Monday  in  July  thereafter.  The  gross 
receipts  and  gross  premiums  herein  mentioned 
shall  be  computed  for  the  year  ending  the 
thirty-first  day  of  December  prior  to  the  levy 
of  such  taxes  and  the  value  of  any  property 
mentioned  herein  shall  be  fixed  as  of  the  first 
Monday  in  March.  Nothing  herein  contained 
shall  aflfect  any  tax  levied  or  assessed  prior  to 
the  adoption  of  this  section;  and  all  laws  in 
relation  to  such  taxes  in  force  at  the  time  of 
the  adoption  of  this  section  shall  remain  in 
force  until  changed  by  the  legislature.  Until 
the  year  1918  the  state  shall  reimburse  any  and 
all  counties  which  sustain  loss  of  revenue  by 
the  withdrawal  of  railroad  property  from 
county  taxation  for  the  net  loss  in  county  rev- 
enue occasioned  by  the  withdrawal  of  railroad 
property  from  county  taxation.  The  legis- 
lature shall  provide  for  reimbursement  from 
the  general  funds  of  any  county  to  districts 
therein  where  loss  is  occasioned  in  such  dis- 
tricts by  the  withdrawal  from  local  taxation  of 
property  taxed  for  state  purposes  only. 


(g)  No  injunction  shall  ever  issue  in  any 
suit,  action  or  proceeding  in  any  court  against 
this  state  or  against  any  officer  thereof  to  pre- 
vent or  enjoin  the  collection  of  any  tax  levied 
under  the  provisions  of  this  section;  but  after 
payment  action  may  be  maintained  to  recover 
any  tax  illegally  collected  in  such  manner  and 
at  such  time  as  may  now  or  hereafter  be  pro- 
vided by  law.  [New  section  added  by  amend- 
ment adopted  November  8,  1910.] 
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ARTICLE  XIV. 

WATER  AND  WATEB  RIGHTS. 

Section  1.  The  use  of  all  water  now  appro- 
priated, or  that  may  hereafter  be  appropriated, 
for  sale,  rental,  or  distribution,  is  hereby  de 
elared  to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  state,  in  the  man- 
ner to  be  prescribed  by  law;  provided,  that  the 
rates  or  compensation  to  be  collected  by  any 
person,  company,  or  corporation  in  this  state 
for  the  use  of  water  supplied  to  any  city  and 
county,  or  city  or  town,  or  the  inhabitants 
thereof,  shall  be  fixed,  annually,  by  the  board 
of  supervisors,  or  city  and  county,  or  city  or 
town  council,  or  other  governing  body  of  such 
city  and  county,  or  city  or  town,  by  ordinance 
or  otherwise,  in  the  manner  that  other 
ordinances  or  legislative  acts  or  resolutions  are 
passed  by  such  body,  and  shall  continue  in  force 
for  one  year  and  no  longer.  Such  ordinances  or 
resolutions  shall  be  passed  in  the  month  of  Feb- 
ruary of  each  year,  and  take  'eflfect  on  the  first 
day  of  July  thereafter.  Any  board  or  body 
failing  to  pass  the  necessary  ordinances  or 
resolutions  fixing  water  rates,  where  necessary, 
within  such  time,  shall  be  subject  to  peremptory 
process  to  compel  action  at  the  suit  of  any  party 
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interested,  and  shall  be  liable  to  such  further 
processes  and  penalties  as  the  legislature  may 
prescribe.  Any  person,  company,  or  corpora- 
tion collecting  water  rates  in  any  city  and 
county,  or  city  or  town  in  this  state,  otherwise 
than  as  so  established,  shall  forfeit  the  fran- 
chises and  waterworks  of  such  person,  company.  | 
or  corporation  to  the  city  and  county,  or  city 
or  town  where  the  same  are  collected,  for  the 
public  use. 

USE  OF  WATEB. — ^The  provisions  of  this  section 
are  both  self-executing  and  mandatory.  (Spring 
VaUey  W.  W.  v.  San  Francisco,  61  Cal.  18.) 

AU  the  provisions  of  the  constitution  in  regard  to 
water  in  municipalities  must  be  taken  and  read 
together,  and  effect  given  to  each  of  them.  They 
must  receive  a  practical  cominon-seiiBe  construction, 
and  be  considered  with  reference  to  the  prior  state 
of  the  law,  and  the  mischief  intended  to  be  rem- 
edied.    (People  V.  Stephens,  62  Cal.  209.) 

Prior  to  the  adoption  of  the  constitution  of  1879, 
the  right  of  laying  pipes  in  the  streets  of  any  in- 
corporated city  or  town  for  the  purpose  of  supplying 
the  inhabitants  thereof  with  water,  lay  only  in  grant 
from  the  legislature.  (People  v.  Stephens,  62  Gal. 
209.) 

This  section  does  not  apply  to  a  case  of  a  cor- 
poration which  acquires  and  holds  water  solely  for 
the  use  of  its  stockholders.  (McFadden  v.  Los  An- 
geles, 74  Cal.  571,  16  Pac.  397.) 

This  section  has  no  reference  to  water  furnished 
by  a  municipality  itself,  but  refers  to  the  rates  to 
be  collected  for  water  authorized  by  section  19,  arti- 
cle 11,  of  the  constitution,  to  be  introduced  into 
cities  by  individuals  or  companies  incorporated  for 
that  purpose.     (People  v.  Stephens,  62  Cal.  209.) 

By  this  section  water  is  declared  to  be  a  public 
use,  subject  to  the  control  and  regulation  of  the 
legislature  in  the  manner  prescribed  by  statute;  such 
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regalation,  however,  being  subject  to  certain  consti- 
tutional provisions,  and  among  them  the  provision 
in  respect  to  rates.     (People  v.  Stephens,  62  Cal.  209.) 

Under  this  section  the  use  of  water  for  sale  is  a 
public  use,  and  the  piice  at  which  it  shall  be  sold  is 
a  matter  within  the  power  of  the  board  of  super- 
visors to  determine.  (Spring  Valley  W.  W.  v.  San 
Francisco,  82  Cal.  286,  22  Pac.  910.) 

This  section  was  not  intended  to  appropriate  water 
for  the  use  of  the  public  without  compensation. 
(People  v.  Elk  etc.  Co.,  107  Cal.  221,  40  Pac.  531.) 

When  water  is  designated,  set  apart,  and  devoted 
to  purposes  of  sale,  rental,  or  distribution,  it  is  ^^ap- 
propriated" within  the  meaning  of  this  section, 
without  reference  to  the  mode  of  its  acquisition. 
(Merrill  v.  Southside  Irr.  Co.,  112  Cal.  426,  44  Pac. 
720.) 

Under  this  section  it  is  made  the  duty  of  a  water 
company  supplying  water  for  distribution,  to  fur- 
nish water  upon  tender  of  the  established  rates,  and 
no  other  duty  than  such  tender  can  be  lawfully  pre- 
scribed or  imposed  by  such  company  as  a  condition 
for  supplying  water  as  required  by  law.  (Crow  v. 
San  Joaquin  etc.  Irr.  Co.,  130  Cal.  309,  62  Pac.  562.) 

An  agreement  by  a  consumer,  upon  being  fur- 
nished water  upon  credit,  that  no  water  need  be 
furnished  him  in  succeeding  years  until  such  water 
is  paid  for,  is  without  consideration,  it  being  the 
duty  of  the  company  to  furnish  him  the  water 
whether  he  made  such  .agreement  or  not.  (Crow  v. 
San  Joaquin  etc.  Irr.  Co.,  130  Cal.  309,  62  Pac.  562, 
Beatty,  C.  J.,  and  McParland,  J.,  dissenting.) 

A  person  engaged  in  furnishing  water  to  the  in- 
habitants of  a  city,  under  a  franchise  permitting 
him  to  lay  pipes  through  the  streets,  cannot  without 
reasonable  cause  shut  off  the  water  from  one  of 
such  inhabitants,  who  is  using  the  same  at  a  fixed 
rate.     (McCrary  v.  Beaudry,  67  Cal.  120,  7  Pac.  264.) 

It  was  the  duty  of  the  legislature  to  enact  all 
needful  laws  to  carry  this  section  into  effect;  but 
the  failure  of  the  legislature  to  enact  such  laws  could 
not  prevent  the  establishment  of  the  rates  required 
to  be  established  by  the  constitution.  (People  v. 
Stephens,  62  Cal.  209.) 
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The  provision  of  the  act  of  1858,  requiring  water 
companies  to  furnish  water  free  of  charge  to  cities 
and  counties,  was  abrogated  by  this  section.  (Spring 
Valley   W.  W.  v.   San  Francisco,   61   Cal.   18.) 

The  act  of  1858  providing  for  the  fixing  of  water 
rates  by  a  commission  was  superseded  by  this  sec- 
tion of  the  constitution.  (Spring  Valley  W.  W.  v. 
San  Francisco,  61  Oal.  3.) 

A  water  company  has  the  right  to  shut  off  the 
water  from  a  consumer  who  refuses  to  pay  for  the 
water  supplied.  (She ward  v.  Citizens'  Water  Co.,  90 
Cal.  635,  27  Pac.  439.) 

Water  rates. — By  this  section  the  power  to  fix 
water  rates  in  San  Francisco  is  granted  solely  to  the 
board  of  supervisors,  and  the  mayor  has  no  power 
to  veto  an  ordinance  fixing  such  rates.  (Jacobs  v. 
Supervisors,  100  Cal.  121,  34  Pac.  630.) 

The  supervisors  are  not  bound  to  give  notice  to  a 
water  company  of  its  intention  to  fix  water  rates; 
but  they  must  make  a  proper  effort  to  procure  all 
necessary  information,  to  enable  them  to  act  intelli- 
gently and  fairly  in  fixing  the  rates.  (Spring  Valley 
W.  W.  V.  San  Francisco,  82  Cal.  286,  22  Pac.  910.) 

The  proceeding  to  fix  water  rates  is  not  adver- 
sary, but  is  conducted  without  notice  to  the  rate 
payer  or  water  company.  (San  Diego  Water  Co.  v. 
San  Diego,  118  Cal.  556,  50  Pac.  633.) 

This  section  is  not  opposed  to  the  United  States 
constitution  in  not  giving  the  water  company  notice. 
(San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  556, 
50  Pac.  633.) 

If  the  board  acts  arbitrarily,  without  investiga- 
tion, or  without  the  exercise  of  judgment  and  dis- 
cretion, or  fixes  rates  so  palpably  unreasonable  and 
unjust  as  to  amount  to  arbitrary  action,  it  violates 
its  duty  and  goes  beyond  the  powers  conferred  upon 
it.  (San  Diego  Water  Co.  v.  San  Diego,  118  CaL 
556,  50  Pac.  633.) 

Where  an  ordinance  fixing  rates  does  not  show 
upon  its  face  that  the  rates  to  be  collected,  where 
the  amount  of  consumption  is  ascertained  by  a 
meter,  are  different  from  those  collected  from  per- 
sons who  are  rated  by  the  use  to  Vhich  they  apply 
the  water,  it  will  not  be  held  invalid  because  that 
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may  be  the  result.  (Sheward  y.  Citizens'  Water  Co., 
90  Cal.  635,  27  Pac.  439.) 

The  action  of  the  city  council  in  fixing  rates  is 
legislative  and  it  is  to  receive  all  the  presumptions 
and  sanctions  which  belong  to  acts  of  legislative 
bodies  generally;  and  the  rates  must  be  assumed  to 
have  been  so  fixed  as  to  be  just  both  toward  the 
rate  prayer  and  the  company.  (Sheward  v.  Citizens' 
Water  Co.,  90  Cal.  635,  27  Pac.  439.) 

An  ordinance  fixing  water  rates,  and  providing 
for  meter  and  house  rates  at  the  option  of  the  con- 
sumer, and  providing  that  the  meter  shall  be  sup- 
plied at  the  expense  of  the  water  company,  is  valid. 
(Spring  Valley  W.  W.  v.  San  Francisco,  82  Cal.  286, 
22  Pac.  910.) 

When  the  constitution  provides  for  the  fixing  of 
rates,  or  compensation  for  the  use  of  water,  it  means 
reasonable  rates  and  Jnst  compensation.  (Spring 
Valley  W.  W.  v.  San  Francisco,  82  Cal.  286,  22  Pac. 
910.) 

The  power  of  regulating  rates  is  not  a  power  of 
confiscation,  or  to  take  the  property  of  the  water 
company  without  just  compensation;  and,  if  the  pow- 
er is  arbitrarily  exercised,  without  a  fiAr  investiga- 
tion, and  the  rates  are  so  fixed  as  to  render  it  impos- 
sible to  furnish  the  water .  without  loss,  it  is  not 
above  the  control  of  the  courts.  (Spring  Valley  W. 
W.  V.  San  Francisco,  82  Cal.  286,  22  Pac.  910.) 

If  the  board  have  fairly  investigated  and  exer- 
cised their  discretion  in  fixing  the  rates,  the  courts 
have  no  right  to  interfere  on  the  sole  ground  that, 
in  the  judgment  of  the  court,  the  rates  fixed  are  not 
reasonable.  (Spring  Valley  W.  W.  v.  San  Francisco, 
82  Cal.  286,  22  Pac.  910.) 

The  fixing  of  water  rates  is  not  JudlciaL  (Spring 
Valley  W.  W.  v.  Bartlett,  63  Cal.  245.) 

An  ordinance  establishing  water  rates,  and  fixing 
certain  rates  to  be  paid  by  individuals  and  certain 
rates  to  be  paid  by  the  city,  and  providing  that,  if 
the  city  pays  its  rates,  the  rates  of  the  individual 
consumers  shall  be  diminished  twenty-five  per  cent, 
is  void,  as  the  city  has  no  power  to  make  such  con- 
dition. (San  Francisco  etc.  Factory  v.  Brickwedel, 
60  Cal.  166.) 
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See  farther  as  to  water  ntea>  notes  to  section  33, 
article  4  and  section  19,  artiele  11. 

Failure  to  fix  ratos. — ^This  provision  does  not  au- 
thorize the  court  by  mandamus  to  compel  the  board 
to  fix  the  rates,  where  their  action  fixing  them  has 
been  vetoed  by  the  mayor.  (Jacobs  ▼.  Supervisors, 
100  Cal.  121,  34  Pac.  630.) 

An  ordinance  fixing  rates  passed  subsequently  to 
the  month  of  February,  and  prior  to  July  1st,  when 
it  is  required  to  take  effect,  is  equally  valid,  if  passed 
voluntarily,  as  if  passed  under  peremptory  process, 
(Fitch  V.  Supervisors,  122  Cal.  285,  54  Pac.  Ml.) 

The  provision  of  this  section  authorizing  the  leg- 
islature to  prescribe  "further  prooessei  and  penal- 
ties" only  authorizes  such  processes  and  penalties 
as  are  within  the  power  of  the  legislature,  in  view 
of  other  limitations  of  the  constitution.  (Fitch  v. 
Supervisors,  122  Cal.  285,  54  Pac.  dOl.) 

A  taxpayer  is  not  an  "Interested  party"  within 
the  meaning  of  this  section.  (Fitch  v.  Supervisors, 
122  Cal.  285,  54  Pac.  901.) 

In  view  of  section  20,  article  6,  the  legislature  can- 
not authorize  the  removal  of  ft  board  of  supervtsors 
from  office  f6r  delay  in  fixing  water  rates  "at  the 
suit  of  any  interested  party,"  or  in  the  name  of  any 
individual.  (Fitch  v.  Supervisors,  122  Cal.  285,  54 
Pac.  901.) 

Sec.  2.  The  right  to  collect  rates  or  com- 
pensation for  the  use  of  water  supplied  to  any 
county,  city  and  county,  or  town,  or  the  in- 
habitants thereof,  is  a  franchise,  and  cannot  be 
exercised  except  by  authority  of  and  in  the 
manner  prescribed  by  law. 

WATEB  BATES. — The  right  to  collect  rates  for 
water  is  a  franchise.  (Spring  Valley  W.  W.  v.  Schot- 
tler,  62  Pac.  69;  People  v.  Stephens,  62  Cal.  209.) 

This  section  does  not  take  away  the  right  under 
the  general  law  of  the  land  to  collect  rates  or  com- 
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pensation  fixed  hy  contract  of  the  parties  for  the 
irrigation  of  lands,  in  the  absence  of  a  special  stat- 
nte,  or  authorized  provision,  regulating  such  rates. 
(Fresno  Cajua  etc  Co.  ▼.  Paxk,  129  Gal.  437,  62  Pac. 
87.) 
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ARTICLE  XV. 

HAEBOB  FEONTAGES,   ETC. 

Section  1.  The  right  of  eminent  domain  is 
hereby  declared  to  exist  in  the  state  to  all 
frontages  on  the  navigable  waters  of  this  state. 

Sec.  2.  No  individual,  partnership,  or  cor- 
poration, claiming  or  possessing  the  frontage  or 
tidal  lands  of  a  harbor,  bay,  inlet,  estuary,  or 
other  navigable  water  in  this  state,  shall  be  per- 
mitted to  exclude  the  right  of  way  to  such  water 
whenever  it  is  required  for  any  public  purpose, 
nor  to  destroy  or  obstruct  the  free  navigation 
of  such  water;  and  the  legislature  shall  enact 
such  laws  as  will  give  the  most  liberal  construc- 
tion to  this  provision,  so  that  access  to  the 
navigable  waters  of  this  state  shall  be  always 
attainable  for  the  people  thereof. 

NAVIGABLE  WATERS.— If  dams  npon  tide- 
water sloughs,  though  the  sloughs  be  not  themselves 
navigable,  result  in  the  obstruction  of  a  navigable 
stream,  they  constitute  a  public  nuisance,  and  are 
forbidden  by  this  section.  (People  v.  Buss,  132  Cal. 
102.) 

Sec.  3.  All  tide  lands  within  two  miles  of 
any  incorporated  city  or  town  in  this  state,  and 
fronting  on  the  waters  of  any  harbor,  estuary, 
bay,  or  inlet  used  for  the  purposes  of  naviga- 
tion, shall  be  withheld  from  grant  or  sale  to 
private  persons,  partnerships,  or  corporations. 
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Section  1.     The  legislature  shall  not,  in  any 
manner  create  any  debt  or  debts,  liability  or 
liabilities,  which  shall,  singly  or  in  the  aggregate 
with  any  previous  debts  or  liabilities,  exceed  the 
sum  of  three  hundred  thousand  dollars,  except 
in  case  of  war  to  repel  invasion  or  suppress 
insurrection,  unless  the  same  shall  be  authorized 
by  law   for  some  single  object  or  work  to  be 
distinctly  specified  therein  which  law  shall  pro- 
vide ways  and  means,  exclusive  of  loans,  for 
the  payment  of  the  interest  of  such  debt  or 
liability  as  it  falls  due,  and  also  to  pay  and 
discharge  the  principal  of  such  debt  or  liability 
within  seventy-five  years  of  the  time  of  the  con- 
tracting thereof,  and  shall  be  irrepealable  until 
the  principal  and  interest  thereon  shall  be  paid 
and  discharged,  and  such  law  may  make  pro- 
vision for  a  sinking  fund  to  pay  the  principal 
of  such  debt  or  liability  to  commence  at  a  time 
after  the  incurring  of  such  debt  or  liability  of 
not  more  than  a  period  of  one-fourth  of  the  time 
of  maturity  of  such  debt  or  liability;  but  no 
such  law  shall  take  effect  until,  at  a  general  elec- 
tion, it  shall  have  been  submitted  to  the  people 
and  shall  have  received  a  majority  of  all  the 
votes  cast  for  and  against  it  at  such  election; 
and  all  moneys  raised  by  authority  of  such  law 
shall   be    applied    only   to   the    specific    object 
therein  stated  or  to  the  payment  of  the  debt 
thereby  created,  and  such  law  shall  be  published 
in  at  least  one  newspaper  in  each  county,  or 
city  and  county,  if  one  be  published  therein 
throughout  the  state  for  three  months  next  pre- 
ceding the  election  at  which  it  is  submitted  to 
the  people.     The  legislature  may,  at  any  time 
after  the  approval  of  such  law  by  the  people, 
if  no  debt  shall  have  been  contracted  in  pur- 
suance thereof,  repeal  the  same.     [Amendment 
a')pted  November  3,  1908.] 
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ARTICLE  XVI. 

STATE  INDEBTEDNESa. 

Section  1.  The  legislature  shall  not,  in  any 
manner,  create  any  debt  or  debts,  liability  or 
liabilities,  which  shall,  singly  or  in  the  ag- 
gregate with  any  previous  debts  or  liabilities, 
exceed  the  sum  of  three  hundred  thousand  dol- 
lars, except  in  case  of  war  to  repel  invasion  or 
suppress  insurrection,  unless  the  same  shall  be 
authorized  by  law  for  some  single  object  or 
work  to  be  distinctly  specified  therein,  which 
law  shall  provide  ways  and  means,  exclusive  of 
loans,  for  the  payment  of  the  interest  of  such 
debt  or  liability  as  it  falls  due,  and  also  to  pay 
and  discharge  the  principal  of  such  debt  or 
liability  within  twenty  years  of  the  time  of  the 
contracting  thereof,  and  shall  be  irrepealable 
until  the  principal  and  interest  thereon  shall  be 
paid  and  discharged ;  but  no  such  law  shall  take 
effect  until,  at  a  general  election,  it  shall  have 
been  submitted  to  the  people  and  shall  have  re- 
ceived a  majority  of  all  the  votes  cast  for  and 
against  it  at  such  election;  and  all  moneys 
raised  by  authority  of  such  law  shall  be  applied 
only  to  the  specific  objeut  therein  stated,  or  to 
the  payment  of  the  debt  thereby  created,  and 
such  law  shall  be  published  in  at  least  one  news- 
Constitution — ^25 
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paper  in  each  county,  or  city  and  county,  if  one 
be  published  therein,  throughout  the  state,  for 
three  months  next  preceding  the  election  at 
which  it  is  submitted  to  the  people.  The  legis- 
lature may  at  any  time  after  the  approval  of 
such  law  by  the  people,  if  no  debt  shall  have 
been  contracted  in  pursuance  thereof,  repeal 
the  same. 

STATE  INDEBTEDNESS.— The  political  depart- 
ment of  the  state  government  is  the  sole  judge  of 
the  existence  of  war  or  insurrection.  (Franklin  v. 
State  Board,  23  Cal.  173;  People  v.  Pacheco,  27  Gal. 
175.) 

An  appropriation  for  the  purpose  of  repelling  an 
invasion  or  suppressing  insurrection,  reciting  the  ex- 
istence of  such  war,  is  conclusive  evidence  of  its 
existence.  (People  v.  Pacheco,  27  Gal.  175;  Beis  v. 
State,  133  Gal.  593.) 

The  constitution  does  not  impose  any  limitation 
upon  the  amount  of  state  indebtedness  in  case  of 
war,  to  repel  invasion  or  suppress  insurrection. 
(Franklin  v.  State  Board,  23  Gal.  173.) 

This  section  was  intended  to  prevent  the  state 
from  running  into  debt,  and  to  keep  hex  expendi-  v' 
tures,  except  in  certain  cases,  within  her  revenues. 
These  revenues  may  be  appropriated  in  anticipation 
of  their  receipt  as  effectually  as  when  actually  in 
the  treasury.  The  appropriation  of  the  moneys 
when  received  meets  the  services  as  they  are  ren- 
dered, thus  discharging  the  liabilities  as  they  arise, 
or  rather  anticipating  and  preventing  their  existence. 
(State  V.  McCauley,  15  Gal.  429.) 

This  provision  is  an  express  restriction  upon  the 
power  of  the  legislature,  and  there  is  no  power  in 
the  judiciary  to  set  it  aside,  whatever  inconvenience 
may  result  from  a  legitimate  application  of  it.  It  is 
not  simply  advisory  to  the  legislature,  but  is  manda- 
tory.    (Nougues  V.  Douglass,  7  Gal.  65.) 

It  includes  the  necessary  and  ordinary  expenses  of 
.the  state,  and  includes  an  expenditure  for  the  erec- 
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tion  of  a  state  capitol.  (Nougaes  ▼.  Douglass,  7  Cal. 
65.) 

This  provision  expressly  prohibits  the  legislature 
from  creating  a  debt  in  any  case  which  shall,  in 
the  aggregate  with  previous  debts  and  liabilities  of 
the  state,  exceed  the  sum  of  three  hundred  thousand 
dollars,  except  for  the  purposes  and  in  the  manner 
herein  provided.     (People  v.  Johnson,  6  Cal.  499.) 

This  provision  is  not  limited  to  the  power  to  borrow 
money,  but  includes  all  kinds  of  indebtedness  and 
an  indebtedness  for  constructing  a  road.  (People  v. 
Johnson,  6  Cal.  499.) 

It  does  not  apply  to  counties  or  municipal  corpo- 
rations.    (Pattison  v.  Yuba  County,  13  Cal.  175.) 

This  provision  distinguished  from  the  provision  of 
the  charter  of  San  Francisco  in  Argenti  ▼.  San 
Francisco,  16  Cal.  255. 

The  act  creating  the  board  of  state  priioa  com- 
missioners is  not  m  violation  of  this  section,  since 
the  sums  to  be  paid  were  to  be  paid  in  the  future,  and 
upon  the  performance  of  future  services,  and  until 
such  services  were  performed  there  was  no  debt 
against  the  state.  (State  v.  McCauley,  15  Cal.  429; 
McCauley  v.  Brooks,  16  Cal.  11.) 

An  act  providing  for  the  construction  of  a  state 
capitol,  and  only  authorizing  the  commissioners  to 
contract  for  one  hundred  thousand  dollars,  is  not 
in  violation  of  this  section.  (Koppikus  v.  State 
Capitol  Commrs.,  16  Cal.  248.) 

An  act  which  appropriates  a  sum  of  money  for 
the  future  and  directs  certain  payments  to  be  made 
out  of  the  same  at  designated  periods,  from  year  to 
year,  and  which  imposes  a  special  tax  to  meet  the 
same  as  they  become'  payable,  is  valid.  (People  v. 
Pacheco,  27  Cal.  175.) 

Indebtedness  which  has  been  authorized  by  the 
people,  debts  actually  paid,  and  current  liabilities  of 
the  state  for  which  provision  is  made  by  appropria- 
tion from  current  revenue,  cannot  be  considered  in 
determining  whether  the  legislature  has  exceeded  the 
constitutional  limitation.  (Bickerdike  v.  State,  144 
Cal.  681,  78  Pac.  270.) 

The  coyote  bounty  act  did  not  create  any  debt 
within  the  meaning  of  this  section.  (Bickerdike  y. 
State,  144  Cal.  681,  78  Pac.  270.) 
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Piiblication  of  aci« — In  the  absence  of  a  provision 
in  the  "San  Francisco  sea-wall  act,"  for  the  publica- 
tion required  by  this  section,  the  duty  to  provide  for 
the  publication  devolved  upon  the  governor,  (Spear  v. 
Beeves,  148  Cal.  501.) 

In  discharging  the  duty  of  making  the  publication 
required  by  this  section,  it  was  not  necessary  for  the 
governor  to  act  personally;  but  it  was  sufficient  that 
he  directed  the  secretary  of  state  to  make  it.  (Spear 
V.  Beeves,  148  Gal.  501.) 

It  is  not  necessary  that  the  act  as  published  should 
be  ofldaUy  attested.  (Spear  t.  Beeves,  148  Cal. 
501.) 
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ARTICLE  XVII. 

LAND   AND   HOMESTEAD   EXEMPTION. 

§     1.     Homesteads. 

§     2.     Land  monopoly. 

§     3.    Lands  granted  only  to  actual  settlers. 

Section  1.  The  legislature  shall  protect,  by 
law,  from  forced  sale  a  certain  portion  of  the 
homestead  and  other  property  of  all  heads  of 
families. 

HOMESTEAD. — The  word  *' homestead ' '  is  here 
used  in  the  popular  sense,  and  represents  the  dwell- 
ing-house at  which  the  family  resides,  with  the  usual 
appurtenances,  including  outbuildings  of  every  kind 
necessary  and  convenient  for  family  use,  and  land 
used  for  the  purposes  thereof.  (Gregg  v.  Bostwick, 
33  Cal.  220.) 

This  section  does  not  itself  create,  nor  does  it  vest, 
homestead  rights  in  persons  falling  within  the  gen- 
eral description.  It  is  merely  directory.  An  act  mak- 
ing the  failure  to  file  a  declaration  of  homestead  a 
forfeiture  of  the  homestead  right  is  valid.  (Noble 
V.  Hook,  24  Cal.  638.) 

The  constitution  contemplates  legislation  to  exempt 
the  homestead  from  forced  sale,  but  not  to  restrain 
voluntary  aUenation.     (Gee  v.  More,  14  Cal.  472.) 

This  provision  is  inoperatiye  in  Itself,  and  looks  to 
legislation  to  determine  how  far  and  in  what  man- 
ner the  homestead  shall  be  protected  from  forced 
sale.     (Carey  v.  Tice,  6  Cal.  625.) 

It  looks  to  the  legislature  to  fix  the  extent  of  the 
right  and  the  mode  of  its  protection,  with  the  limita- 
tion of  the  rights  of  creditors  therein.  (Beaton  v. 
Reid,  111  Cal.  484,  44  Pac.  167.) 

The  constitution  is  based  upon  the  idea  that  the 
homestead  is  to  be  carved  out  of  the  property  of  the 
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husband,  or  at  least  ont  of  the  common  property. 
(Gee  V.  More,  14  Cal.  472.) 

If  in  the  countiy,  the  homestead  may  include  a 
garden  or  farm;  if  in  a  town  or  city,  it  may  include 
one  or  more  lots  or  blocks.  It  need  not  be  compact 
in  form,  and  is  not  measured  by  fences  merely.  The 
only  tests  are  use  and  value.  (Gregg  v.  Bostwick, 
33  Cal.  220.) 

Statutes  for  the  purpose  of  carrying  out  the  con- 
stitutional command  as  to  the  preservation  of  the 
homestead  for  the  family  are  remedial,  and  should 
be  liberally,  or  at  least  fairly  and  reasonably,  and 
not  strictly,  construed.  (South wick  v.  Davis,  78  Cal. 
504,  21  Pac.  121.) 

As  to  what  constitutes  a  homestead,  see  Estate  of 
Gallagher,  134  Cal.  96,  66  Pac.  70. 

• 

Sec.  2.  The  holding  of  large  tracts  of  land, 
uncultivated  and  unimproved,  by  individuals  or 
corporations,  is  against  the  public>  interest,  and 
should  be  discouraged  by  all  means  not  incon- 
sistent with  the  rights  of  private  property. 

TBACTS  OF  LAND. — ^This  section  declares  a  pol- 
icy against  the  holding  of  large  tracts  of  land  un- 
cultivated, and  this  policy  should  not  be  limited  by 
a  narrow  construction  of  the  constitution.  (Fulton 
V.  Brannan,  88  Cal.  454,  26  Pac.  506.) 

Sec.  3.  Lands  belonging  to  this  state,  which 
are  suitable  for  cultivation,  shall  be  granted 
only  to  actual  settlers,  and  in  quantities  not 
exceeding  three  hundred  and  twenty  acres  to 
each  settler,  under  such  conditions  as  shall  be 
prescribed  by  law. 

PUBLIC  LANDS.— The  provision  of  this  section 
that  '^  lands  belonging  to  the  state  which  are  suita- 
ble for  Cultivation,  shall  be  granted  only  to  actual 
settlers"  operates  on    applications    made  before    as 
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well  as  those  made  after  the  constitution  took  effect. 
(Johnson  v.  Squires,  55  Gal.  103;  Moselj  v.  Torrence, 
71  Cal.  318,  12  Pac.  430.) 

This  section  speaks  with  reference  to  the  condition 
of  the  land  at  the  initiation  of  proceedings  for  pur- 
chase.    (Boggs  V.  Ganeard,  148  Cal.  710.) 

An  application  to  purchase  state  lands  made  by  one 
not  an  actual  settler,  before  the  adoption  of  the  new 
constitution^  and  who  had  made  no  payments  there- 
on, conferred  no  right  to  purchase  such  lands  after 
the  adoption  of  the  constitution.  (Urton  v.  Wilson, 
65  Gal.  11,  2  Pac.  411.) 

A  certificate  of  purchase,  obtained  before  the  adop- 
tion of  the  new  constitution,  is  not  impaired  by  this 
section.     (Miller  v.  Byrd,  90  Cal.  150,  27  Pac.  51.) 

"Suitable  for  cultivation." — The  phrase,  ''lands 
belonging  to  the  state  which  are  suitable  for  cultiva- 
tion," includes  all  of  its  lands  which  are  ready  for 
occupation,  and  which,  by  ordinary  farming  processes, 
are  fit  for  agricultural  purposes.  Thus  swamp-lands 
may  be  suitable  for  cultivation.  (Fulton  v.  Brannan,. 
88  Cal.  454,  26  Pac.  506;  Goldberg  v.  Thompson,  96 
Cal.  117,  30  Pac.  1019;  McNee  v.  Lynch,  88  Cal. 
519,  26  Pac.  508;  McDonald  v.  Taylor,  89  Cal.  42, 
26  Pac.  595;  Belcher  v.  Farren,  89  Cal.  73,  26  Pac. 
791;  Dewar  v.  Buiz,  89  Gal.  385,  26  Pac.  832;  Manley 
V.  Cunningham,  72  Cal.  236,  13  Pac.  622.) 

The  words  "suitable  for  cultivation ' '  mean  all 
lands  ready  for  occupation,  and  which  by  ordinary 
farm  processes  are  fit  for  agricultural  purposes. 
(Bobinson   v.   Eberhart,   148   Cal.   495.) 

It  is  a  question  of  fact  whether  state  land  is  suit- 
able or  unsuitable  for  cultivation.  (Bobinson  v. 
Eberhart,  148  Cal.  495.) 

Desert  land  is  not  suitable  for  cultivation,  although 
it  might  be  developed  by  boring  artesian  wells.  (Bob- 
inson V.  Eberhart,  148  Cal.  495.) 

The  fact  that  the  land  is  in  most  places  heavily 
covered  with  redwood  timber  and  brush,  that  it 
would  not,  when  cleared,  produce  ordinary  agricul- 
tural crops  in  average  quantities,  and  that-  it  is  more 
valuable  for  timber  than  for  agriculture,  does  not 
render  it  unsuitable  for  cultivation.  (Jacob  v.  Walk- 
er, 90  Cal.  43,  27  Pac.  48.) 
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Actual  settlers. — ^Ai\  acfaal  settler  is  one  who  es- 
tablishes himselb  upon  the  land,  or  fixes  his  resi- 
dence upon  it,  to  take  possession  for  his  exclusive 
occupancy  and  use,  with  a  view  of  acquiring  title  to 
it  by  purchase  from  the  state.  (Gavitt  v.  Mohr,  68 
Cal.  506,  10  Pac.  337.) 

Under  this  section  a  claimant  to  purchase  state 
lands  which  are  suitable  for  cultivation  must  be 
at  the  time  of  his  application  an  actual  settler  there- 
on.    (Gavitt  V.  Mohr,  68  Cal.  506,  10  Pac.  337.) 

The  fact  that  an  applicant  living  upon  swamp- 
land suitable  for  cultivation  removed  his  family 
therefrom  temporarily,  because  of  the  ill-health  of  a 
member  of  his  family,  does  not  show  nor  tend  to 
show  that  he  was  not  an  actual  settler.  (Maddux  ▼. 
Brown,  91  Cal.  523,  27  Pac.  771.) 

Interrention. — ^An  actual  settler  has  a  right  to 
intervene  in  a  contest  of  the  right  to  purchase  be- 
fore, but  Aot  after,  judgment.  (Smith  v.  Bobert^ 
1  Cal.  App.  148.) 

A  person  who  has  made  application  to  purchase 
land,  and  whose  application  has  been  rejected,  can- 
not intervene  m  a  contest  between  other  claimants 
and  raise  the  point  that  the  parties  had  agreed  to  di- 
vide the  land  in  order  to  evade  the  provision  of  this 
seetioa.    (Youle  ▼.  Thomas,  146  Cal.  537,  80  Pac.  714.) 
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ARTICLE  XVIII. 

AMENDING    AND    REVISING    THE     CONSTITU- 
TION. 

§     1.    Proposal  of  amendments — Submission  to  vote. 
§    2.    Eevision — Convention  for. 

Section  1.  Any  amendment  or  amendments 
to  this  con'stitution  may  be  proposed  in  the 
senate  or  assembly,  and  if  two-thirds. of  all  the 
members  elected  to  each  of  the  two  houses  shall 
vote  in  favor  thereof,  such  proposed  amend- 
ment or  amendments  shall  be  entered  in  their 
journals,  with  the  yeas  and  nays  taken  thereon ; 
and  it  shall  be  the  duty  of  the  legislature  to 
submit  such  proposed  amendment  or  amend- 
ments to  the  people  in  such  manner,  and  at 
such  time,  and  after  such  publication,  as  may 
be  deemed  expedient.  Should  more  amend- 
ments than  one  be  submitted  at  the  same  elec- 
tion they  shall  be  so  prepared  and  distin- 
guished, by  numbers  or  otherwise,  that  each  can 
be  voted  on  separately.  If  the  people  shall  ap- 
prove and  ratify  such  amendment  or  amend- 
ments, or  any  of  them,  by  a  majority  of  the 
qualified  electors  voting  thereon,  such  amend- 
ment or  amendments  shall  become  a  part  of  this 
constitution. 

OOKSTITUTIONAL    AMENDMENTS.— A    general 
act   afl   to    the   Bubmission   of    constitutional   amend- 
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ments  is  valid;  and  it  is  not  necessary  that  an  amend- 
ment be  submitted  specially  by  the  legislature    pro 
posing  it.     (Martin  y.  Election  Commrs.,  126  Gal.  404, 
58  Pac.  932.) 

When  the  Political  Code  provides  for  the  eertifica 
tion  of  proposed  constitutional  amendments  by  the 
secretary  of  state  to  the  county  clerks  ''not  less  than 
twenty-five  days  before  election,"  and  provide!  for 
the  printing  of  such  amendments  upon  the  ballots, 
it  is  be  presumed  that  they  are  to  be  voted  upon 
at  the  next  general  election  after  the  proposal  of 
the  amendment,  and  this  section  is  sufficiently  com- 
plied with.  (People  v.  Curry,  130  CaU  82,  62  Pac. 
516,  Temple,  J.,  and  Harrison,  J.,  dissenting.) 

The  constitution  does  not  permit  the  legislature 
to  propose  an  amendment  that  will  not  upon  its  adop- 
tion by  the  people  become  an  effective  part  of  the 
constitution;  nor  one  which,  if  ratified,  will  take 
effect  only  at  the  will  of  other  persons,  or  upon  the 
approval  of  such  other  persons,  or  on  some  specified 
act  or  condition.  (Livermore  v.  Waite,  102  Cal.  113, 
36  Pac.  424.) 

The  constitution  can  neither  be  revised  nor  amend- 
ed, except  in  the  manner  prescribed  by  itself,  and 
the  power  conferred  upon  the  legislature  by  this  sec- 
tion must  be  strictly  construed.  (Livermore  v.  Waite, 
102  Cal.   113.) 

The  time  at  which  a  proposed  amendment  to  the 
constitution  is  to  be  submitted  to  the  people  for 
ratification  must  be  fixed  by  an  act  of  tiie  legisla- 
ture, approved  by  the  governor  in  the  same  manner 
as  other  acts.  (Hatch  v.  Stoneman,  66  Cal.  632,  6 
Pac.  734.) 

An  amendment  need  not  be  entered  in  the  Joomals 
at  lengtht  but  it  is  sufficient  if  entered  by  identify- 
ing reference  to  the  title  of  the  amendment.  (Thom- 
ason  V.  Buggies,  69  Cal.  465,  11  Pac.  20;  Oakland 
Pav.  Co.  V.  Tompkins,  72  Cal.  5,  12  Pac.  801;  Thoma- 
son  V.  Ashworth,  73  Cal.  73,  14  Pac.  615.  But  fee 
Oakland  Pav.  Co.  v.  Hilton,  69  Cal.  479,  11  Pac.  3.) 

Sec.  2.  Whenever  two-thirds  of  the  members 
<>1p.cted  to  each  branch  of  the  legislaturt  ahaU 
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deem  it  necessary  to  revise  this  constitution, 
they  shall  recommend  to  the  electors  to  vote  at 
the  next  general  election  for  or  against  a  con- 
vention for  that  purpose,  and  if  a  majority  of 
the  electors  voting  at  such  election  on  the 
proposition  for  a  convention  shall  vote  in  favor 
thereof,  the  legislature  shall,  at  its  next  session, 
provide  by  law  for  calling  the  same.  The  con- 
vention shall  consist  of  a  number  of  delegates 
not  to  exceed  that  of  both  branches  of  the  legis- 
lature, who  shall  be  chosen  in  the  same  manner, 
and  have  the  same  qualifications,  as  members 
of  the  legislature.  The  delegates  so  elected  shall 
meet  within  three  months  after  their  election 
at  such  place  as  the  legislature  may  direct.  At 
a  special  election  to  be  provided  for  by  law,  the 
constitution  that  may  be  agreed  upon  by  such 
convention  shall  be  submitted  to  the  people  for 
their  ratification  or  rejection,  in  such  manner 
as  the  convention  may  determine.  The  returns 
of  such  election  shall,  in  such  manner  as  the 
convention  shall  direct,  be  certified  to  the 
executive  of  the  state,  who  shall  call  to  his  as- 
sistance the  controller,  trisasurer,  and  secretary 
of  state,  and  compare  the  returns  so  certified  to 
him ;  and  it  shall  be  the  duty  of  the  executive  to 
declare,  by  his  proclamation,  such  constitution, 
as  may  have  been  ratified  by  a  majority  of  all 
the  votes  cast  at  such  special  election,  to  be  the 
constitution  of  the  state  of  California. 
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ARTICLE  XIX. 

CHINESE. 

§  1.  Protection  from  alien  paupers,  etc. 

§  2.  Corporations  prohibited  from  hiring  Chinese. 

§  3.  Public  works,  Chinese  not  to  be  employed  on. 

§  4.  Coolieism  prohibited — Bemoval  of  Chinese. 

Section  1.  The  legislature  shall  prescribe  all 
necessary  regulations  for  the  protection  of  the 
state,  and  the  counties,  cities,  and  towns  thereof, 
from  the  burdens  and  evils  arising  from  the 
presence  of  aliens  who  'are  or  may  become 
vagrants,  pailpers,  mendicants,  criminals,  or  in- 
valids afflicted  with  contagious  or  infectious 
diseases,  and  from  aliens  otherwise  dangerous 
or  detrimental  to  the  well-being  or  peace  of  the 
state,  and  to  impose  conditions  upon  which  such 
persons  may  reside  in  the  state,  and  to  provide 
the  means  and  mode  of  their  removal  from  the 
state,  upon  failure  or  refusal  to  comply  with 
such  conditions;  provided,  that  nothing  con- 
tained in  this  section,  shall  be  construed  to  im- 
pair or  limit  the  power  of  the  legislature  to 
pass  such  police  laws  or  other  regulations  as  it 
may  deem  necessary. 

POLICE  BEQULATIONS.— A  state  has  the  power 
to  exclude  from  its  limits  paupers,  vagabonds,  and 
criminals,  or  sick,  diseased,  infirm,  and  disabled  per- 
sons, who  are  liable  to  become  a  public  charge,  or 
to   admit  them  only  on  such  terms  as  will  prevent 
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the  state  from  being  burdened  with  their  support. 
(State   V.    Steamship   Constitution,   42    Gal.    578.) 

The  power  to  exclude  from  the  limits  of  a  state 
persons  not  paupers,  etc.,  is  a  regulation  of  commerce, 
and  cannot  be  exercised  by  the  state.  (State  y. 
Steamship  Constitution,  42  Cal.  578.) 

An  act  giving  the  horticultural  commissioners 
power  to  abate  a  nuisance  caused  by  insect  pests  in 
orchards,  etc.,  is  authorized  by  this  section.  (Los 
Angeles  Co.  v.  Spencer,  126  Cal.  670,  59  Pac.  202; 
Eiverside  Co.  v.  Butcher,  133  Cal.  324.) 

An  act  requiring  all  children  attending  the  public 
schools  to  be  vaccinated  is  authorized  by  this  section. 
(Abeel  v.  Clark,  84  Cal.  226,  24  Pac.  383.) 

An  act  levying  upon  each  person  of  the  Mongolian 
race  a  monthly  license  tax  of  two  dollars  and  fifty 
cents  for  working  the  mines,  or  for  prosecuting  any 
business,  is  in  violation  of  the  commerce  clause  of 
the  United  States  constitution.  (Lin  Sing  v.  Wash- 
bum,  20  Cal.   534.) 

An  act  forbidding  the  landing  of  lewd  or  debauched 
women  within  the  state  is  valid.  (Ex  parte  Ah  Fook, 
49   Cal.  402.) 

An  act  requiring  all  fruit  shipped  to  be  labeled 
with  the  locality  in  which  it  is  grown  is  not  a  valid 
exercise  of  the  power  given  by  this  section.  (Ex 
parte  Hayden,  147  Cal.  649,  82  Pac.  315.) 

Sec.  2.  No  corporation  now  existing  or  here- 
after formed  under  the  laws  of  this  state,  shall, 
after  the  adoption  of  this  constitution,  employ, 
directly  or  indirectly,  in  any  capacity,  any 
Chinese  or  Mongolian.  The  legislature  shall 
pass  such  laws  as  may  be  necessary  to  enforce 
this  provision. 

CHINESE  LABOR. — This  provision  of  the  constitu- 
tion is  in  conflict  with  the  treaty  between  the  United 
States  and  China,  and  is  void.  (In  re  Parrott,  1 
Fed.  481.    See,  also,  Baker  v.  City  of  Portland,  3  Pac. 


Art.  XIX,  §§  3, 4    CONSTITUTION  or  1879.  398 

C.  L.  J.  469;  Chapman  v.  Toy  Long,  4  Saw.  28;  Ex 
parte  Ah  Cue,  101  CaL  197,  35  Pac.  556.) 

Sec.  3.  No  Chinese  shall  be  employed  on  any 
state,  county,  municipal,  or  other  public  work, 
except  in  punishment  for  crime. 

CHINESE  EMPLOYMENT.— Ad  to  the  validity  of 
this  provision,  see  Baker  v.  City  of  Portland,  3  Pac. 
C.  L.  J.  472. 

Sec.  4.  The  presence  of  foreigners  ineligible 
to  become  citizens  of  the  United  States  is  de- 
clared to  be  dangerous  to  the  well-being  of  the 
state,  and  the  legislature  shall  discourage  their 
immigration  by  all  the  means  within  its  power. 
Asiatic  coolieism  is  a  form  of  human  slavery, 
and  is  forever  prohibited  in  this  state,  and  all 
contracts  for  coolie  labor  shall  be  void.  All 
companies  or  corporations,  whether  formed  in 
this  country  or  any  foreign  country,  for  the 
importation  of  such  labor,  shall  be  subject  to 
such  penalties  as  the  legislature  may  prescribe. 
The  legislature  shall  delegate  all  necessary 
power  to  the  incorporated  cities  and  towns  of 
this  state  for  the  removal  of  Chinese  without  the 
limits  of  such  cities  and  towns,  or  for  their  loca- 
tion within  prescribed  portions  of  those  limits, 
and  it  shall  also  provide  the  necessary  legisla- 
tion to  prohibit  the  introduction  into  this  state 
of  Chinese  after  the  adoption  of  this  constitu- 
tion. This  section  shall  be  enforced  by  ap- 
propriate legislation. 
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IMMiaBATION.— As  to  tlie  validity  of  legisla- 
tion excluding  foreigners,  see  State  v.  Steamship 
Constitution,  42  Cal.  578;  tiin  Sing  v.  Washburn,  20 
Cal.  534;  Ex  parte  Ah  Fook,  49  Cal.  402;  In  re  Par- 
rott,  1  Fed.  481;  Baker  v.  City  of  Portland,  3  Pac. 
C.  L.  J.  472;  Ho  Ah  Kow  v.  Nuuan,  3  Pae.  C.  L.  J. 
413. 
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ARTICLE  XX. 

MISCELLANEOUS  SUBJECTS. 

§     1.     Seat   of   government. 

§    2.     Dueling,  disabilities  arising  from. 

§    3.     Oath   of   office. 

§  4.  Election  and  appointment  of  officers  and  com- 
missioners. 

§    5,    Fiscal  year. 

§     6.     Suits  against  state. 

§     7.     Marriage  contracts,  validity  of. 

§     8.     Separate  property  of  husband  and  wife. 

§     9.     Perpetuities  not  allowed. 

§  10.  Disqualification  for  office  by  giving  or  taking 
bribe. 

§  11.  Exclusion  from  office,  jury,  and  right  of  suf- 
frage of  certain  persons — ^Protection  of  right 
of  suffrage. 

§  12.    Besidence,  when  absence  not  to  affect. 

§  13.     Plurality  vote  to  elect. 

§  14.     State  board  of  health. 

§  15.     Mechanic's  lien. 

§  16.    Term  of  office,  duration  of. 

§  17.     Eight  hours  a  legal  day's  labor. 

§  18.     Sex  not  a  disqualification  for  business. 

§  19.     Payment  of  expenses  of  convention. 

§  20.     Election  of  officers — Term,  when  commences. 

Section  1.  The  city  of  Sacramento  is  hereby 
declared  to  be  the  seat  of  government  of  this 
state,  and  shall  so  remain  until  changed  by  law ; 
but  no  law  changing  the  seat  of  government 
shall  be  valid  or  binding  unless  the  same  be  ap- 
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proved  and  ratified  by  a  majority  of  the  quali- 
fied electors  of  the  state  voting  therefor  at  a 
general  state  election,  under  such  regulations 
and  provisions  as  the  legislature,  by  a  two- 
thirds  vote  of  each  house,  may  provide,  submit- 
ting the  question  of  change  to  the  people. 

SEAT  OF  GOVEBNMENT.— This  Bection  is  sub- 
ject to  amendment  in  the  same  manner  as  any  other 
part  of  the  constitution.  (Livermore  v.  Waite,  102 
Cal.  113,  36  Pac.  424.) 

The  "proposed  constitutional  amendment  of  1893  to 
change  the  seat  of  government  to  San  Jose  was  held 
invalid  and  ineffective,  its  operation  being  limited 
upon  the  uncertain  conditions  of  the  donation  to  the 
state  of  not  less  than  ten  acres  of  land,  and  one 
miUion  doUars  in  money,  and  the  approval  by  the 
governor,  secretary  of  state,  and  attorney  general  of 
the  site  so  donated.  (Livermore  v.  Waite,  102  Cal. 
113,  36  Pac.  424.) 

An  act  making  VaUejo  the  permanent  seat  of 
government,  and  providing  that  one  Vallejo  should 
give  a  bond  for  the  performance  of  the  proposition 
which  he  had  submitted  to  the  legislature,  and  should 
provide  a  statehouse,  and  failing  to  do  so,  'Hhen 
this  act  to  be  void,''  is  constitutional,  and  operated 
to  change  the  seat  of  government  and  cannot  be  de- 
feated by  the  breach  of  the  condition.  (People  v. 
Bigler,  5  Cal.  23.)  . 

Sec.  2.  Any  citizen  of  this  state  who  shall 
after  the  adoption  of  this  constitution,  fight  a 
duel  with  deadly  weapons,  or  send  or  accept  a 
challenge  to  fight  a  duel  with  deadly  weapons, 
either  within  this  state  or  out  of  it,  or  who  shall 
act  as  second,  or  knowingly  aid  or  assist  in  any 
manner  those  thus  offending,  shall  not  be  al- 
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lowed  to  hold  any  office  of  profit,  or  to  enjoy 
the  right  of  suffrage  under  this  constitution. 

Sec.  3.  Members  of  the  legislature,  and  all 
officers,  executive  and  judicial,  except  such  in- 
ferior officers  as  may  be  by  law  exempted,  shall, 
before  they  enter  upon  the  duties  of  their  re- 
spective offices,  take  and  subscribe  the  following 
oath  or  affirmation: 

''I  do  solemnly  swear  (or  affirm,  as  the  case 
may  be),  that  I  will  support  the  constitution  of 
the  United  States  and  the  constitution  of  the 
state  of  California,  and  that  I  will  faithfully 
discharge  the  duties  of  the  office  of . ,  ac- 
cording to  the  best  of  my  ability.** 

And  no  other  oath,  declaration,  or  test  shall 
be  required  as  a  qualification  for  any  office  or 
public  trust. 

OATH  OF  OFFICE.— The  tenmi  "offiee"  «Dd 
''public  trust"  have  relation  to  such  duties  and  re- 
sponsibilities as  are  of  a  public  nature.  (Ex  parte 
Yale,  24  Cal.   241.) 

An  attorney  at  law  does  not  hold  an  "office"  or 
''public  trust"  within  the  meaning  of  this  section. 
(Ex  parte  Yale,  24  Cal.  241;  Cohen  v.  Wright,  22  Cal. 
293.) 

This  provision  does  not  prohibit  the  legislature  from 
prescribing  an  oath  to  such  officers  in  a  different 
form  of  words  from  that  herein  used,  if  the  meaning, 
object,  and  intent  of  the  section  be  not  violated. 
(Cohen  v.  Wright,  22  Cal.  293.) 

It  is  competent  for  the  legislature  to  make  the  tak- 
ing of  the  oath  of  office  a  condition  sabsequent.  (Ball 
V.  Kenfield,  55  Cal.  320.) 

The  legislature  can  neither  increase  nor  diminish 
tb«  qii all fi cations  which  the  eonstitntion  ban  prASAribp/l 
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for  eligibility  to  any  offices  created  by  that  instru- 
menty  but  may  prescribe  any  qualifications  for  offices 
created  by  the  legislature.  (Sheehan  v.  Scott,  145 
Cal.  684,  79  Pac.  350.) 

It  is  to  be  presumed  that  officers  will  qualify  within 
a  reasonable  time  consistent  with  their  duties. 
(Brodie  v.  Campbell,  17  Cal.  11.) 

The  provisions  of  the  Purity  of  Election  Iiaw  re- 
quiring a  successful  candidate  for  office  to  support 
his  statement  of  election  expenses  by  his  oath,  as  a 
prerequisite  to  his  right  to  take  office,  is  in  violation 
of  this  section,  as  they  impose  an  oath  or  test  sub- 
stantially different  from  that  made  exclusive  by  the 
construction.     (Bradley  v.  Clark,  133  Cal.  196.) 

Sec.  4.  All  officers  or  commissioners  whose 
election  or  appointment  is  not  provided  for  by 
this  constitution,  and  all  officers  or  commission- 
ers whose  offices  or  duties  may  hereafter  be 
created  by  law,  shall  be  elected  by  the  people, 
or  appointed,  as  the  legislature  may  direct. 

ELECTION  AND  APPOINTMENT  OF  0FPI0EB8. 

This  section  does  not  prevent  the  legislature  itself 
from  electing  an  officer  created  by  it.  (People  v. 
Langdon,  8  Cal.  1.) 

The  words  "elect"  and  << appoint"  are  used  synony- 
mously in  the  constitution.  (People  v.  Langdon,  8 
Cal.  1.) 

This  section  does  not  authorize  the  legislature  to 
exercise  the  power  of  appointment  to  office,  if  that 
is  essentially  an  executive  function,  under  section  1, 
article  3,  of  the  constitution.  (People  v.  Freeman, 
80  Cal.  233,  22  Pac.  173.) 

The  constitution  does  not  prohibit  the  legislature 
from  conferring  on  a  voluntary  association  of  persons, 
who  are  not  citizens  of  the  United  States,  nor  electors 
of  the  city,  the  power  to  elect  a  person  to  fill  an  office 
created  by  the  legislature.  (In  re  Bulger,  4$  Cal. 
553.) 

The  provision  of  the  act  regulating  the  practice  of 
medicine  and  surgery,  that  the  board  of  examiners 
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shall  be  appointed  by  certain  medical  societies  is  au- 
thorized by  this  section.  (Ex  parte  Gerino,  143  Cal. 
412.) 

Under  this  section  officers  may  be  appointed  by  the 
legislature  itself,  or  the  duty  oi  appointment  may  be 
delegated  and  imposed  upon  some  other  person  or 
body.     (Ex  parte  Gerino,  143  Cal.  412.) 

Sec.  5.  The  fiscal  year  shall  commence  on 
the  first  day  of  July. 

FISCAL  YEAB. — The  fiscal  year  ends  with  the 
thirtieth  day  of  June.  (BoUins  v.  Wright,  93  Cal. 
395,   29   Pac.   58.) 

An  act  legalizing  assessments  for  taxes  for  the 
fiscal  year  ending  on  the  first  day  of  March  is  not 
void  because  the  constitution  provides  that  the  fiscal 
year  shall  commence  on  the  first  day  of  July,  but 
the  word  ''fiscal  "in  the  act  may  be  treated  as  sur- 
plusage.    (People  V.  Todd,  23  Cal.  181.) 

Sec.  6.  Suits  may  be  brought  against  the 
state  in  such  manner  and  in  such  courts  as  shall 
be  directed  by  law. 

Suits  against  the  state. — ^Where  an  action  is  prop- 
erlv  brought  against  the  state,  the  attorney  general 
has  power  to  appear,  although  the  state  has  not 
been  regularly  summoned.  (California  &  Northern 
Ey.  V.  State,  1  Cal.  App.  142,  81  Pac.  971.) 

Even  prior  to  the  amendment  to  section  1240  of  the 
Code  of  Civil  Procedure,  a  suit  might  be  maintained 
against  the  state  to  condemn  lands  belonging,  to  it. 
(California  &  Northern  By.  v.  State,  1  Cal.  App.  142, 
81  Pac.  971.) 

Sec.  7.  No  contract  of  marriage,  if  other-, 
wise  duly  made,  shall  be  invalidated  for  want  of 
conformity  to  the  requirements  of  any  religious 
sect 
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Sec.  8.  All  property,  real  and  personal, 
owned  by  either  husband  or  wife  before  mar- 
riage, and  that  acquired  by  either  of  them  after- 
ward by  gift,  devise,  or  descent,  shaU  be  their 
separate  property. 

8EPABATE  PBOPEBTT.— The  word  "separate'* 
neither  enlarges  nor  limits  her  right  to  the  property 
mentioned,  bflt  merely  distinguishes  it  from  her  com- 
mon property.  (Dow  v.  Gould  &  Curry  etc.  Min.  Co., 
31  Cal.  629.) 

The  last  clause  of  the  corresponding  section  of  the 
old  constitution  refers  only  to  the  disabilities  under 
which  the  wife  labored  at  common  law  by  reason  of 
coverture.  (Dow  v,  Gould  &  Curry  etc.  Min.  Co.,  31 
Cal.  629.) 

In  the  absence  of  any  agreement  the  husband  ac- 
quires no  interest  in  the  separate  property  of  the  wife 
by  bestowing  labor  upon  it.  (Lewis  v.  Johns,  24  Cal. 
98.) 

All  property  which  can  be  shown  by  satisfactory 
testimony  to  belong  to  the  separate  estate  of  the  wife, 
whether  real,  personal,  or  mixed,  and*  all  the  rents, 
issues  and  profits  thereof,  are  sacred  to  the  use  and 
enjoyment  of  the  wife,  and  cannot  be  held  to  an- 
swer for  the  debts  of  the  husband.  (Lewis  v.  Johns, 
24  CaL  98.) 

The  term  "separate  property"  is  used  in  its  com- 
mon-law sense,  and  by  that  law  "separate  property'' 
means  an  estate  held,  both  in  its  use  and  title,  for 
the  exclusive  benefit  of  the  wife.  To  give  the  hus- 
band or  his  creditors  any  claim  upon  the  separate 
property  of  the  wife  is  unconstitutionaL  (George  v. 
Ransom,  15  Cal.  322.) 

An  act  requiring  a  deed  conveying  the  separate 
property  of  the  wSe  to  be  signed  by  the  husband  is 
rot  unconstitutional.  (Dow  v.  Gould  &  Curry  etc. 
Min.  Co.,  31  Cal.  629.) 

As  to  whether  property  devised  in  pursuance  of  a 
contract  is  separate  property,  see  Bell  v.  Wyman,  1-L7 
Cal.  514,  82  Cal.  39. 
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Sec.  9.  No  perpetuities  shall  be  allowed  ex- 
cept for  eleemosynary  purposes. 

PEBPEt  uiTlES. — ^Trusts  for  perpetual  charitable 
uses  are  not  in  conflict  with  this  section.  (Estate  of 
Hinckley,  68  Cal.  457.) 

The  term  "eleemosynary"  is  not  confined  to  alms- 
giving or  charity  shown  exclusively  to  the  poor,  but 
includes  all  charitable  purposes,  including  schools, 
as  well  as  asylums,  hospitals,  and  religious  institu- 
tions.    (People  V.  Cogswell,  113  Cal.  130,"  45  Pac.  270.) 

A  trust  for  the  perpetual  care  of  a  burial  plot  is  in 
violation  of  this>  provision.  (Estate  of  Gay,  138  Cal. 
552.) 

Sec.  10.  Every  person  shall  be  disqualified 
from  holding  any  office  of  profit  in  this  state 
who  shall  have  been  convicted  of  having  given 
or  offered  a  bribe  to  procure  his  election  or  ap- 
pointment 

Sec.  11.  Laws  shall  be  made  to  exclude  from 
office,  serving  on  juries,  and  from  the  right  of 
suffrage,  persons  convicted  of  bribery,  perjury, 
forgery,  malfeasance  in  office,  or  other  high 
crimes.  The  privilege  of  free  suffrage  shall  be 
supported  by  laws  regulating  elections  and  pro- 
hibiting, under  adequate  penalties,  all  undue 
influence  thereon  from  power,  bribery,  tumult, 
or  other  improper  practice. 

BRIBEBY. — ^Where  a  candidate  for  ofice  publicly 
pledges  himself  before  the  election  to  perform  the  du- 
ties of  the  omce  for  less  than  the  compensation  estab- 
lished by  law,  and  by  reason  thereof  a  sufficient  num- 
ber of  voters  were  induced  to  vote  for  him  to  secure 
him  the  election,  his  election  is  void.  (State  v.  Col- 
lier, 3  Pac.  C.  L.  J.  394;  State  v.  Purdy,  36  Wis.  213.) 
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A  vote  given  for  a  public  officer,  in  consideration 
of  his  promise,  in  case  he  should  be  elected,  to  do- 
nate a  sum  of  money,  or  other  valuable  thing  to  a 
third  party,  is  void.  (Tucker  v.  Aiken,  7  N.  H.  140; 
Alvord  V.  Collin,  20  Pick.  428.) 

See,  further.  State  v.  Church,  5  Or.  375;  Common- 
wealth V.  Shaver,  3  Watts  &  S.  338. 

SUFFRAGE. — This  section  does  not  authorize  the 
passage  of  a  law  curtailing  the  privilege  of  free  suf- 
frage.    (Spier  V.  Baker,  120  Cal.  370,  52  Pac.  659.) 

Sec.  12.  Absence  from  this  state,  on  business 
of  the  state  or  of  the  United  States,  shall  not 
affect  the  question  of  residence  of  any  person. 

Sec.  13.  A  plurality  of  the  votes  given  at 
any  election  shall  constitute  a  choice,  where  not 
otherwise  directed  in  this  constitution. 

Sec.  14.  The  legislature  shall  provide,  by 
law,  for  the  maintenance  and  efficiency  of  a 

state  board  of  health. 

» 

Sec.  15.  Mechanics,  materialmen,  artisans, 
and  laborers  of  every  class,  shall  have  a  lien 
upon  the  property  upon  which  they  have  be- 
stowed labor  or  furnished  material  for  the  value 
of  such  labor  done  and  material  furnished ;  and 
the  legislature  shall  provide,  by  law,  for  the 
speedy  and  efficient  enforcement  of  such  liens. 

MECHANICS'  I.IENS.— This  section  is  not  self- 
executing  and  is  inoperative,  except  as  supplementeci 
by  legislation.  (Spinney  v.  Griffith,  98  Cal.  149,  32 
Pac.  974.) 

The  constitution  by  this  section  has  left  to  the 
legislature  the  duty  of  providing  for  the  enforcement 
of  these  liens.  (MorsA  v.  Da  Ardo,  1Q7  Cal.  622,  40 
Pac  101  a,) 
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The  legislature  has  power  to  provide  that  the  owner 
shall  be  liable  to  materialmen  and  laborers,  unless 
he  executes  his  contract  in  a  certain  form,  and  files  it 
in  the  recorder's  office.  (Kellogg  v.  Howes,  81  Cal. 
170,   22  Pac.  509.) 

This  section  does  not  give  a  lien  upon  public  bnild- 
IngB  or  property.  (Mayrhofer  v.  Board  of  Education, 
89  Cal.  llOi  26  Pac.  646.) 

Sections  1183  to  1199  of  the  Code  of  Ciyil  Proce- 
dure not  being  inconsistent  with  this  section,  re- 
mained in  force  after  its  adoption.  ^(Germania  Bldg. 
e\fi,  Assn.  v.  Wagner,  61  Cal.  349.) 

The  provision  of  this  section  respecting  mechanics' 
liens  is  subordinate  to  the  Declaration  of  Bights. 
(Stimson  M.  Co.  v.  Braun,  136  Cal.  122,  68  Pac.  481.) 

The  provision  of  section  1203  of  the  Code  of  Civil 
Procedure  requiring  contractors  for  the  erection  of 
buildings  to  secure  their  contracts  by  bonds  is  not 
authorized  by  this  section.  (Shaughnessy  v.  Ameri- 
can Surety  Co.,  138  Cal.  543.) 

This  section  only  provides  for  a  lien  where  the  ma- 
terials have  actually  been  used  upon  the  'property 
upon  which  the  lien  is  claimed.  (Bennett  v.  Beadly, 
142   Cal.   239.) 

This  section  authorizes  the  legislature  to  a^ow 
counsel  fees  in  actions  to  foreclose  mechanics'  liens. 
(Peckham  v.  Fox,  1  Cal.  App.  307,  82  Pac.  91.) 

The  right  of  materialmen,  artisans,  and  laborers  to 
have  a  lien  for  the  full  value  of  labor  or  materials 
furnished  is  solemnly  guaranteed  by  the  constitution, 
and  legislation  must  be  subordinate  to  and  in  con- 
sonance with  this  provision.  (Hampton  v.  Christen- 
sen,  148  Cal.  729.) 

This  section  did  not  repeal  existing  statutes  provid- 
ing for  the  enforcement  of  liens  of  mechanics. 
(Peckham  v.  Fox,  1  Cal.  App.  307,  82  Pac.  91.) 

Sec.  16.  When  the  term  of  any  oflScer  or 
commissioner  is  not  provided  for  in  this  consti- 
tution, the  term  of  such  officer  or  commissioner 
may  be  declared  by  law;  and,  if  not  so  declared, 
such  officer  or  commissioner  shall  hold  his  posi- 


409 


CONSTITUTION   Of  Ibiif.         Art.  XX,  §  16 


tion  as  such  officer  or  conunissioner  during  the 
pleasure  of  the  authority  making  the  appoint- 
ment; but  in  no  case  shall  such  term  exceed 
four  years;  provided,  however,  that  in  the  case 
of  any  officer  or  employe  of  any  municipality 
governed  under  a  legally  adopted  charter,  the 
provisions  of  such  charter  with  reference  to  the 
tenure  of  office  or  the  dismissal  from  office  of 
any  such  officer  or  employe  shall  control. 
(Amendment  adopted  November  6,  1906.) 

[ORIGINAL  SECTION.] 

See.  16.  When  the  term  of  any  officer  or  commis- 
sioner is  not  provided  for  in  this  constitution,  the  term 
of  such  officer  or  commissioner  may  be  declared  by 
law;  and,  if  not  so  declared,  such  officer  or  commis- 
sioner shall  hold  his  position  as  such  officer  or  com- 
missioner during  the  pleasure  of  the  authority  making 
the  appointment;  but  in  no  case  shall  such  term  ex- 
ceed four  years. 

TEBM  OF  OFFICE. — ^This  section  being  a  re-enact- 
ment of  section  7,  article  11,  of  the  former  constitu- 
tion, must  be  construed  in  the  same  manner.  (People 
y.  Edwards,  93  Cal.  153.) 

The  word  ''duration"  signifies  extent,  limit,  or 
time.     (People  v.  Hill,  7  Cal.  97.) 

A  hospital  physician  of  the  county  is  not  a  public 
officer.  (People  v.  Wheeler,  136  Cal.  652,  69  Pac. 
435.) 

This  section  only  applies  to  officers  whose  term  is 
''not  provided  for  in  the  constitution"  and  does  not 
apply  to  superior  Judges.  (People  v.  Campbell,  138 
Cal.  11.) 

"Qood  behavior"  is  not  a  term  within  the  meaning 
of  this  section.     (Somers  v.  State,  58  S.  Dak.  584.) 
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The  legislature  may  direct  the  time  and  mode  of 
the  election  of  an  officer  whose  term  is  prescribed  by 
the  constitution,  but  cannot  change  the  tenure.  (Peo- 
ple V.  Burbank,  12  Cal.  378.) 

Where  an  officer  la  appointed  for  two  years,  he 
does  not  hold  by  the  tenure  of  the  approbation  of 
the  appointing  power.     (People  v.  Beid,  6  Cal.  288.) 

An  officer  appointed  to  hold  for  one  year,  or  until 
his  successor  should  be  appointed  and  qualified,  has 
no  fixed  term,  and  he  may  be  removed  at  any  time 
by  the  appointing  power.  (Higgins  v.  Cole,  100  Cal. 
260,  34  Pac.  678.) 

This  section  refers  to  officers  of  statutory  creation 
as  well  as  to  officers  mentioned  in  the  constitution 
itself.     (People  v.  Perry,  79  Cal.  105,  21  Pac.  423.) 

The  commissioners  to  manage  the  Yosemlte  Valley 
are  officers  of  the  state  within  the  meaning  of  this 
section,  and  their  terms  expired  four  years  after  their 
appointment.     (People  ▼.  Ashburner,  55  Cal.  517.) 

The  commissioners  of  the  funded  debt  of  San  Fran- 
cisco were  not  officers.  (People  v.  Middleton,  28  Cal. 
COS.) 

The  members  of  the  board  of  health  of  San  Fran- 
cisco are  oliicers  within  the  meaning  of  this  section, 
and  a  statute  fixing  their  term  of  office  at  five  years 
is  unconstitutional  and  leaves  the  duration  of  the 
term  unfixed  and  subject  to  the  pleasure  of  the  gov- 
ernor.    (People  V.  Perry,  79  Cal.  105,  21  Pac.  423.) 

The  health  inspector  of  San  Francisco  is  an  officer. 
(Patton  V.  Board  of  Health,  127  Cal.  388,  59  Pac.  702.) 

As  to  who  are  officers  generally,  see  Yaugn  v.  Eng- 
lish, 8  Cal.  39;  Crawford  v.  Dunbar,  52  Cal.  36;  Far- 
rell  V.  Sacramento,  85  Cal.  408,  .24  Pac.  868;  State 
\-.  Brandt,  41  Iowa,  593;  Somers  v.  State,  5  S.  Dak. 
584;  United  States  v.  Hartwell,  6  Wall.  385;  note,  72 
Am.  Dec.  179-189;  Wright  v.  Laugenour,  65  CaL  280; 
Phelps  V.  Winchomb,  3  Bulst.  77. 

The  legislature  cannot  provide  that  officers  ap- 
pointed by  a  board  shall  not  be  removed  without  just 
Chuse,  where  the  duration  of  their  terms  is  not  fixed. 
(People  V.  Hill,  7  Cal.  97;  Smith  v.  Brown,  59  Cal. 
672;  People  v.  Shear,  15  Pac.  92;  Patton  v.  Board 
of  Health,  127  Cal.  388,  59  Pac.  702;  Sponogle  ▼ 
Curnow,  136  Cal.  580,  69  Pac.  255.) 
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Policemen  appointed  without  any  definite  term  hold 
during  the  pleasure  of  the  appointing  power,  and  may 
be  removed  without  charges,  notice  or  trial.  (Farrell 
V.  Police  Commissioners,  1  Cal.  App.  5,  81  Pac.  674.) 

As  to  whether  or  not  the  Civil  Service  provisions 
of  the  San  Francisco  charter  are  in  violation  of  this 
provision,  see  Cahen  v.  Wells,  132  Cal.  447. 

This  section  must  be  construed  to  deny  the  right 
of  removal  in  those  cases  where  the  tenure  is  de- 
fined by  law.     (People  v.  Jewett,  6  Cal.  291.) 

The  constitution  does  not  prohibit  an  office  created 
by  the  legislature  from  continuing  over  four  years, 
but  merely  limits  the  incumbent's  term  to  four  years. 
(People  V.  Stratton,  28  Cal.  382.) 

This  section  does  not  forbid  a  holding  over  until 
a  successor  has  been  chosen  and  qualified.  (People 
V.  Edwards,  93  Cal.  153,  28  Pae.  831.) 

Where  the  term  of  an  officer  is  not  fixed  by  the 
constitution  or  by  law,  and  the  authority  of  the 
power  making  the  appointment  has  ceased,  there  is 
no  vacancy  in  the  office,  but  the  officer  holds  over. 
(People  V.  Hammond,  66  Cal.  654,  6  Pae«  741;  People 
V.  Gunst,  110  Cal.  447,  42  Pac.  963.) 

Sec.  17.  The  time  of  service  of  all  laborers 
or  workmen  or  mechanics  employed  upon  any 
public  works  of  the  state  of  California,  or  of 
any  county,  city  and  county,  city,  town,  dis- 
trict, township,  or  any  other  political  sub- 
division thereof,  whether  said  work  is  done  by 
contract  or  otherwise,  shall  be  limited  and  re- 
stricted to  eight  hours  in  any  one  calendar  day, 
except  in  cases  of  extraordinary  emergency 
caused  by  fire,  flood,  or  danger  to  life  and  prop- 
erty, or  except  to  work  upon  public,  military,  or 
naval  works  or  defenses  in  time  of  war,  and  the 
legislature  shall  provide  by  law  that  a  stipulation 
to  this  effect  shall  be  incorporated  in  all  con- 
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tracts  for  public  work  and  prescribe  proper 
penalties  for  the  speedy  and  efficient  enforce- 
ment of  said  law.  (Amendment  adopted  No- 
vember 4,  1902.) 

[ORIGINAL    SECTION.] 

See.  17.  Eight  hours  shall  constitute  a  legal  day's 
work  on  aU  public  work. 

Sec.  18.  No  person  shall,  on  account  of  sex, 
be  disqualified  from  entering  upon  or  pursuing 
any  lawful  business,  vocation,  or  profession. 

SEX. — This  section  is  self -executing,  and  needs  no 
legislation  to  put  it  in  effect,  and  imposes  a  restraint 
on  every  law-making  power  of  the  state,  whether  an 
act  of  the  legislature  or  an  ordinance  of  a  municipal 
corporation.     (Matter  of  Maguire,  57  Oal.  604.) 

The  word  '* qualified,"  as  used  in  this  section,  is 
presumed  to  be  used  in  its  natural  and  ordinary 
sense.  (Matter  of  Maguire,  67  Cal.  604;  Weill  v.  Ken- 
field,  54  Oal.  111.) 

An  ordinance  prohibiting  the  employment  of  fe- 
males in  dance-halls,  etc.,  is  in  violation  of  this  sec- 
tion. (Matter  of  Maguire,  57  Cal.  604.  But  see  Ex 
j)arte  Felchlin,  96  Cal.  360,  31  Pac.  224.) 

A  city  ordinance  which  fixes  the  license  for  the 
carrying  on  of  a  saloon  where  females  are  employed, 
and  where  intoxicating  liquors  are  sold  in  less  quanti- 
ties than  one  quart,  at  a  higher  rate  than  a  Ucense 
for  conducting  a  saloon  where  females  are  not  em- 
ployed, is  valid.  (Ex  parte  Felchlin,  96  Cal.  360. 
Opinion  of  McKinstry,  J.,  in  Matter  of  Maguire,  57 
Cal.    614,   approved.) 

An  ordinance  providing  that  no  license  shaU  be  is- 
sued to  persons  engaged  in  the  sale  of  liquors  in  dance- 
halls,  or  dance-cellars,  or  in  places  where  musical,  the- 
atrical, or  other  public  exhibitions  are  given,  and 
where  females  attend  as  waitresses,  is  valid.  (Ex 
parte  Hayes,  98  CaL  555,  33  Pac.  337.) 

Where  the  owners  of  water  unite .  in  some  joint 
method  of  distributing  the  water  among  them,  such 
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as  the  formation  of  a  corporation,  this  does  not  make 
the  water  a  public  nse.  (Hildreth  v.  Montecito  C. 
W.  Co.,  139  Cal.   22.) 

Where  the  execution  of  an  ordinance  fixing  water 
rates  has  been  enjoined,  the  city  may,  pending  such 
injunction,  enter  into  an  agreement  with  the  water 
company  fixing  a  price  to  be  paid  by  the  city  for 
water  furnished.  (Contra  Costa  W.  Co.  v.  Breed,  139 
CaL  432.) 

The  words  '^ otherwise  than  as  so  established," 
mean  in  violation  of  or  contrary  to  the  established 
rates.     (Contra  Costa  W.  Co.  v.  Breed,  139  Cal.  432.) 

As  to  the  effect  of  an  injunction  forbidding  the  exe- 
cution of  an  ordinance  establishing  water  rates,  see 
Contra  Costa  W.  Co.  v.  Breed,  139  Cal.  432. 

Sec.  19.  Nothing  in  this  constitution  shall 
prevent  the  legislature  from  providing,  by  law, 
for  the  payment  of  the  expenses  of  the  conven- 
tion framing  this  constitution,  including  the 
per  diem  of  the  delegates  for  the  full  term 
thereof. 

Sec.  20.  Elections  of  the  officers  provided 
for  by  this  constitution,  except  at  the  election 
in  the  year  eighteen  hundred  and  seventy-nine, 
shall  be  held  on  the  even-numbered  years  next 
before  the  expiration  of  their  respective  terms. 
The  terms  of  such  officers  shall  commence  on  the 
first  Monday  after  the  first  day  of  January  next 
following  their  election. 

TIME.  OF  ELECTIONS.— This  section  controls  all 
other  provisions  of  the  constitution  as  to  when  the 
term  of  office  of  officers  elected  under  it  commences. 
(Merced  Bank  v.  Rosenthal,  99  CaL  39,  31  Pac.  849,  33 
Pac.    732.) 
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The  officers  mentioned  in  this  section  are  not  the 
countyy  township  and  municipal  offlcen  who  are  dis- 
tinctly mentioned  in  section  5,  article  11,  and  the 
duration  of  whose  terms  the  legislature  is  expressly 
directed  to  fix.     (In  re. Stuart,  53  Cal.  745.) 

The  officers  mentioned  in  this  section  are  the  same 
as  those  mentioned  in  section  10,  article  22.  (Barton 
V.  Kalloch,  56  Cal.  95.) 

Under  this  section  Justices  of  tbe  peace  are  to  be 
elected  in  the  even-numbered  years.  (People  v.  Ban- 
som,  58  Cal.  558;  Bishop  v.  Oakland,  58  Cal.  572; 
Jenks  y.  Oakland,  58  Cal.  576;  Coggins  ▼•  Sacra- 
mento, 59  CaL  599.) 
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ARTICLE  XXL 

BOUND  aBY. 

Section  1.  The  boundary  of  the  state  of  Cali- 
fornia shall  be  as  follows:  Commencing  at  the 
point  of  intersection  of  the  forty-second  degree 
of  north  latitude  with  the  one  hundred  and 
twentieth  degree  of  longitude  west  from  Green- 
wich, and  running  south  on  the  line  of  said  one 
hundred  and  twentieth  degree  of  west  longitude 
until  it  intersects  the  thirty-ninth  degree  of 
north  latitude ;  thence  running  in  a  straight  line, 
in  a  southeasterly  direction,  to  the  River  Color- 
ado, at  a  point  where  it  intersects  the  thirty- 
fifth  degree  of  north  latitude;  thence  down  the 
middle  of  the  channel  of  said  river  to  the 
boundary  line  between  the  United  States  and 
Mexico,  as  established  by  the  treaty  of  May 
thirtieth,  one  thousand  eight  hundred  and 
forty-eight;  thence  running  west  and  along 
said  boundary  line  to  the  Pacific  Ocean,  and  ex- 
tending therein  three  English  miles;  thence 
running  in  a  northwesterly  direction  and  fol- 
lowing the  direction  of  the  Pacific'  Coast  to  the 
forty-second  degree  of  north  latitude;  thence 
on  the  Une  of  said  forty-second  degree  of  north 
latitude  to  the  place  of  beginning.  Also,  in- 
cluding all  the  islands,  harbors,  and  bays  along 
and  adjacent  to  the  coast. 


Art.  XXII,  §  1     CONSTITUTION  or  1879.  416 


ARTICLE  XXII. 

SCHEDULE. 

§     1.  Laws  to  remain  in  force. 

§     2.  Recognizances,  obligations,  etc.,  unaffected. 

§     3.  Courts,  save  justices'   and  police  courts,  abol- 
ished— Transfer  of  records,  books,  etc. 

§     4.  State  printing. 

§     5.  Ballots  to   be  printed. 

§    6.  Registers,  poll-books,  etc.,  to  be  furnished. 

§     7.  Who  entitled  to  vote  for  constitution. 

§    8.  Canvass    of   returns    of   vote. 

§     9.  Computing  returns  of  vote. 

§  10.  Terms  of  officers  first  elected. 

§  11.  Laws  applicable  to  judicial  system. 

§  12.  Constitution,   when   to   take   effect. 

That  no  inconvenience  may  arise  from  the  al- 
terations and  amendments  in  the  constitution  of 
this  state,  and  to  carry  the  same  into  complete 
effect^  it  is  hereby  ordained  and  declared: 

Section  1.  That  all  laws  in  force  at  the  adop- 
tion of  this  constitution,  not  inconsistent  there- 
ivith,  shall  remain  in  full  force  and  effect  until 
altered  or  repealed  by  the  legislature;  and  all 
rights,  actions,  prosecutions,  claims,  and  con- 
tracts of  the  state,  counties,  individuals,  or 
bodies  corporate,  not  inconsistent  therewith, 
shall  continue,  to  be  as  valid  as  if  this  constitu- 
tion had  not  been  adopted.  The  provisions  of 
all  laws  which  are  inconsistent  with  this  con- 
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stitution  shall  cease  upon  the  adoption  thereof, 
except  that  all  laws  which  are  inconsistent  with 
such  provisions  of  this  constitution  as  require 
legislation  to  enforce  them  shall  remain  in  full 
force  until  the  first  day  of  July,  eighteen  hun- 
dred and  eighty,  unless  sooner  altered  or  re- 
pealed by  the  legislature. 

IiAWS  CONTINUBD  IN  FORCE.— The  constitu- 
tion of  1879  did  not,  proprio  vigore,  repeal  or  dis- 
place all  the  statutes  of  the  state  theretofore  in  force, 
but  only  such  as  were  inconsistent  with  those  pro- 
visions of  that  constitution  which  do  not  require  legis- 
lation to  put  them  in  force.  (In  re  Stuart,  53  Cal. 
745.) 

Section  25,  article  4,  being  merely  prospective, 
special  laws  passed  before  the  adoption  of  the  con- 
stitution are  not  superseded.  (Smith  v.  McDermott, 
93  Cal.  421,  29  Pac.  34.) 

The  provisions  of  the  constitution  giving  the  superior 
court  jurisdiction  of  specisi'l  proceedings,  not  requir- 
ing legislation  to  enforce  it,  the  superior  court  has 
jurisdiction,  as  the  successor  of  the  district  court, 
to  entertain  proceedings  under  sections  312  and  315 
of  the  Civil  Code,  although  those  sections  mention  the 
district  court.  (Wickersham  v.  Brittan,  93  Cal.  34, 
28  Pac.  792,  29  Pac.  51.) 

A  statute  giving  the  district  court  jurisdiction  of 
a  special  proceeding  is  not  inconsistent  with  the  con- 
stitution, and  did  not  cease  upon  its  adoption.  (Wick- 
ersham V.  Brittan,  93  Cal.  34.  Praser  v.  Alexander, 
75  Cal.  147,  16  Pac.  757,  overruled.) 

Section  13,  article  11,  being  only  prospective,  an 
act  passed  prior  to  the  constitution  which  is  incon- 
sistent with  it  is  not  superseded.  (Commissioners 
V.  Trustees,  71  Cal.  310,  12  Pac.  224.) 

Sections  1183  to  1199  of  the  Code  of  Civil  Proce- 
dure, not  being  inconsistent  with  section  15,  article 
20,  of  the  constitution,  remained  in  force  after  its 
adoption.  (Germania  Bldg.  etc.  Assn.  v.  Wagner,  61 
Cal.    349.) 
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The  law  providing  for  the  election  of  a  clerk  of 
the  supreme  court  was  not  superseded  by  the  con- 
■titution.     (Gross  v.  Kenfield,  57  Cal.  626.) 

Section  1,  article  13,  which  provides  that  ''all  prop- 
erty in  the  state,  not  exempt  under  the  laws  of 
the  United  States,  shall  be  taxed  in  proportion  to 
its  value,  to  be  ascertained  as  provided  by  law,"  is 
self-executing,  and  requires  the  assessor  to  ascertain 
such  value  in  the  manner  now  provided  by  law. 
(Hyatt  V.  Allen,  54  Cal.  353;  McDonald  v.  Patterson, 
54  Cal.  245.) 

The  Consolidation  Act  of  the  city  and  county  of 
San  Francisco  remained  in  force  notwithstandinjg 
section  7,  article  11,  requiring  two  boards  of  super- 
visors, since  that  section  required  legislation  to  put 
it  in  effect.     (Desmond  v.  Dunn,  55  Cal.  242.) 

The  effect  of  the  new  constitution  in  repealing  the 
provision  of  the  act  of  1878,  declaring  how  and  by 
whom  two  of  the  fire  commissioners  should  be  ap- 
pointed, did  not  necessarily  destroy  the  two  offices, 
nor  affect  the  validity  of  the  act,  but  the  incumbents 
continued  to  hold  after  the  appointing  power  was 
abolished.  (People  v.  Newman,  96  Cal.  605,  31  Pac. 
564.) 

Where,  at  the  adoption  of  the  constitution,  the 
Political  Code  fixed  the  salary  of  county  superintend- 
ent of  schools,  and  in  1878  the  legislature  passed  a 
special  law  on  the  subject  to  go  into  effect  on  the 
first  Monday  of  March,  1880,  the  provision  of  the 
Political  Code  remained  in  force  and  the  special  act 
never  went  into  effect.  (Peachy  v.  Supervisors,  59 
Cal.  548;  Whiting  v.  Haggard,  60  Cal.  513.) 

Where  a  special  act  was  passed  prior  to  the  new 
constitution,  but  it  was  provided  that  it  should  not 
affect  the  present  incumbent,  whose  term  did  not  ex- 
pire until  after  the  constitution  went  into  effect,  the 
act  was  not  superseded  by  the  constitution.  (Los 
Angeles  v.  Lamb,  61  Cal.  196.  Peachy  v.  Super- 
visors, 59  Cal.  548,  distinguished.) 

I.AWS  SUPEBSEDED.— The  provision  of  the  char- 
ter of  San  Francisco  for  the  making  a  contract  for 
street  work  before  an  assessment  had  been  levied 
and  collected,  being  inconsistent  with  section  19, 
article  11,  of  the  constitution,  was  superseded  by  it. 
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(Thomason  v.  Buggies,  69  Cal.  465,  11  Pac.  20;  Oak- 
land Pav.  Co.  V.  Hilton,  69  Cal.  479,  11  Pac.  3;  Mc- 
Donald V.  Patterson,  54  Cal.  245;  Donahue  v.  Gra- 
ham, 61  Cal.  276.) 

The  act  of  1858  providing  for  the  fixing  of  water 
rates  by  a  commissioner,  being  inconsistent  with 
section  1,  article  14,  of  the  constitution,  was  super- 
seded by  that  section.  (Spring  Valley  W.  W.  v.  San 
Francisco,  61  Cal.  3.) 

The  provision  of  the  act  of  1858,  requiring  water 
companies  to  furnish  water  free  of  charge  to  cities 
and  counties,  was  abrogated  by  this  section,  because 
in  conflict  with  section  19,  article  11,  and  section  1, 
article  14.  (Spring  Valley  W.  W.  v.  San  Francisco, 
61  Cal.   18.) 

The  provision  of  the  Political  Code  imposing  a  li- 
cense upon  the  business  of  selling  goods,  etc.,  at  a 
fixed  place  of  business,  being  in  conflict  with  section 
12,  article  11,  of  the  constitution,  became  inoperative 
upon  the  adoption  of  the  constitution.  (People  v. 
Martin,  60  Cal.   153.) 

Held,  that  an  ordinance  prohibiting  the  employ- 
ment of  females  in  dance-halls,  etc.,  being  in  con- 
flict with  section  18,  article  20,  ceased  upon  the  adop- 
tion of  the  constitution.  (Matter  of  Maguire,  57  Cal. 
604.) 

The  act  of  1875,  which  provided  that  the  text-books 
in  use  in  1873,  1874,  1875,  should  be  continued  in  use 
nntil  otherwise  provided  by  statute,  was  superseded 
by  section  7,  article  9,  which  provides  that  the  local 
boards  of  education  should  adopt  text-books  within 
their  respective  jurisdictions.  (People  v.  Board  of 
Education,  55  Cal.  331.) 

An  act  passed  before  the  adoption  of  the  consti- 
tution, but  which  was  not  to  go  into  effect  until  a 
later  date,  never  went  into  effect.  (Speegle  v.  Joy, 
60    CaL    278.) 

Sec.  2.  That  all  recognizances,  obligations, 
and  all  other  instruments  entered  into  or  ex- 
ecuted before  the  adoption  of  this  constitution, 
to  this  state,  or  to  any  subdivision  thereof ,  or 
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ainy  municipality  therein,  and  all  fines,  taxes, 
penalties,  and  forfeitures  due  or  owing  to  this 
state,  or  any  subdivision  or  municipality  there- 
of, and  all  writs,  prosecutions,  actions,  and 
causes  of  action,  except  as  herein  otherwise  pro- 
vided, shall  continue  and  remain  unaffected, by 
the  adoption  of  this  constitution.  All  indict- 
ments or  informations  which  shall  have  been 
found,  or  may  hereafter  be  found,  for  any 
crime  or  offense  committed  before  this  constitu- 
tion takes  effect,  may  be  proceeded  upon  as  if 
no  change  had  taken  place,  except  as  otherwise 
provided  in  this  constitution. 

■ 

Sec.  3.  All  courts  now  existing,  save  justices* 
and  police  courts,  are  hereby  abolished;  and 
all  records,  books,  papers,  and  proceedings  from 
such  courts,  as  are  abolished  by  this  constitu- 
tion, shall  be  transferred  on  the  first  day  of 
January,  eighteen  hundred  and  eighty,  to  the 
courts  provided  for  in  this  constitution;  and 
the  courts  to  which  the  same  are  thus  trans- 
ferred shall  have  the  same  power  and  jurisdic- 
tion over  them  as  if  they  had  been  in  the  first 
instance  commenced,  filed,  or  lodged  therein, 

COUBTS. — When  a  trial  was  commenced  and  the 
testimony  taken  by  a  judge  before  his  term  expired 
under  the  old  constitution,  and  he  was  re-elected 
under  the  new,  he  may,  as  a  judge  under  the  new, 
decide  the  case  on  the  evidence  then  taken,  without 
a  resubmission,     (Scale  v.  Ford,  29  Cal.  104.) 

The  amendments  to  the  constitution  in  1862  did 
not  ipso  facto  supersede  the  existing  courts,  but  such 
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courts  continued  in  existence  until  the  new  system 
should  be  in  a  condition  to  exercise  its  functions. 
(In  re  Oliverez,  21  Cal.  415.) 

1%e  Justices  of  the  peace  of  the  city  and  county 
of  San  Francisco,  provided  for  by  the  act  of  1866, 
were  continued  in  force  by  this  section,  and  are  not 
affected  by  the  provisions  of  the  County  Government 
Act.  (Kahn  v.  Sutro,  114  Cal.  316,  46  PaC.  87.  But 
see  People  v.  Cobb,  133  Cal.  74.) 

The  superior  court  of  San  Francisco  is  the  suc- 
cessor of  the  municipal  criminal  court  of  that  city 
and  county.  (Ex  parte  Williams,  87  CaL  78,  24  Pac. 
602,  25  Pac.  248.) 

An  action  to  abate  a  nuisance  pending  in  the  dis- 
trict court,  being  held  to  be  an  action  in  equity 
under  the  former  constitution,  is  not  affected  by  the 
adoption  of  the  new  constitution.  (Learned  v.  Castle, 
67  Cal.  41,  7  Pac.  34.) 

The  superior  court  of  San  Francisco  acquired  juris- 
diction of  an  action  pending  in  the  district  court  of 
San  If^ancisco  to  recover  real  estate  in  Sonoma 
county.  (Gurnee  v.  Superior  Court,  58  Cal.  88;  San 
Francisco  Sav.  Union  v.  Abbott,  59  Cal.  400.) 

It  would  seem  that  it  was  intended  that  the  su- 
perior judge  should  succeed  to  the  duty  of  the  county 
judge  in  respect  to  the  drawing  of  Jurors.  (People  v. 
Gallagher,   55   Cal.   462.) 

The  superior  court  is  the  successor  of  the  county 
court,  and  may  issue  all  necessary  writs  to  the  exe- 
cution of  its  judgment.  (Ex  parte  Toland,  54  Cal. 
344.) 

The  superior  court  is  the  successor  of  the  district 
court,  and  may  carry  into  execution  a  Judgment  of 
death  rendered  by  the  district  court.  (People  v.  Col' 
by,   54   Cal.    184.) 

Sec.  4.  The  superintendent  of  printing  of 
the  state  of  California  shall,  at  least  thirty  days 
before  the  first  Wednesday  in  May,  A.  D.  eigh- 
teen hundred  and  seventy-nine,  cause  to  be 
printed  at  the  state  printing  office  in  pamphlet 
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form,  simply  stitched,  as  many  copies  of  this 
constitution  as  there  are  registered  voters  in 
this  state,  and  mail  one  copy  thereof  to  the  post- 
office  address  of  each  registered  voter ;  provided, 
any  copies  not  called  for  ten  days  after  reach- 
ing their  delivery  oflSce,  shall  be  subject  to  gen- 
eral distribution  by  the  several  postmasters  of 
the  state.  The  governor  shall  issue  his  proc- 
lamation, giving  notice  of  the  election  for  the 
adoption  or  rejection  of  this  constitution,  at 
least  thirty  days  before  the  said  first  Wednes- 
day of  May,  eighteen  hundred  and  seventy-nine, 
and  the  boards  of  supervisors  of  the  several 
counties  shall  cause  said  proclamation  to  be 
made  public  in  their  respective  counties,  and 
general  notice  of  said  election  to  be  given  at 
least  fifteen  days  next  before  said  election. 

Sec.  5.  The  superintendent  of  printing  of 
the  state  of  California  shall,  at  least  twenty 
days  before  said  election,  cause  to  be  printed 
and  delivered  to  the  clerk  of  each  county  in  this 
state  five  times  the  number  of  properly  pre- 
pared ballots  for  said  election  that  there  are 
voters  on  said  respective  counties,  with  the 
words  printed  thereon:  *'For  the  new  constitu- 
tion." He  shall  likewise  cause  to  be  so  printed 
and  delivered  to  said  clerks  five  times  the  num- 
ber of  properly  prepared  ballots  for  said  elec- 
tion that  there  are  voters    in   said    respective 
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counties,  with  the  words  printed  thereon: 
'VAgainst  the  new  constitution."  The  secretary 
of  state  is  hereby  authorized  and  required  to 
furnish  the  superintendent  of  state  printing  a 
sufficient  quantity  of  legal  ballot  paper,  now  on 
hand,  to  carry  out  the  provisions  of  this  section. 

Sec.  6.  The  clerks  of  the  several  counties  in 
the  state  shall,  at  least  five  days  before  said  elec- 
tion, cause  to  be  delivered  to  the  inspectors  of 
elections,  at  each  election  precinct  or  polling 
place  in  their  respective  counties,  suitable 
registers,  poll-books,  forms  of  return,  and  an 
equal  number  of  the  aforesaid  ballots,  which 
number,  in  the  aggregate,  must  be  ten  times 
greater  than  the  number  of  voters,  in  the  said 
election  precincts  or  polling  places.  The  re- 
turns of  the  number  of  votes  cast  at  the 
presidential  election  in  the  year  eighteen  hun- 
dred and  seventy-six  shall  serve  as  a  basis  of 
calculation  for  this  and  the  preceding  section; 
provided,  that  the  duties  in  this  and  the  pre- 
ceding section  imposed  upon  the  clerk  of  the 
respective  counties  shall,  in  the  city  and  county 
of  San  Francisco,  be  performed  by  the  registrar 
of  voters  for  said  city  and  county. 

Sec.  7.  Every  citizen  of  the  United  States, 
entitled  by  law  to  vote  for  members  of  the  as- 
sembly in  this  state,  shall  be  entitled  to  vote  for 
the  adoption  or  rejection  of  this  constitution. 
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Sec.  8.  The  officers  of  the  several  counties 
of  this  state,  whose  duty  it  is,  under  the  law,  to 
receive  and  canvass  the  returns  from  the  several 
precincts  of  their  respective  counties,  as  well  as 
of  the  city  and  county  of  San  Francisco,  shall 
meet  at  the  usual  places  of  meeting  for  such  pur- 
poses on  the  first  Monday  after  said  election. 
If,  at  the  time  of  meeting,  the  returns  from  each 
precinct  in  the  county  in  which  the  polls  were 
opened  have  been  received,  the  board  must  then 
and  there  proceed  to  canvass  the  returns ;  but  if 
all  the  returns  have  not  been  received,  the  can- 
vass must  be  postponed  from  time  to  time  until 
all  the  returns  are  received,  or  until  the  second 
Monday  after  said  election,  when  they  shall  pro- 
ceed to  make  out  returns  of  the  votes  cast  for 
and  against  the  new  constitution;  and  the  pro- 
ceedings of  said  boards  shall  be  the  same  as 
those  prescribed  for  like  boards  in  the  case  of 
an  election  for  governor.  Upon  the  completion 
of  said  canvass  and  returns,  the  said  board  shall 
immediately  certify  the  same,  in  the  usudl  form, 
to  the  governor  of  the  state  of  California. 

Sec.  9.  The  governor  of  the  state  of  Cali- 
fornia shall,  as  soon  as  the  returns  of  said  elec- 
tion shall  be  received  by  him,  or  within  thirty 
days  after  said  election,  in  the  presence  and 
with  the  assistance  of  the  controller,  treasurer, 
and  secretary  of  state,  open  and  compute  all  the 
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returns  received  of  votes  cast  for  and  against 
the  new  constitution.  If,  by  such  examination 
and  computation,  it  is  ascertained  that  a 
majority  of  the  whole  number  of  votes  cast  at 
such  election  is  in  favor  of  such  new  constitu- 
tion, the  executive  of  this  state  shall,  by  his 
proclamation,  declare  such  new  constitution  to 
be  the  constitution  of  the  state  of  California, 
and  that  it  shall  take  effect  and  be  in  force  on 
the  days  hereinafter  specified. 

Sec.  10.  In  order  that  future  elections  in 
this  state  shall  conform  to  the  requirements  of 
this  constitution,  the  terms  of  all  officers  elected 
at  the  first  election  under  the  same  shall  be, 
respectively,  one  year  shorter  than  the  terms 
as  fixed  by  law  or  by  this  constitution ;  and  the 
successors  of  all  such  officers  shall  be  elected  at 
the  last  election  before  the  expiration  of  the 
terms  as  in  this  section  provided.  The  first 
officers  chosen,  after  the  adoption  of  this  con- 
stitution, shall  be  elected  at  the  time  and  in  the 
manner  now  provided  by  law.  Judicial  officers 
and  the  superintendent  of  public  instruction 
shall  be  elected  at  the  time  and  in  the  manner 
that  state  officers  are  elected. 

ELECTIONS. — Suggested  but  not  decided  that  it 
may  have  been,  and  probably  was,  contemplated  by 
the  framers  of  the  constitution  that,  when  the  legis- 
lature should  provide  for  the  election  of  county, 
township,  and  municipal  officers,  it  would  require 
such  election  to  be  held  in  the  even -numbered  yfiara; 
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but  whether  the  legislature  must  do  so,  not  decided. 
(Barton  y.  Kalloch,  56  Gal.  95.) 

This  section  refers  only  to  the  officers  mentioned 
in  section  20,  article  20;  that  is^  only  to  officers  who 
derive  their  right  to  hold  office  immediately  from 
the  constitution;  and  does  not  refer  to  municipal  or 
county  officers.     (Barton  y.  Kalloch,  56  Gal.  95.) 

Justices  of  the  peace  are  judicial  officers  within  the 
meaning  of  this  section,  and  must  be  elected  at  the 
general   election.     (McGrew   v.    Mayor    etc.    of    San 
Jose,  55  Gal.  611;  People  v.  Bansom,  58  Gal.  558.) 

A  police  Judge,  though  a  judicial  officer,  is  also  a 
municipal  officer,  and  is  not  one  of  those  mentioned 
in  this  section.     (People  v.  Henry,  62  Gal.  557.) 

This  section  does  not  require  that  the  term  of  such 
judicial  officers  as  the  legislature  may  authorize  to 
be  elected  shall  be  uniform  throughout  the  state. 
(Kahn  y.  Sutro,  114  Gal.  316,  46  Pac.  87.) 

Sec.  11.  All  laws  relative  to  the  present  judi- 
cial system  of  the  state  shall  be  applicable  to  the 
judicial  system  created  by  this  constitution 
until  changed  by  legislation. 

JUDICIAL  SYSTEM.— The  several  eourts  of  the 
state  continued  with  their  jurisdiction,  notwithstand- 
ing the  adoption  of  the  amendments  of  1862,  until 
the  organization  of  the  new  courts  by  which  th^ 
were  U>  be  superseded.  (Gillis  v.  Bamett,  38  CaL 
398.) 

Section  204  of  the  Code  of  Civil  Procedure  as  to 
grand  juries  was  continued  in  force  by  this  provision 
of  the  constitution.  (People  v.  Durrant,  116  Cal.  179, 
48  Pac.   75.) 

The  justices  of  the  peace  of  the  city  and  county 
of  San  Francisco  provided  for  by  the  act  of  1866  were 
continued  in  force  by  this  section,  and  are  not  af- 
fected by  the  County  Government  Act.  (Kahn  t. 
Sutro,  114  Cal.  316,  46  Pac.  87.  But  see  People  v. 
Cobb,  133  Cal.  74. 

The  provision  of  the  fee  biU  of  1876,  so  far  as  it 
provided  for  the  fees  to  be  paid  to  the  clerk  of  the 
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tern  of  the  state,  and  was  kept  in  force  by  the  new 
constitution,  and  made  applicable  to  the  courts  organ- 
ized thereunder.  (People  v.  Hamilton,  103  Cal.  488, 
37  Pac.  627.) 

This  section  continued  in  force  the  provision  for  the 
drawing  of  trial  jurors.  (People  t.  Bichards,  1  Oal. 
App.  566,  82  Pac.  691.) 

The  superior  court  has  jurisdiction,  as  the  suc- 
cessor of  the  district  court,  to  entertain  proceedings 
under  sections  312  and  315  of  the  Civil  Code,  although 
those  sections  mention  the  district  court.  (Wicker- 
sham  V.  Brittan,  93  Cal.  34,  28  Pac.  792,  29  Pac.  51.) 

The  power  of  appointing  police  commissioners, 
vested  in  the  judges  of  certain  district  courts  by 
tne  act  of  1878,  was  not  a  judicial  power,  did  not 
pertain  to  the  judicial  system  of  the  state,  and  did 
not  devolve  upon  the  judges  of  the  superior  courts. 
(Heinlen  v.  Sullivan,  64  Cal.  378,  1  Pac.  158.) 

Under  this  section,  the  law  giving  the  district 
court  power  to  ^x  the  compensation  of  phonograpbic 
reporters  was  continued  in  force,  and  made  applica- 
ble to  superior  courts.  (Ex  parte  Beis,  64  CaL  233, 
30  Pac.  806.) 

Under  this  section,  the  law  regulating  appeals 
from  justices'  courts  to  the  county  courts  applied 
to  appeals  to  the  superior  court.  (California  Fruit 
etc.  Co.  V.  Superior  Court,  60  Cal.  305.) 

The  clerk  of  the  superior  court  succeeding  to  a 
district  court  has  power,  without  a  previous  order  of 
the  court,  to  issue  an  execution  upon  a  judgment  of 
the  district  court.     (Dorn  v.  Howe,  59  Cal.  129.) 

The  statute  providing  for  the  drawing  of  jurors 
in  the  presence  of  the  county  judge,  clerk  and  sheriff 
was  not  superseded  by  the  constitution,  since  the 
superior  judge  would  either  succeed  to  the  duty  of 
the  county  judge,  or,  there  being  no  county  judge,  the 
presence  of  the  clerk  and  sheriff  would  be  sufficient. 
(People  ▼.  Gallagher,  55  Cal.  462.) 

Sec.  12.  This  constitution  shall  take  effect 
and  be  in  force  on  and  after  the  fourth  day  of 
July,  eighteen  hundred  and  seventy-nine,  at 
twelve  o'clock  meridian,  so  far  as  the  same  re- 
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lates  to  the  election  of  all  officers,  the  commence- 
ment of  their  terms  of  office,  and  the  meeting 
of  the  legislature.  In  all  other  respects,  and 
for  all  other  purposes,  this  constitution  shall 
take  effect  on  the  first  day  of  January,  eighteen 
hundred  and  eighty,  at  twelve  o'clock  meridian. 

J.  P.  HOGE, 
President 
Attest:  Edwin  F.  Smith,  Secretary. 
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431        383    Day  v.  Jones,  31  Cal.  261. 

1865-66   689        528  .  People  v.  Kelsey,  34  Cal.  470. 

786        565     People  v.  McCreery,  34  Cal.  432; 

People  V.  Gerke,  35  Cal.  677. 
824        596    Pryor  v.  Downey,  50  Cal.  388. 

1867-68    159        181    Waterloo  T.  E.  Co.   r.   Cole,  51 

Cal.  381. 
176         196    Bose  v.  Estudillo,  39  Cal.  270. 
316        293     Wilson  v.  Supervisors,  47  Cal.  91. 

1869-70    626        434    In  re  Market  St.^  49  Cal.  546. 

1871-72    243        204    Smith  v.  Brown,  59  Cal.  672;  Peo- 
ple ▼.  Edwards,  93  CaL  153. 
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1871-72    415        308     Williams    v.     Corcoran,    46    Cal. 

553. 
443        334     Chollar  M.  Co.  v.  Wilson,  66  Cal. 

374. 
773        536     Savings    etc.  Soc.  v.  Austin,  46 

Cal.  415. 

1873-74   50  54    Young   v.     Wright,   52    Cal.    407; 

Sutherland  v.   Sweem,  53   Cal. 

48. 
.      320        453     Weber   v.    Santa   Clara,   59   Cal. 

265. 
876        273     People  v.  Townsend,  56  Cal.  633. 
434         300     Ex  parte  Wall,  48  Cal.  279. 
477        331    People  v.  Pittsburg  E.  K.  Co.,  67 

Cal.  625,  8  Pac.  381. 
588        414    Eeis  v.  Graff,  51  Cal.  86;  Brady 

V.  King,  53  Cal.  44. 
691        460    People  v.  Lynch,  51  Cal.   15. 
746        511     Harper  v.  Rowe,  53  Cal.  233. 
832        595     Harper  v.  Eowe,  53  Cal.  233. 
896        645    People  v.  Lynch,  51  Cal.  15. 

1875-76      82         114    Spring  Valley  W.  W.  v.  Brvant, 

52  Cal.  132. 
140        137     People  v.   Houston,  54  Cal.  536. 
214        190    Hoagland  v.  Sacramento,  52  Cal. 

142. 
753        495    Montgomery    Avenue     Case,    54 

Cal.  579. 

1877-78    181        138    Knox  v.  Los  Angeles,  58  Cal.  59. 
341         282     Fanning  v.  Scammel,  68  Cal.  428, 

9  Pac.  427. 
419        317     Schumacher     v.     Toberman,     56 

Cal.  508. 
442        333     Purdy  v.  Sinton,  56  Cal.  133. 
777        501     Boorman   v.   Santa    Barbara,   65 

Cal.  313,  4  Pac.  31. 

1880  1  1      Weill  V.  Kenfield,  54  Cal.  111. 

20  26     San  Francisco  v.  BrodericK,  125 

Cal.  188,  57  Pac.  887. 
55  63     Hutson    v.     Protection    Dist.,    79 

Cal.  90,  16    Pac.  549,  21  Pac 

435.       . 

Constitution — ^28 
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1880  67  71    People  t.  Chapman,  61  Gal.  262. 
80          84     Ex  parte  Westerfield,  55  Cal.  550. 

119         109    Bixler's  Appeal,  59  Cal.  550;  Bix- 

ler  v.  Sacramento,  59  Cal.  689. 
(Decision  of  Superior  Court.) 

123         116    In  re  Ah  Chong,  5  Pac.  C.  L.  J. 

451. 

123        117    Doane  v.  Weil,  58  Cal.  334;  Peo- 
ple y.  Parks,  58  Cal.  624;  Calla- 
han V.  Dunn,  78  Cal.  366,  20 
Pac.  737. 
131         118    Krause  v.  Durbrow,  127  Cal.  681, 

60  Pac.  438. 

Desmond  v.  Dunn,  55  Cal.  242. 

Leonard  v.  January,  56  Cal.  1; 
Dillon  y.  BickneU,  116  CaL  111, 
47  Pac.  937. 

1881  15  21    Nickey  y.  Stearns  Banchos  Co., 

126  Cal.  150,  58  Pac.  459. 

Ex  parte  Cox,  63  Cal.  21. 

Fitch  V.  Supervisors,  122  Cal.  285, 

54  Pac.  901. 
People  y.  Chapman,  61  Cal.  262. 

1883  54  30    People  v.  Kewen,  69  Cal.  215,  10 

Pac.  393. 
93  49     Tulare  v.  Hevren,  126  CaL  226,  58 

Pac.  530. 
370  82    Los  Angeles  v.  Teed,  112  Cal.  319, 

44  Pac.  580. 

1885  13  15     San  Francisco  y.  Insurane*  Co., 

74  Cal.  113,  15  Pac.  380. 
45  39     Western     Granite     etc.     Co.     v. 

Knickerbocker,  103  Cal.  Ill,  37 
Pac.  192.    V 

166        154    Miller    v.  Kister,  68    Cal.  145,  8 

Pac.  813;  People  y.  Henshaw, 
76  Cal.  436,  18  Pac.  413. 

203        157    People  v.  Kewen,  69  Cal.  215,  10 

Pac.  393. 

1887        178        169    Dougherty  y.  Austin,  94  Cal.  601. 

28  Pac  834«  29  Pao.  1092. 
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1889  3  5    Schaezlein  y.  Cabaniss,  135  Cal. 

466,  67  Pac.  755. 
148        188    Farrell  v.  Board  of  TrusteeB,  85 

Cal.  408,  24  Pac.  868. 
212        178    Oallen  v.  Glendora  Water  Co.,  113 

Cal.  503,  39  Pac.  769,  45  Pac. 

822. 
232        206    San  Luis    Obispo   v.   Graves,   84 

Cal.  71,  23  Pac.  1032. 
302        207    People   v.    Common    Council,    85 

Cal.  369,  24  Pac.  727;  Fisher  v. 

Police    Court,  86  Cal.   158,  24 

Pac.  1000. 

455  1    People  v.  Toal,  85    Cali  333,  24 

Pac.  603. 

1891  5  7    San  Francisco  v.    Broderick,  125 

Cal.  188,  57  Pac.  887. 

182         137    McCabe    v.    Carpenter,    102    Cal. 

469,  36  Pac.  836. 

195        146    Slocum  v.  Bear    Valley  Irr.  Co., 

122  Cal.  555,  55  Pac.  403;  Keen- 
er V.  Eagle  etc.  Co.,  110  Cal. 
627,  43  Pac.  14;  Ackley  v. 
Black  Hawk  etc.  Co.,  112  Cal. 
42,  44  Pac.  330. 

283        205     Murray  v.   Colgan,  94  CaL   435, 

29  Pac.  871. 

295        216    People   v.  Johnson,  95  Cal.  471, 

31  Pac.  611;  Welch  v.  Bramlet, 
98  Cal.  219,  33  Pac.  66;  Bloss 
V.  Lewis,  109  Cal.  493,  41  Pac. 
1081. 

433        226    Ex    parte    Giambonini,   117    Cal. 

573,  49  Pac.  732. 

450        231     Patty  v.  Colgan,  97  Cal.  251. 

513        279    Bourn  v.  Hart,  93  CaL  321. 

613        280     Conlin  v.  Supervisors,  99  CaL  17, 

33  Pac.  753. 

1893  12  16    Bradley  v.   Clark,   133   CaL   196, 

65   Pac.   395. 
33  21     Eamish    v.    Hartwell,    126    CaL 

443,  58  Pac.  920. 
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1S03  57  45    Molineux  t.  8Ute,  109  Cal.  378, 

42  Pac  34. 
59  47    Lob   Angeles   ▼.   Teed,  :  112    Cal. 

319,  44  Pac.  580. 
61  48    Los  Angeles  y.  Hanee,.  122  Gal. 

77,  55  Pac.  387. 
127        112    Bauer  v.  Williams,  118  Cal.  401, 

50  Pac.  691, 
168        143    People  v.  Markham,  104  Cal.  232, 

37  Pac.  918. 
175        148    Merchants'    Bank    v.    Escondido 

Irr.  Dist.,  144  Cal.  329,  77  Pac. 

937. 
229        188    Provident    etc.    Assn.    v.    Davis, 

143  Cal.  253. 
280         197     Darcy   v.    Mayor   of     San    Jose, 

104  Cal.  642,  38  Pac.  500. 
346        234    Hale  v.  McGettigan,  114  Cal.  112, 

45  Pac.  1049;  Knight  v.  Mar- 
tin, 128  Cal.  245. 

1895  1  2    Dwyer  v.   Parker,   115  Oal.   544, 

47  Pac.   372. 
107         115     Taylor  v.  Mott,  123  Cal.  497,  56 

Pac.  256. 
164        160     Bauer  v.  Williams,  118  Cal.  401, 

50  Pac.  691. 

205         178     Miner    v.    Justice's    Court,    121 

Cal.  264,  53  Pac.  795. 

207        181"   Marsh    v.    Supervisors,  "111    Cal. 

368,  43  Pac.  975;  Gett  v.  Su- 
pervisors, 111  Cal.  366,  43  Pac. 
1122. 

238        193     Sullivan  v.  Gage,  145  Cal.  759,  79 

Pac.  537. 

246    200  Ex  parte  Jentzsch,  112  Cal.  468, 

44  Pac.  803. 

267        207    Fatjo  v.  Pfister,  117  Cal.  86,  48 

Pac.  1012;  Dwyer  v.  Parker, 
115  Cal.  544,  47  Pac.  372; 
Cooley  V.  Calaveras  Co.,  ^121 
Cal.  482,  53  Pac.  1075;  Kier- 
nan  v.  Swan,  131  Cal.  410; 
Beid  V.  Groezinger,  115  Cal. 
65L 
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1895        341        221    Dtenman  t*    Broderick,   111   Gal. 

96,  43  Pac.  516. 
348        223     CoBlin   ^r.    Supervisors,    114    Gal. 

404. 
409  12    Miner    v.    Justice's     Gourt,    121 

Gal.  264,  63  Pac.  795. 

1897  54  50    Popper  ▼.  Broderick,  123  Gal.  456, 

56  Pac.  53. 
72  78    Popper    v.    Broderick,     123    Gal. 

456,  56  Pac.  53. 
75  82    Los  Angeles  y.  Hance,  122   Gal. 

77    54  Pac    387 
77  83  •  Estate  of  Stanford,  126  Gal.  112, 

64  Pac.  259,  58  Pac.  462;  Es- 
tate of  Mahoney,  133  Gal.  180, 

65  Pac.  389.  Overruled  in  Es- 
tate of  Johnson,  139  Gal.  532. 

115        106     Spier  v.    Baker,  120  Gal.  370,  52 

Pac.  659. 
135        107    Pereria    v.     Wallace,     129     Gal. 

397,  6  Pac.  61. 
192         132     Popper  v.  Broderick,  123  Gal.  456, 

56  Pac.  53. 
231         170    Johnson   v.    Goodyear   Min.    Go., 

127  Gal.  4,  59  Pac.  304. 
811         227     Matter  of  Lambert,  134  Gal.  626, 

66  Pac.  861. 

452        277    Lougher  v.  Soto,  129  Gal.  610,  62 

Pac.  184;  Van  Harlingen  v. 
Doyle,  134  Gal.  53,  66  Pac.  44; 
Ex  parte  Anderson,  134  Gal. 
69,  66  Pac.  194;  Pratt  v. 
Browne,  135  Cal.  649,  67  Pac. 
1082. 

1899  24  24    People  v.  Gurry,  130  Gal.  82,  62 

Pac.  516. 
47  46    Britton    v.    Board     of     Election 

Gommrs.,  129  Gal.  337,  61  Pac. 
1115. 

1901  56  51     Hewitt  v.  Board,  148  Gal.  590. 

117         102     Lewis  v.  Dunne,   134  Cal.  291. 
332        157    Lewis  v.  Dunne,  134  Gal.  291. 
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1901    433    158  Lewis  y.  Dunne,  134  Oal.  291. 

685    233  Tucker  v.  Barnum,  144  Oal.  266, 

77  Pae.  919. 

1903  14  11    Ex  parte  Dickey,  144  Cal.  234, 

77  Pac.  924. 

1905  67  69    Ex  parte  Drezel,  147  Cal.  763,  82 

Pac.  429. 
224        249    Harrison  v.  Oolgan,  148  Cal.  69. 
338        313     Ex  parte  Hayden,  147  Cal.  649, 

82  Pac.  315. 
422        354    Ex  parte  Sohncke,  148  Cal.  263. 
711         55    Ex  parte  Sohncke,  148  CaL  263. 
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THE 

CONSTITUTION 

OF  THE 

STATE  OF  CALIFORNIA. 


Adopted   by   the    Convention,    Octobeb    10, 
1849;  Ratified  by  the  People,  Novem- 
ber 13,  1849;  Proclaimed,  Decem- 
ber 20,  1849;  and  Amended  m 
1857,   1862,  AND  1871. 


PREAMBLE. 

We,  the  people  of  California,  grateful  to  Al- 
mighty God  for  our  freedom,  in  order  to  secure 
its  blessings,  do  establish  this  constitution. 

ARTICLE  I. 

DECLABATION  OF  RIGHTS. 

Section  1.  All  men  are  by  nature  free  and 
independent,     and     have     certain     inalienable 
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rights,  among  whicli  are  those  of  enjoying  and 
defending  life  and  liberty;  acquiring,  possess- 
ing, and  protecting  property,  and  pursuing  and 
obtaining  safety  and  happiness. 

See.  2.  All  political  power  is  inherent  in  the 
people.  Government  is  instituted  for  the  pro- 
tection, security,  and  benefit  of  the  people,  and 
they  have  the  right  to  alter  or  reform  the  same 
whenever  the  public  good  may  require  it. 

Sec.  3.  The  right  of  trial  by  jury  shall  be 
secured  to  all,  and  remain  inviolate  forever;  but 
a  jury  trial  may  be  waived  by  the  parties,  in  all 
civil  cases,  in  the  manner  to  be  prescribed  by 
law. 

Sec.  4.  The  free  exercise  and  enjoyment  of 
religious  profession  and  worship,  without  dis- 
crimination or  preference,  shall  forever  be  al- 
lowed in  this  state;  and  no  person  shall  be  ren- 
dered incompetent  to  be  a  witness  on  account  of 
his  opinions  on  matters  of  religious  belief;  but 
the  liberty  of  conscience  hereby  secured  shall 
not  be  so  construed  as  to  excuse  acts  of  licen- 
tiousness, or  justify  practices  inconsistent  with 
the  peace  or  safety  of  this  state. 

Sec.  5.  The  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless  when,  in 
cases  of  rebellion  or  invasion,  the  public  safety 
may  require  its  suspension. 
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Sec.  6.  Excessive  bail  shall  not  be  required, 
nor  excessive  fines  imposed;  nor  shall  cruel  or 
unusual  punishments  be  inflicted ;  nor  shall  wit- 
nesses be  unreasonably  detained. 

Sec.  7.  All  persons  shall  be  bailable  by  suf- 
ficient sureties,  unless  for  capital  offenses  when 
the  proof  is  evident  or  the  presumption  great. 

Sec.  8.  No  person*shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime  (except 
in  cases  of  impeachment,  and  in  cases  of  militia 
when  in  actual  service,  and  the  land  and  naval 
forces  in  time  of  war,  or  which  this  state  may 
keep,  with  the  consent  of  Congress,  in  time  of 
peace,  and  in  cases  of  petit  larceny,  under  the 
regulation  of  the  legislature)  unless  on  present- 
ment or  indictment  of  a  grand  jury;  and,  m 
any  trial  in  any  court  whatever,  the  party  ac- 
cused shall  be  allowed  to  appear  and  defend, 
in  person  and  with  counsel,  as  in  civil  actions. 
No  person  shall  be  subject  to  be  twice  put  in 
jeopardy  for  the  same  offense;  nor  shall  he  be 
compelled,  in  any  criminal  case,  to  be  a  witness 
against  himself ;  nor  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law;  nor 
shall  private  property  be  taken  for  public  use 
without  just  compensation.' 

Sec.  9.  Every  citizen  may  freely  speak,  write, 
and  publish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  right ;  and  no 
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law  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.  In  all  crim- 
inal prosecutions  on  indictments  for  libels,  the 
truth  may  be  given  in  evidence  to  the  jury ;  and 
if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published 
with  good  motives  and  for  justifiable  ends,  the 
party  shall  be  acquitted ;  and  the  jury  shall  have 
the  right  to  determine  the  law  and  the  fact. 

Sec.  10.  The  people  shall  have  the  right  free- 
ly to  assemble  together  to  consult  for  the  com- 
mon good,  to  instruct  their  representatives,  and 
to  petition  the  legislature  for  redress  of  griev- 
ances. 

Sec.  11.  All  laws  of  a  general  nature  shall 
have  a  uniform  operation. 

Sec.  12.    The  military  shall  be  subordinate  to 
the  civil  power.    No  standing  army  shall  be  kept 
up  by  this  state  in  time  of  peace ;  and,  in  time  of 
war,  no  appropriation  for  a  standing  army  shall  ^ 
be  for  a  longer  time  than  two  years. 

Sec.  13.  No  soldier  shall,  in  time  of  peace, 
be  quartered  in  any  house  without  the  consent 
of  the  owner ;  nor  in  time  of  war,  except  in  the 
manner  to  be  prescribed  by  law. 

Sec.  14.  Representation  shall  be  apportioned 
according  to  population* 


-_n 


463  CONSTITUTION  OP  18.49.      Art.  I,  §§  15-20 

Sec.  15.  No  person  shall  be  imprisoned  for 
debt  in  any  civil  action,  on  mesne  or  final  pro- 
cess, unless  in  cases  of  fraud;  and  no  person 
shall  be  imprisoned  for  a  militia  fine  in  time  of 
peace. 

Sec.  16.  No  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts, 
shall  ever  be  passed. 

Sec.  17.  Foreigners  who  are  or  who  may  here- 
after become  bona  fide  residents  of  this  state, 
shall  enjoy  the  same  rights  in  respect  to  the  pos- 
session, enjoyment,  and  inheritance  of  property, 
as  native-bom  citizens. 

Sec.  18.  Neither  slavery  nor  involuntary  ser- 
vitude, unless  for  the  punishment  of  crime,  shall 
ever  be  tolerated  in  this  state. 

Sec.  19.  The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers,  and  eflFects, 
against  unreasonable  seizures  and  searches,  shall 
not  be  violated ;  and  no  warrant  shall  issue,  but 
on  probable  cause,  supported  by  oath  or  affirma- 
tion, particularly  describing  the  place  to  be 
searched  and  the  persons  and  things  to  be  seized. 

Sec.  20.  Treason  against  the  state  shall  con- 
sist only  in  levying  war  against  it,  adhering  to 
its  enemies,  or  giving  them  aid  and  comfort. 
No  person  shall  be  convicted  of  treason,  unless 
on  the  evidence  of  two  witnesses  to  the  same 
overt  aot,  op  confftRsioti  in  opeu  oxnirt. 
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Sec.  21.  This  enumeration  of  rights  shall  not 
be  construed  to  impair  or  deny  others  retained 
by  the  people. 

Sec.  22.  The  legislature  shall  have  no  power 
to  make  an  appropriation,  for  any  purpose  what- 
ever, for  a  longer  period  than  two  years. 
(Added  by  amendment,  ratified  September  6, 
1871.) 

ARTICLE  II. 

BIGHT    OP   SUFFBAGE. 

Section  1.  Every  white  male  citizen  of  the 
United  States,  and  every  white  male  citizen  of 
Mexico  who  shall  have  elected  to  become  a  cit- 
izen of  the  United  States,  under  the  treaty  of 
peace  exchanged  and  ratified  at  Queretaro,  on 
the  thirtieth  day  of  May,  eighteen  hundred  and 
forty-eight,  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  resident  of  the  state  six  months 
next  preceding  the  election,  and  the  county  or 
district  in  which  he  claims  his  vote  thirty  days, 
shall  be  entitled  to  vote  at  all  elections  which 
are  now  or  hereafter  may  be  authorized  by  law ; 
provided,  that  nothing  hexein  contained  shall  be 
construed  to  prevent  the  legislature,  by  a  two- 
thirds  concurrent  vote,  from  admitting  to  the 
right  of  suffrage  Indians,  or  the  descendants  of 
Indians,  in  such  special  cases  as  such  a  propor- 
tion of  the  legislative  body  may  deem  just  and 
proper. 
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Sec.  2.  Electors  shall,  in  all  cases  except  trea- 
son, felony,  or  breach  of  the  peace,  be  privileged 
from  arrest  on  the  days  of  election,  during  their 
attendance  at  such  election,  going  to  and  return- 
ing therefrom. 

Sec.  3.  No  elector  shall  be  obliged  to  perform 
militia  duty  on  the  day  of  election,  except  in 
time  of  war  or  public  danger. 

Sec.  4.  For  the  purpose  of  voting,  no  person 
shall  be  deemed  to  have  gained  or  lost  a  residence 
by  reason  of  his  presence  or  absence  while  em- 
ployed in  the  service  of  the  United  States,  nor 
while  engaged  in  the  navigation  of  the  waters  of 
this  state  or  of  the  United  States,  or  of  the 
high  seas;  nor  while  a  student  at  any  seminary 
of  learning;  nor  while  kept  at  any  almshouse, 
or  other  asylum,  at  public  expense;  nor  while 
confined  in  any  public  prison. 

Sec.  5.  No  idiot  or  insane  person,  or  person 
convicted  of  any  infamous  crime,  shall  be  en- 
titled to  the  privileges  of  an  elector. 

Sec.  6.  All  elections  by  the  people  shall  be 
by  ballot. 

ARTICLE  III. 

DISTRIBUTION    OF    POWERS. 

Section  1.  The  powers  of  the  government  of 
the  state  of  California  shall  be  divided  into  three 
separate  departments :  The  legislative,  the  execu- 
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tive,  and  judicial;  and  no  person  charged  with 
the  exercise  of  powers  properly  belonging  to  one 
of  these  departments  shall  exercise  any  func- 
tions appertaining  to  either  of  the  others,  except 
in  the  cases  hereinafter  expressly  directed  or 
permitted. 

ARTICLE  IV. 

LEGISLATIVE  DEPARTMENT. 

Section  1.  The  legislative  power  of  this  state 
shall  be  vested  in  a  senate  and  assembly,  which 
shall  be  designated  the  legislature  of  the  state  of 
California,  and  the  enacting  clause  of  every  law 
shall  be  as  follows:  "The  People  of  the  State 
of  California,  represented  in  Senate  and  As- 
sembly, do  enact  as  follows.'* 

Sec.  2.  The  sessions  of  the  legislature  shall  be 
biennial,  and  shall  commence  on  the  first  Mon- 
day of  December  next  ensuing  the  election,  of  its 
members,  unless  the  governor  of  the  state  shall, 
in  the  interim,  convene  the  legislature  by  procla- 
mation. No  session  shall  continue  longer  than 
one  hundred  and  twenty  days.  (Amended  1862. 
The  original  provided  for  annual  sessions,  begin- 
ning on  first  Monday  of  January.) 

Sec.  3.  The  members  of  the  assembly  shall  be 
chose;i  biennially,  by  the  qualified  electors  of 
their  respective  districts,  on  the  first  Wednesday 
in  September,  unlem  otherwise  ordered  by  the 


467  CONSTITUTION  OF  1849.      Art.  IV,  §§  4-6 

legislature,  and  their  term  of  office  shall  be  two 
years.  (Amendment  ratified  September  3, 
1862.  The  original  provided  for  annual  elec- 
tions on  the  first  Tuesday  after  the  first  Mon- 
day in  November.) 

Sec.  4.  Senators  and  members  of  assembly 
shall  be  duly  qualified  electors  in  the  respective 
counties  and  districts  which  they  represent. 

Sec.  5.  Senators  shall  be  chosen  for  the  term 
of  four  years,  at  the  same  time  and  places  as 
members  of  the  assembly;  and  no  person  shall 
be  a  member  of  the  senate  or  assembly  who  has 
not  been  a  citizen  and  inhabitant  of  the  state  and 
of  the  county  or  district  for  which  he  shall  be 
chosen  one  year  next  before  his  election. 
(Amendment  ratified  September  3,  1862.  Orig- 
inal made  term  of  two  years,  and  residence  in 
county  or  district  of  six  months.) 

Sec.  6.  The  number  of  senators  shall  not  be 
less  than  one-third,  nor  more  than  one-half,  of 
that  of  the  members  of  the  assembly ;  and  at  the 
first  session  of  the  legislature  after  this  section 
takes  effect,  the  senators  shall  be  divided  by  lot, 
as  equally  as  may  be,  into  two  classes.  The  seats 
of  the  senators  of  the  first  class  shall  be  vacated 
at  the  expiration  of  the  second  year,  so  that  one- 
half  shall  be  chosen  biennially.  (Amendment 
ratified  September  3,  1862.  Original  provided 
for  annual  election.) 
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Sec.  7.  When  the  number  of  senators  is  in- 
creased, they  shall  be  apportioned  by  lot,  so  as 
to  keep  the  two  classes  as  nearly  equal  in  num- 
ber as  possible. 

Sec.  8.  Each  house  shall  choose  its  own  of- 
ficers, and  judge  of  the  qualifications,  elections, 
and  returns  of  its  own  members. 

Sec.  9.  A  majority  of  each  house  shall  con- 
stitute a  quorum  to  do  business;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may 
compel  the  attendance  of  absent  members,  in 
such  manner  and  under  such  penalties  as  each 
house  may  provide. 

Sec.  10.  Each  house  shall  determine  the  rules 
of  its  own  proceedings,  and  may,  with  the  con- 
currence of  two-thirds  of  all  the  members  elect- 
ed, expel  a  member. 

Sec.  11.  Each  house  shall  keep  a  journal  of 
its  own  proceedings,  and  publish  the  same;  and 
the  yeas  and  nays  of  the  members  of  either 
house  on  any  question  shall,  at  the  desire  of  any 
three  members  present,  be  entered  on  the  jour- 
nal. 

Sec.  12.  Members  of  the  legislature  shall,  in 
all  cases  except  treason,  felony,  and  breach  of 
the  peace,  be  privileged  from  arrest,  and  shall 
not  be  subject  to  any  civil  process  during  the 
session  of  the  legislature,  nor  for  fifteen  days 
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next  before  the  commeneement  and  after  the 
termination  of  each  session. 

Sec.  13.  When  vacancies  occur  in  either 
house,  the  governor,  or  the  person  exercising  the 
functions  of  the  governor,  shall  issue  writs  of 
election  to  fill  such  vacancies. 

Sec.  14.  The  doors  of  each  house  shall  be 
open,  except  on  such  occasions  as,  in  the  opinion 
of  the  house,  may  require  secrecy. 

Sec.  15.  Neither  house  shall,  without  the  con- 
sent of  the  other,  adjourn  for  more  than  three 
days,  nor  to  any  other  place  than  that  in  which 
they  may  be  sitting. 

Sec.  16.  Any  bill  may  originate  in  either 
house  of  the  legislature,  and  all  bills  passed  by 
one  house  may  be  amended  in  the  other. 

Sec.  17.  Every  bill  which  may  have  passed 
the  legislature  shall,  before  it  becomes  a  law,  be 
presented  to  the  governor.  If  he  approve  it,  he 
shall  sign  it,  but  if  not  he  shall  return  it,  with 
his  objections,  to  the  house  in  which  it  orig- 
inated, which  shall  enter  the  same  upon  the 
journal,  and  proceed  to  reconsider  it.  If,  after 
such  reconsideration,  it  again  pass  both  houses, 
by  yeas  and  nays,  by  a  majority  of  two-thirds 
of  the  members  of  each  house  present,  it  shall 
become  a  law,  notwithstanding  the  governor's 
objections.  If  any  bill  shall  not  be  returned 
within  ten  days  after  it  shall  have  been  pre- 


Art.  IV,  §§  18-20     CONSTITUTION  or  1849.  470 

sented  to  him  (Sundays  excepted),  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had  signed 
it,  unless  the  legislature,  by  adjournment,  pre- 
vent such  return. 

Sec.  18.  The  assembly  shall  have  the  sole 
power  of  impeachment,  and  all  impeachments 
shall  be  tried  by  the  senate.  When  sitting  for 
that  purpose,  the  senators  shall  be  upon  oath  or 
affirmation;  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the 
members  present. 

Sec.  19.  The  governor,  lieutenant-governor, 
secretary  of  state,  controller,  treasurer,  attorney 
general,  surveyor  general,  justices  of  the  su- 
preme court,  and  judges  of  the  district  courts, 
shall  be  liable  to  impeachment  for  any  misde- 
meanor in  office;  but  judgment  in  such  cases 
shall  extend  only  to  removal  from  office  and  dis- 
qualification to  hold  any  office  of  honor,  trust,  or 
profit  under  the  state;  but  the  party  convicted 
or  acquitted  shall,  nevertheless,  be  liable  to  in- 
dictment, trial,  and  punishment  according  to 
law.  All  other  civil  officers  shall  be  tried  for 
misdemeanors  in  office  in  such  a  manner  as  the 
legislature  may  provide.  ^ 

Sec.  20.  No  senator  or  member  of  assembly 
shall,  during  the  term  for  which  he  shall  have 
been  elected,  be  appointed  to  any  civil  office  of 
profit  under  this  state  which  shall  have  been 
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created  or  the  emoluments  of  which  shall  have 
been  increased  during  such  term,  except  such 
oflSces  as  may  be  filled  by  election  by  the  people. 

Sec.  21.  No  person  holding  any  lucrative  of- 
fice under  the  United  States,  or  any  other  power, 
shall  be  eligible  to  any  civil  oflSce  of  profit  under 
this  state;  provided,  that  officers  in  the  militia 
to  which  there  is  attached  no  annual  salary,  or 
local  officers  and  postmasters,  whose  compensa- 
tion does  not  exceed  five  hundred  dollars  per 
annum,  shall  not  be  deemed  lucrative. 

Sec.  22.  No  person  who  shall  be  convicted  of 
the  embezzlement  or  defalcation  of  {he  public 
funds  of  this  state  shall  ever  be  eligible  to  any 
office  of  honor,  trust,  or  profit  under  this  state; 
and  the  legislature  shall,  as  soon  as  practicable, 
pass  a  law  providing  for  the  punishment  of  such 
embezzlement  or  defalcation  as  a  felony. 

Sec.  23.  No  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations 
made  by  law.  An  accurate  statement  of  the  re- 
ceipts and  expenditures  of  the  public  moneys 
shall  be  attached  to  and  published  with  the  laws 
at  every  regular  session  of  the  legislature. 

Sec.  24.  The  members  of  the  legislature  shall 
receive  for  their  services  a  compensation  to  be 
fixed  by  law,  and  paid  out  of  the  public  treas- 
iiry;  but  no  increajM  of  tha  QOTnpenjsation  aball 
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take  effect  during  the  term  for  which  the  mem- 
bers of  either  house  shall  have  been  elected. 

Sec.  25.  Every  law  enacted  by  the  legislature 
shall  embrace  but  one  object,  and  that  shall  be 
expressed  in  the  title;  and  no  law  shall  be  re- 
vised, or  amended  by  reference  to  its  title ;  but 
in  such  case  the  act  revised  or  section  amended 
shall  be  re-enacted  and  published  at  length. 

Sec.  26.  No  divorce  shall  be  granted  by  the 
legislature. 

Sec.  27.  No  lottery  shall  be  authorized  by 
this  state,  nor  shall  the  sale  of  lottery  tickets  be 
allowed. 

Sec.  28.  The  enumeration  of  the  inhabitants 
of  this  state  shall  be  taken,  under  the  direction 
of  the  legislature,  in  the  year  one  thousand  eight 
hundred  and  fifty-two  and  one  thousand  eight 
hundred  and  fifty-five,  and  at  the  end  of  every 
ten  years  thereafter ;  and  these  enumerations,  to- 
gether with  the  census  that  may  be  taken  under 
the  direction  of  the  Congress  of  the  United 
States,  in  the  year  one  thousand  eight  hundred 
and  fifty  and  every  subsequent  ten  years,  shall 
serve  as  the  basis  of  representation  in  both 
houses  of  the  legislature. 

Sec.  29.  The  number  of  senators  and  mem- 
bers of  assembly  shall,  at  the  first  session  of  the 
legislature  linldfti*  after  the  anumerations  herein 
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provided  for  are  made,  be  fixed  by  the  legis- 
lature, and  apportioned  among  the  several 
counties  and  districts  to  be  established  by  law, 
according  to  the  number  of  white  inhabitants. 
The  number  of  members  of  assembly  shall  not 
be  less  than  twenty-four,  nor  more  than  thirty- 
six,  until  the  number  of  inhabitants  within  this 
state  shall  amount  to  one  hundred  thousand; 
and,  after  that  period,  in  such  ratio  that  the 
whole  number  of  members  of  assembly  shall 
never  be  less  than  thirty  nor  more  than  eighty. 

Sec.  30.  When  a  congressional,  senatorial,  or 
assembly  district  shall  be  composed  of  two  or 
more  counties,  it  shall  not  be  separated  by  any 
county  belonging  to  another  district.  No  county 
shall  be  divided  in  forming  a  congressional,  sena- 
torial, or  assembly  district  •so  as  to  attach  one 
portion  of  a  county  to  another  county;  but  the 
legislature  may  divide  each  county  into  as  many 
congressional,  senatorial,  or  assembly  districts  as 
such  county  may  by  apportionment  be  entitled 
to.  (Words  following  the  •  were  added  by 
amendment  ratified  September  3,  1862.) 

Sec.  31.  Corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to 
this  section  may  be  altered  from  time  to  time,  or 
repealed. 
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Sec.  32.  Dues  from  corporations  shall  be  se- 
cured by  such  individual  liability  of  the  corpora- 
tors and  other  means  as  may  be  prescribed  by 
law. 

Sec.  33.  The  term  corporatioiis,  as  used  in 
this  article,  shall  be  construed  to  include  all  as- 
sociations and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not 
possessed  by  individuals  or  partnerships.  And 
all  corporations  shall  have  the  right  to  sue  and 
shall  be  subject  to  be  sued  in  all  courts,  in  like 
cases  as  natural  persons. 

Sec.  34.  The  legislature  shall  have  no  power 
to  pass  any  act  granting  any  charter  for  bank- 
ing  purposes,  but  associations  may  be  formed, 
under  general  laws,  for  the  deposit  of  gold  and 
silver;  but  no  such  associations  shall  make, 
issue,  or  put  in  circulation  any  bill,  check,  ticket, 
certificate,  promissory  note,  or  other  paper,  or 
the  paper  of  any  bank,  to  circulate  as  money. 

Sec.  35.  The  legislature  of  this  state  shall 
prohibit  by  law  any  person  or  persons,  associa- 
tion, company,  or  corporation  from  exercising 
the  privileges  of  banking  or  creating  paper  to 
circulate  as  money. 

Sec.  36.  Each  stockholder  of  a  corporation  or 
joint-stock  association  shall  be  individually  and 
personally  liable  for  his  proportion  of  all  its 
debts  and  liabilities. 
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Sec.  37.  It  shall  be  the  duty  of  the  legisla- 
ture to  provide  for  the  organization  of  cities  and 
incorporated  villages,  and  to  restrict  their  power 
of  taxation,  assessment,  borrowing  money,  con- 
tracting  debts,  and  loaning  their  credit,  so  as  to 
prevent  abuses  in  assessments  and  in  contract- 
ing  debts  by  such  municipal  corporations. 

Sec.  38.  In  all  elections  by  the  legislature 
the  members  thereof  shall  vote  viva  voce,  and 
the  votes  shall  be  entered  on  the  journal. 

Sec.  39:  In  order  that  no  inconvenience  may 
result  to  the  public  service  from  the  taking  effect 
of  the  amendments  proposed  to  article  4  by  the 
legislature  of  eighteen  hundred  and  sixty-one, 
no  officer  shall  be  suspended  or  superseded  there- 
by  until  the  election  and  qualification  of  the  sev- 
eral officers  provided  for  in  said  amendments. 
(New  section  ratified  September  ^,  1862.) 

ARTICLE  V. 

EXECUTIVE   DEPABTMENT. 

Section  1.  The  supreme  executive  power  of 
this  state  shall  be  vested  in  a  chief  magistrate, 
who  shall  be  styled  the  GK)vemor  of  the  State 
of  California. 

Sec.  2.  The  governor  shall  be  elected  by  the 
qualified  electors,  at  the  time  and  places  of  vot- 
ing for  members  of  the  assembly,  and  shall  hold 
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his  office  four  years  from  and  after  the  first 
Monday  in  December  subsequent  to  his  election, 
and  until  his  successor  is  elected  and  qualified. 
(Amendment  ratified  September  3,  1862.  Orig- 
inal provided  for  term  of  two  years.) 

Sec.  3.  No  person  shall  be  eligible  to  the  of- 
fice of  governor  (except  at  the  first  election)  who 
haft  not  been  a  citizen  of  the  United  States  and 
a  resident  of  this  state  two  years  next  preceding 
the  election,  and  attained  the  age  of  twenty-five 
years  at  the  time  of  said  election. 

Sec.  4.  The  returns  of  every  election  for  gov- 
ernor shall  be  sealed  up  and  transmitted  to  the 
seat  of  government,  directed  to  the  speaker  of 
the  assembly,  who  shall,  during  the  first  week 
of  the  session,  open  and  publish  them  in  presence 
of  both  houses  of  the  legislature.  The  person 
having  the  highest  number  of  votes  shall  be  gov- 
ernor; but,  in  case  any  two  or  more  have  an 
equal  and  the  highest  number  of  votes,  the  legis- 
lature shall,  by  joint  vote  of  both  houses,  choose 
one  of  said  persons  so  having  an  equal  and  the 
highest  number  of  votes,  for  governor. 

Sec.  5.  The  governor  shall  be  commander  in 
chief  of  the  militia,  the  army,  and  navy  of  this 
state. 

Sec.  6.  He  shall  transact  all  executive  busi- 
ness with  the  officers  of  government,  civil  and 
military,  and  may  require  information  in  writ- 
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ing  from  the  officers  of  the  executive  depart- 
ment, upon  any  subject  relating  to  the  duties 
of  their  respective  offices. 

Sec.  7.  He  shall  see  that  the  laws  are  faith- 
fully executed. 

Sec.  8.  When  any  office  shall,  from  any  cause, 
become  vacant,  and  no  mode  is  provided  by  the 
constitution  and  law  for  filhng  such  vacancy,  the 
governor  shall  have  power  to  fill  such  vacancy 
by  granting  a  commission,  which  shall  expire  at 
the  end  of  the  next  session  of  the  legislature,  or 
at  the  next  election  by  the  people. 

Sec.  9.  He  may,  on  extraordinary  occasions, 
convene  the  legislature  by  proclamation,  and 
stall  state  to  both  houses,  when  assembled,  the 
purpose  for  which  they  shall  have  been  con- 
vened. 

Sec.  10.  He  shall  communicate  by  message  to 
the  legislature,  at  every  session,  the  condition  of 
the  state,  and  recommend  such  matters  as  he 
shall  deem  expedient. 

Sec.  11.  In  case  of  a  disagreement  between 
the  two  houses  with  respect  to  the  time  of  ad- 
journment, the  governor  shall  have  power  to 
adjourn  the  legislature  to  such  time  as  he  may 
think  proper;  provided,  it  be  not  beyond  the 
time  fixed  for  the  meeting  of  the  next  legis- 
lature. 
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Sec.  12.  No  person  shall,  while  holding  any 
ofl&ce  under  the  United  States,  or  this  state,  exer- 
cise the  office  of  governor,  except  as  hereinafter 
expressly  provided. 

Sec.  13.  The  governor  shall  have  the  power 
to  grant  reprieves  and  pardons  after  conviction, 
for  all  offenses,  except  treason  and  cases  of  im- 
peachment, upon  such  conditions  and  with  such 
restrictions  and  limitations  as  he  may  think 
proper,  subject  to  such  regulations  as  may  be 
provided  by  law  relative  to  the  manner  of  ap- 
plying for  pardons.  Upon  conviction  for 
treason,  he  shall  have  the  power  to  suspend  the 
execution  of  the  sentence  until  the  case  shall  be 
reported  to  the  legislature  at  its  next  meeting, 
when  the  legislature  shall  either  pardon,  direct 
the  execution  of  the  sentence,  or  grant  a  further 
reprieve.  He  shall  communicate  to  the  legisla- 
ture, at  the  beginning  of  every  session,  every 
case  of  reprieve  or  pardon  granted,  stating  the 
^ame  of  the  convict,  the  crime  of  which  he  was 
convicted,  the  sentence  and  its  date,  and  the 
date  of  the  pardon  or  reprieve. 

Sec.  14.  There  shall  be  a  seal  of  this  state, 
which  shall  be  kept  by  the  governor,  and  used 
by  him  officially  and  shall  be  called  ''The  Great 
Seal  of  the  State  of  California.'' 

Sec.  15.  All  grants  and  commissions  shall  be 
in  the  name  and  by  the  authority  of  the  people 
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of  the  state  of  California,  sealed  with  the  great 
seal  of  the  state,  signed  by  the  governor,  and 
countersigned  by  the  secretary  of  state. 

Sec.  16.  A  lieutenant-governor  shall  be  elected 
at  the  same  time  and  places,  and  in  the  same 
manner  as  the  governor;  and  his  term  of  office, 
and  his  qualifications  of  eligibility,  shall  also  be 
the  same.  He  shall  be  president  of  the  senate, 
but  shall  only  have  a  casting  vote  therein.  If, 
during  a  vacancy  of  the  office  of  governor,  the 
lieutenant-governor  shall  be  impeached,  dis- 
placed, resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent 
from  the  state,  the  president  of  the  senate  shall 
act  as  governor  until  the  vacancy  be  filled  or 
the  disability  shall  cease. 

Sec.  17.  In  case  of  the  impeachment  of  the 
governor,  or  his  removal  from  office,  death,  in- 
ability to  discharge  the  powers  and  duties  of  the 
said  office,  resignation,  or  absence  from  the  state, 
the  powers  and  duties  of  the  office  shall  devolve 
upon  the  lieutenant-governor  for  the  residue  of 
the  term,  or  until  the  disability  shall  cease.  But 
when  the  governor  shall,  with  the  consent  of  the 
legislature,  be  out  of  the  state  in  time  of  war, 
at  the  head  of  any  military  force  thereof,  he 
shall  continue  commander  in  chief  of  all  the 
military  force  of  the  state. 
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Sec.  18.  A  secretary  of  state,  a  controller,  a 
treasurer,  an  attorney  general,  and  a  surveyor 
general  shall  be  elected  at  the  same  time  and 
places,  and  in  the  same  manner  as  the  governor 
and  lieutenant-governor,  and  whose  term  of 
office  shall  be  the  same  as  the  governor. 
(Amendment  ratified  September  3,  1862.) 

[ORIGINAL  SECTION.] 

See.  18.  A  secretary  of  state,  a  controller,  a  treas- 
urer, an  attorney  general  and  surveyor  general  shall 
be  chosen  in  the  manner  provided  in  this  constitu- 
tion; and  the  term  of  office  and  eligibility  of  each 
shall  be  the  same  as  are  prescribed  for  the  governor 
and  lieutenant-governor. 

Sec.  19.  The  secretary  of  state  shall  keep  a 
fair  record  of  the  official  acts  of  the  legislative 
and  executive  departments  of  the  government, 
and  shall,  when  required,  lay  the  same,  and  all 
matters  relative  thereto,  before  either  branch  of 
the  legislature,  and  shall  perform  such  other 
duties  as  may  be  assigned  him  by  law;  and  in 
order  that  no  inconvenience  may  result  to  the 
public  service  from  the  taking  effect  of  the 
amendments  proposed  to  said  article  5  by  the 
legislature  of  eighteen  hundred  and  sixty-one, 
no  officer  shall  be  superseded  or  suspended 
thereby,  until  the  election  and  qualification  of 
the  several  officers  provided  for  in  said  amend- 
ments.    (Amendment     ratified     September     3, 
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1862.    Original  provided  for   appointment   of 
secretary  of  state  by  the  governor.) 

Sec.  20.  The  controller,  treasurer,  attorney 
general,  md  surveyor  general,  shall  be  chosen  by 
joint  vote  of  the  two  houses  of  the  legislature  at 
their  first  session  under  this  constitution,  and 
thereafter  shall  be  dected  at  the  same  time  and 
pla€e6^  and  in  the  same  manner,  as  the  governor 
«jid  lieutenant-governor. 

Sec.  21.  The  governor,  lieutenant-governor, 
secretary  of  state,  controller,  treasurer,  attorney 
.general,  and  surveyor  general,  shall  each,  at 
stated  times  during  their  continuance  in  office, 
receive  for  their  services  a  compensation,  which 
shall  not  be  increased  or  diminished  during  the 
term  for  which  they  shall  have  been  elected ;  but 
neither  of  these  officers  shall  receive  for  his  own 
use  Any  fees  for  the  performance  of  his  official 
duties. 

ARTICLE  VI. 

{Before  it  was  revised  by  amendments  ratified 
Septemb^  8>  1862.    For  revision,  see  page  486.] 

JUDICIAL  DEPARTMENT. 

Section  1.  The  judicial  power  of  this  state 
shall  be  vested  in  a  supreme  court,  in  district 
courtS)  in  county  courts  and  in  justices  of  the 
peace.     The  l^islature  may  also  establish  such 
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municipal  and  other  inferior  courts  as  may  be 
deemed  necessary. 

Sec.  2.  The  supreme  court  shall  consist  of  a 
chief  justice  and  two  associate  justices,  any  two 
of  whom  shaU  constitute  a  quorum. 

Sec.  3.  The  justices  of  the  supreme  court 
shall  be  elected  at  the  general  election,  by  the 
qualified  electors  of  the  state,  and  shall  hold 
their  office  for  the  term  of  six  years  from  the 
first  day  of  January,  next  after  their  election; 
provided,  that  the  legislature  shall,  at  its  first 
meeting,  elect  a  chief  justice  and  two  associate 
justices  of  the  supreme  court,  by  joint  vote  of 
both  houses,  aud  so  classify  them  that  one  shall 
go  out  of  office  every  two  years.  After  the  first 
election,  the  senior  justice  in  commission  shall 
be  the  chief  justice. 

Sec.  4.  The  supreme  court  shall  have  appel- 
late jurisdiction  in  all  cases  when  the  matter  in 
dispute  exceeds  two  hundred  dollars,  when  the 
legality  of  any  tax,  toll,  or  impost,  or  municipal 
fine  is  in  question,  and  in  all  criminal  cases 
amounting  to  felony,  on  questions  of  law  alone. 
And  the  said  court,  and  each  of  the  justices 
thereof,  as  well  as  all  district  and  county  judges, 
shall  have  power  to  issue  writs  of  habeas  corpus 
at  the  instance  of  any  person  held  in  actual  cus- 
tody. They  shall  also  have  power  to  issue  all 
other  writs  and  process  necessary  to  the  exerr 
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cise  of  their  appellate  jurisdiction  and  shall  be 
conservators  of  the  peace  throughout  the  state. 

Sec.  5.  The  state  shall  be  divided  by  the  first 
legislature  into  a  convenient  number  of  districts, 
subject  to  such  alteration  from  time  to  time  as 
the  public  good  may  require,  for  each  of  which  a 
district  judge  shall  be  appointed  by  the  joint 
vote  of  the  legislature,  at  its  first  meeting,  who 
shall  hold  his  office  for  two  years  from  the  first 
day  of  January  next  after  his  election;  after 
which,  said  judges  shall  be  elected  by  the  quali- 
fied electors  of  their  respective  districts,  at  the 
general  election,  and  shall  hold  their  office  for 
the  term  of  six  years. 

Sec.  6.  The  district  courts  shall  have  orig- 
inal jurisdiction,  in  law  and  equity,  in  all  civil 
cases  where  the  amount  in  dispute  exceeds  two 
hundred  dollars,  exclusive  of  interest.  In  all 
criminal  cases  not  otherwise  provided  for,  and  in 
all  issues  of  fact  joined  in  the  probate  courts, 
their  jurisdiction  shall  be  unlimited. 

Sec.  7.  The  legislature  shall  provide  for  the 
election,  by  the  people,  of  a  clerk  of  the  supreme 
court,  and  county  clerks,  district  attbrneys,  sher- 
iffs, coroners  and  other  necessary  officers;  and 
shall  fix  by  law  their  duties  and  compensation. 
County  clerks  shall  be  ex  officio  clerks  of  the 
district  courts  in  and  for  their  respective 
counties. 
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Sec.  8.  There  shall  be  ejected  in  each  of  the 
organized  counties  of  this  state  one  county  judge, 
who  shall  hold  his  office  for  four  yearst  He  shall 
hold  the  county  court  and  perform  the  duties  of 
surrogate  or  probate  judge.  The  county  judge, 
with  two  justices  of  the  peace,  to  be  designated 
according  to  law,  shall  hold  courts  of  sefiisions,, 
with  such  crimiaal  jurisdiction  as  the  legislature 
shall  prescribe,  and  he  shall  perform  such  other 
duties  as  shall  be  required  by  law. 

Sec.  9.  The  county  courts  shall  haye  such 
jurisdiction,  in  cases  ansiQg  in  justices'  eciurts, 
and  in  special  cases,  aa  the  legislature  me^  pre- 
scribe, but  shall  have  no  ori^nal  civil  jurisdicr 
tion,  except  in  such  special  cases,. 

Sec.  10.  The  times  and  places  of  holdiug  the 
terms  of  the  supreme  court,  a^d  the  general  and 
special  terms  of  the  district  courts  within  the 
several  districts,  shall  be  provided  for  by  law. 

Sec.  11.  No  judicial  ofSeer,  except  a  justice 
of  the  peace,  shall  receive  to  bis  own  use,  any 
fees  or  perquisites  of  office. 

Sec.  12.  The  legislature  shall  provide  teat  the 
speedy  publication  of  all  statute  laws,  and  of 
such  judicial  decisions  as  it  may  deem  ex- 
pedient ;  and  all  laws  and  judicial  decisions  shall 
be  free  for  publication  by  any  person. 

Sec.  13.  Tribunals  for  conciliation  may  be 
established  with  such  powers  and  duties  as  may 


485  CONSTITUTION  OP  1649,     Art.  VI,  §§  H-17 

be  prescribed  by  law;  but  such  tribunals  shall 
have  no  power  to  render  judgment  to  be  ob- 
ligatory on  the  parties,  except  they  voluntarily 
submit  their  matters  in  difference,  and  agree  to 
abide  the  judgment,  or  assent  thereto  in  the  pres- 
ence of  such  tribunal,  in  such  eases  as  shall  be 
prescribed  by  law. 

Sec.  14.  The  legislature  shall  determine  the 
number  of  justices  of  the  peace  to  be  elected  in 
each  county,  city,  town,  and  incorporated  village 
of  the  state,  and  fix  by  law  their  powers,  duties 
and  responsibilities.  It  shall  also  determine  in 
what  cases  appeals  may  be  made  from  justices' 
courts  to  the  county  court. 

Sec.  15.  The  justices  of  the  supreme  court 
and  judges  of  the  district  courts  shall  severally, 
at  stated  times  during  their  continuance  in  of- 
fice, receive  for  their  services  a  compensation  to 
be  paid  out  of  the  treasury. 

Sec.  16.  The  justices  of  the  supreme  court 
and  district  judges  shall  be  ineligible  to  any 
other  ofSce  during  the  term  for  which  they  shall 
have  been  elected. 

Sec.  17.  Judges  shall  not  chaise  juriea  with 
respect  to  matters  of  fact,  but  may  state  the 
testimony  and  declare  the  law. 
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ARTICLE  VI. 

[As  revised  by  Amendments  ratified  Septem- 
ber 3,  1862.] 

JUDICIAL  DEPAETMENT. 

Section  1.  The  judicial  power  of  this  state 
shall  be  vested  in  a  supreme  court,  in  district 
courts,  in  county  courts,  in  probate  courts,  and 
in  justices  of  the  peace,  and  in  such  recorders' 
and  other  inferior  courts  as  the  legislature  may 
establish  in  any  incorporated  city  or  town. 
(1862.) 

Sec.  2.  The  supreme  court  shall  consist  of  a 
chief  justice  and  four  associate  justices.  The 
presence  of  three  justices  shall  be  necessary  for 
the  transaction  of  business,  excepting  sudi  busi- 
ness as  may  be  done  at  chambers,  and  the  con- 
currence of  three  justices  shall  be  necessary  to 
pronounce  a  judgment.     (1862.) 

Sec.  3.  The  justices  of  the  supreme  court 
shall  be  elected  by  the  qualified  electors  of  the 
state  at  special  elections  to  be  provided  by  law, 
at  which  elections  no  ofScer  other  than  judicial 
shall  be  elected,  except  a  superintendent  of  pub- 
lic instruction.  The  first  election  for  justices 
of  the  supreme  court  shall  be  held  in  the  year 
eighteen  hundred  and  sixty-three.  The  justices 
shall  hold  their  offices  for  the  term  of  ten  years 
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from  the  first  day  of  January  next  after  their 
election,  except  those  elected  at  the  first  election, 
who,  at  their  first  meeting,  shall  so  classify 
themselves  by  lot  that  one  justice  shall  go  out 
of  ofi&ce  every  two  years.  The  justice  having  the 
shortest  term  to  serve  shall  be  the  chief  justice. 
(1862.) 

Sec.  4.  The  supreme  court  shall  have  appel- 
late jurisdiction  in  all  cases  in  equity ;  also  in  all 
cases  at  law  which  involve  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  or  in  which 
the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in  controversy,  amounts  to  three 
hundred  dollars;  also  in  all  cases  arising  in  the 
probate  courts;  and  also  in  all  criminal  cases 
amounting  to  felony,  on  questions  of  law  alone. 
The  court  shall  also  have  power  to  issue  writs  of 
mandamus,  certiorari,  prohibition,  and  habeas 
corpus,  and  also  all  writs  necessary  or  proper  to 
the  complete  exercise  of  its  appellate  jurisdic- 
tion. Each  of  the  justices  shall  have  power  to 
issue  writs  of  habeas  corpus  to  any  part  of  the 
state,  upon  petition  on  behalf  of  any  person  held 
in  actual  custody,  and  may  make  such  writs  re- 
turnable before  himself,  or  the  supreme  court,  or 
before  any  district  court,  or  any  county  court  in 
the  state,  or  before  any  judge  of  said  courts. 
(1862.) 
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Sec.  6.  The  state  shall  be  divided,  by  the 
legislature  of  eighteen  hundred  and  sixty-three, 
into  fourteen  judicial  districts,  subject  to  sUch 
alteration,  from  time  to  time,  by  a  two-thirds 
vote  of  all  the  members  elected  to  both  houses,  as 
the  public  good  may  require,  in  each  of  which 
there  shall  be  a  district  court,  and  for  each  of 
which  a  district  judge  shall  be  elected  by  the 
qualified  electors  of  the  district  at  the  special 
judicial  elections  to  be  held  as  provided  for  the 
election  of  justices  of  the  supreme  court,  by  sec- 
tion three  of  this  article.  The  district  judges 
shall  hold  their  ofi&ces  for  the  term  of  six  years 
from  the  first  day  of  January  next  after  their 
election.  The  legislature  shall  have  no  power  to 
grant  leave  of  absence  to  a  judicial  officer;  and 
any  such  officer  who  shall  absent  himself  from 
the  state  for  upward  of  thirty  consecutive  days 
shall  be  deemed  to  have  forfeited  his  office. 
(1862.) 

Sec.  6.  The  district  courtis  shall  have  origin&i 
jurisdiction  in  all  cases  in  equity;  also,  in  all 
cases  at  law  which  involve  the  title  or  possession 
of  real  property,  or  the  legality  of  any  tax,  im- 
post, assessment,  toll,  or  municipal  fine,  and  in 
all  other  cases  in  which  the  demand,  exclusive  of 
interest  or  the  value  of  the  property  in  contro> 
versy,  amounts  to  three  hundred  dollars;  and 
also  in  all  criminal  cases  not  otherwise  provided 
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for.  The  district  courts  and  their  judges  shall 
have  power  to  issue  writs  of  habeas  corpus,  on 
petition  by  or  on  behalf  of  any  person  held  in 
actual  custody,  in  their  respective  districts. 
(1862.) 

See.  7.  There  shall  be  in  each  of  the  organized 
counties  of  the  state  a  county  court,  for  each  of 
which  a  county  judge  shall  be  elected  by  the 
qualified  electors  of  the  county,  at  the  special 
judicial  election  to  be  held  as  provided  for  the 
election  of  jiMtices  of  the  supreme  court  by  sec- 
tion three  of  this  article.  The  county  judges 
shall  hold  their  offices  for  the  term  of  four  years 
from  the  first  day  of  January  next  after  their 
election.  Said  courts  shall  also  have  power  to 
issue  naturalization  papers.  In  the  city  and 
.  county  of  San  Francisco  the  legislature  may  sep- 
arate the  office  of  probate  judge  from  that  of 
county  judge,  and  may  provide  for  the  election 
of  a  probate  judge,  who  shall  hold  his  office  for 
the  term  of  four  years.     (1862.) 

Sec.  8.  The  county  court  shall  have  original 
jurisdiction  of  actions  of  forcible  entry  and  de^ 
tainer,  of  proceedings  in  insolvency,  of  actiona 
to  prevent  or  abate  a  nuisance,  and  of  all  sueh 
special  cases  and  proceedings  as  are  not  other- 
wise provided  for;  and  also  sueh  criminal  juris, 
diction  as  the  legislature  may  proscribe;  they 
atiftU  also  have  appellate  iunsdiatiQiL  ia  all  cases^ 
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arising  in  courts  held  by  justices  of  the  peace 
and  recorders,  and  in  such  inferior  courts  as 
may  be  established  in  pursuance  of  section  one 
of  this  article,  in  their  respective  counties.  The 
county  judges  shall  also  hold,  in  their  several 
counties,  probate  court,  and  perform  such  duties 
as  probate  judges  as  may  be  prescribed  by  law. 
The  county  courts  and  their  judges  shall  also 
have  power  to  issue  writs  of  habeas  corpus,  on 
petition  by  or  on  behalf  of  any  person  in  actual 
custody  in  their  respective  counties.     (1862.) 

Sec.  9.  The  legislature  shall  determine  the 
number  of  justices  of  the  peace  to  be  elected  in 
each  city  and  township  of  the  state,  and  fix  by 
law  their  powers,  duties,  and  responsibilities; 
provided,  such  powers  shall  not  in  any  case 
trench  upon  the  jurisdiction  of  the  several  courts  , 
of  record.  The  supreme  court,  the  district 
courts,  county  courts,  the  probate  courts,  and 
such  other  courts  as  the  legislature  shall  pre- 
scribe, shall  be  courts  of  record.     (1862.) 

Sec.  10.  The  legislature  shall  fix  by  law  the 
jurisdiction  of  any  recorder's  or  other  inferior 
municipal  court  which  may  be  established  in 
pursuance  of  section  one  of  this  article,  and  shall 
fix  by  law  the  powers,  duties,  and  responsibil- 
ities of  the  judges  thereof.     (1862.) 

Sec.  11.  The  legislature  shall  provide  for  the 
flection  of  -a-  dark  of  the  supreme  court,  county 
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clerks,  district  attorneys,  sheriflfs,  and  other 
necessary  oflScers,  and  shall  fix  by  law  their 
duties  and  compensation.  County  clerks  shall 
be  ex  officio  clerks  of  the  courts  of  record  in  and 
for  their  respective  counties.  The  legislature 
may  also  provide  for  the  appointment  by  the 
several  district  courts  of  one  or  more  commis- 
sioners in  the  several  counties  of  their  respective 
districts,  with  authority  to  perform  chamber 
business  of  the  judges  of  the  district  courts  and 
county  courts,  and  also  to  take  depositions,  and 
to  perform  such  other  business  connected  with 
the  administration  of  justice  as  may  be  pre- 
scribed by  law.     (1862.) 

Sec.  12.  The  times  and  places  of  holding  the 
terms  of  the  several  courts  of  record  shall  be 
provided  for  by  law.     (1862.) 

Sec.  13.  No  judicial  officer,  except  justices  of 
the  peace,  recorders,  and  commissioners  shall  re- 
ceive to  his  own  use  any  fees  or  perquisites  of 
office.     (1862.) 

Sec.  14.  The  legislature  shall  provide  for  the 
speedy  publication  of  such  opinions  of  the  su- 
preme court  as  it  may  deem  expedient;  and  ail 
opinions  shall  be  free  for  publication  by  any 
person.     (1862.) 

Sec.  15,  The  justices  of  the  supreme  court, 
district  judges,  and  county  judges,  shall  sever- 
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idly,  at  stated  times  daring  their  continuance  in 
office,  receive  for  their  services  a  compensation, 
whi^h  shall  not  be  increased  or  diminished, 
duriag  the  term  for  which  they  shall  have  been 
elected;  provided,  that  county  judges  shall  bo 
p»id  out  of  the  county  treasury  of  their  re- 
spective counties.     (1862.) 

Sec.  16.  The  justices  of  the  supreme  court, 
and  the  district  judges,  and  the  county  judges, 
shall  be  ineligible  to  any  other  office  than  a  ju- 
dicial office  during  the  term  for  which  they  shall 
have  been  elected.     (1862.) 

Sec.  17.  Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state  the 
testimony  and  declare  the  law.     (1862.) 

Sec.  18.  The  style  of  all  process  shall  be: 
**The  People  of  the  State  of  California,"  ami  all 
prosecutions  shall  be  conducted  in  their  namo 
and  by  their  authority.     (1862.) 

Sec.  19.  In  order  that  no  inconvenience  may 
result  to  the  public  service  from  the  taking  eflPect 
of  the  amendments  proposed  to  said  article  6,  by 
the  legislature  of  eighteen  hundred  and  sixty- 
one,  no  officer  shall  be  superseded  thereby,  nor 
shall  the  organization  of  the  several  courts  be 
changed  thereby,  until  the  election  and  qualifi- 
cation <^  the  several  (^cers  provided  for  in  said 
amendmeiit.     (1862.) 
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ARTICLE  Vn. 

MILITIA.' 

Section  1.  The  legislature  shall  provide  by 
law  for  organizing  and  disciplining  the  militia, 
in  Bnch  manner  as  they  shall  deem  expedient,  not 
incompatible  with  the  constitution  and  laws  of 
the  United  States. 

Sec.  2.  Officers  of  the  militia  shall  be  elected 
or  appointed  in  such  manner  as  the  legislature 
shall  from  time  to  time  direct,  and  shall  be  com- 
missioned by  the  governor. 

Sec.  3.  The  governor  shall  ^av^  po^i^r  to  call 
f  ort^  the  militia  to  execute  the  laws  of  the  state, 
to  suppress  imurxections,  and  repel  invasions. 


ARTICLE  VIIL 

STATE  DEBTS. 

Section  1.  The  legislature  shall  not  in  any 
manner  create  any  debt  or  debts,  liability  or  lia- 
bilities, whick  shall,  singly  or  in  the  aggregate, 
with  any  previous  debts  or  liabilities,  exceed  the 
sum  of  three  hundred  thousand  dollars,  except 
in  ease  of  war,  to  repel  invasion,  or  suppress  in- 
surrection, unless  the  same  shall  be  authorized 
by  some  law  for  some  single  object  or  work,  to  be 
distinctly  specified  therein,  which  law  shall  pro- 
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vide  ways  and  means,  exclusive  of  loans,  for  the 
payment  of  the  interest  of  such,  debt  or  liability 
as  it  falls  due,  and^also  to  pay  and  discharge  the 
principal  of  such  debt  or  liability  within  twenty 
years  from  the  time  of  the  contracting  thereof, 
and  shall  be  irrepealable  until  the  principal  and 
interest  thereon  shall  be  paid  and  discharged; 
but  no  such  law  shall  take  effect  until,  at  a 
general  election,  it  shall  have  been  submitted  to 
the  people  and  have  received  a  majority  of  all 
the  votes  cast  for  and  against  it  at  such  election ; 
and  all  money  raised  by  authority  of  such  law 
shall  be  applied  only  to  the  specific  object 
therein  stated,  or  to  the  payment  of  the  debt 
thereby  created ;  and  such  law  shall  be  published 
in  at  least  one  newspaper  in  each  judicial  dis- 
trict, if  one  be  published  therein,  throughout  the 
state,  for  three  months  next  preceding  the  elec- 
tion at  which  it  is  submitted  to  the  people. 

ARTICLE   IX. 

EDUCATION. 

Section  1.  A  superintendent  of  public  in- 
struction shall,  at  the  special  election  for  judicial 
officers  to  be  held  in  the  year  eighteen  hundred 
and  sixty- three,  and  every  four  years  thereafter, 
at  such  special  elections,  be  elected  by  the  quali- 
fied voters  of  the  state,  and  shall  enter  upon  the 
duties  of  his  office  on  the  first  day  of  December 
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next  after  his  election.  (Amendment  ratified 
September  3,  1862.  Original  provided  for  term 
of  three  years  and  election  at  the  general  elec- 
tion.) 

Sec.  2.  The  legislature  shall  encourage,  by 
all  suitable  means,  the  promotion  of  intellectual, 
scientific,  moral,  and  agricultural  improvement. 
The  proceeds  of  all  lands  that  may  be  granted 
by  the  United  States  to  this  state  for  the  sup- 
port of  schools,  which  may  be  sold  or  disposed  of, 
and  the  five  hundred  thousand  acres  of  land 
granted  to  the  new  states,  under  an  act  of  Con- 
gress distributing  the  proceeds  of  the  public 
lands  among  the  several  states  of  the  Union, 
approved  A.  D.  one  thousand  eight  hundred  and 
forty-one,  and  all  estates  of  deceased  persons 
who  may  have  died  without  leaving  a  will  or 
heir,  and  also  such  per  cent  as  may  be  granted 
by  Congress  on  the  sale  of  lands  in  this  state, 
shall  be  and  remain  a  perpetual  fund,  the  in- 
terest of  which,  together  with  all  the  rents  of  the 
unsold  lands,  and  such  other  means  as  the 
legislature  may  provide,  shall  be  inviolably  ap- 
propriated to  the  support  of  common  schools 
throughout  the  state. 

Sec.  3.  The  legislature  shall  provide  for  a 
system  of  common  schools,  by  which  a  school 
shall  be  kept  up  and  supported  in  each  district 
at  lAaat  three  .months  in  every  year;  and  f^ny- 
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school  district  neglecting  to  keep  up  and  support 
uch  a  school  may  be  deprived  of  its  proportion 
of  the  interest  of  the  public  fund  during  aucli 
neglect. 

Sec.  4.  The  legislature  shall  take  measures 
for  the  protection,  improvement,  or  other  disK 
position  of  such  lands  as  have  been  or  may  here^ 
after  be  reserved  or  granted  by  the  United 
States,  or  any  person  or  persons,  to  this  state, 
for  the  use  of  a  university;  and  the  funds  aeoru* 
ing  from  the  rents  or  sale  of  such  lands,  or  from 
any  other  source,  for  the  purpose  aforesaid,  shall 
be  and  remain  a  permanent  fund,  the  interest  of 
which  shall  be  applied  to  the  support  of  ««id 
imiversity,  with  such  branches  as  the  publie  ccoa-. 
venienee  may  demand,  for  the  promotion  of 
literature,  the  arts  and  sciences,  as  may  b« 
authorized  by  the  terms  of  such  grant.  And  it 
shall  be  the  duty  of  the  legislature,  as  soon  as 
may  be,  to  provide  effectual  means  for  the  iior 
provement  and  permanent  security  of  ihf  funda 
of  said  university. 

ARTICLE  X. 

MODE  OP  AMENDING  -ND  REVISING  THE  COK- 

BTITUTIQN. 

Section  1.  Any  amendment  or  amendments 
to  this  constitution  may  be  propoflied  io  tbt 
senate  or  assembly;  and  if  th^  same  shiU  te 
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agreed  to  by  a  majority  of  the  membem  elected 
to  each  of  the  two  houses,  such  proposed  amend-* 
ment  or  amendments  shall  be  entered  on  their 
journals,  with  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  legislature  then  ne2:t  to  be 
choaen,  and  shall  be  published  for  three  moBttbs 
next  preceding  the  time  of  making  sitch  choice. 
And  if,  in  the  legislature  next  chosen  as.  afore- 
i&id,  such  proposed  amendment  oi"  amendmenta 
shall  be  agreed  to  by  a  majority  of  all  the 
members  elected  to  each  house,  then  it  shall  be 
the  duty  o|  the  legislature  to  submit  such  pro- 
posed amondment  or  amendments  to  the  people, 
in  such  manner  and  at  such  time  aa  the  legis- 
lature shall  prescribe;  and  if  the  people  ahall 
approve  and  ratify  such  amendment  or  aniend^ 
ments,  by  a  majority  of  the  electors  qualified  to 
vote  for  members  of  the  legislature  voting  there* 
on,  such  amendment  or  amendments  shall  be* 
come  part  of  the  constitution. 

See.  2.  And  if  at  any  time  two-thirds  of  the 
senate  and  assembly  shall  think  it  necessary  to 
revise  and  change  this  entire  constitution,  they 
shall  recommend  to  the  electors  at  the  next  elec- 
tion for  members  of  the  legislature  to  vote  for 
or  against  a  convention;  and  if  it  shall  appear 
that  a  majority  of  the  electors  voting  at  such 
election  have  voted  in  favor  of  calling  a  conven- 
tion, the  legislature  shall,  at  its  next  session,  pro- 
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vide  by  law  for  calling  a  convention,  to  be  holden 
within  six  months  after  the  passage  of  such  law ; 
and  such  convention  shall  consist  of  a  number  of 
members  not  less  than  that  of  both  branches  of 
the  legislature.  The  constitution  that  may  have 
been  agreed  upon  and  adopted  by  sruch  conven- 
tion shall  be  submitted  to  the  people,  at  a  special 
election  to  be  provided  for  by  law,  for  their 
ratification  or  rejection.  Each  voter  shall  ex- 
press his  opinion  by  depositing  in  the  ballot  box 
a  ticket,  whereon  shall  be  written  or  printed  the 
words  "For  the  new  constitution,"  or  ** Against 
the  new  constitution.**  The  returns  of  such 
election  shall,  in  such  manner  as  the  convention 
shall  direct,  be  certified  to  the  executive  of  the 
state,  who  shall  call  to  his  assistance  the  con- 
troller, treasurer,  and  secretary  of  state,  and 
compare  the  votes  so  certified  to  him.  If,  by 
such  examination,  it  be  ascertained  that  a  ma- 
jority of  the  whole  number  of  votes  cast  at  such 
election  be  in  favor  of  such  new  constitution,  the 
executive  of  this  state  shall,  by  his  proclamation, 
declare  such  new  constitution  to  be  the  con- 
stitution of  the  state  of  California.  (Words 
after  the  *  were  added  by  amendment  ratified 
November  4,  1856.) 
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ARTICLE  XL 

MISCELLANEOUS   PROVISIONS. 

Section  1.  The  first  session  of  the  legislature 
shall  be  held  at  the  Pueblo  de  San  Jose,  which 
place  shall  be  the  permanent  seat  of  government 
until  removed  by  law ;  provided,  however,  that 
two-thirds  of  all  the  members  elected  to  each 
house  of  the  legislature  shall  concur  in  the  pas- 
sage of  such  law. 

Sec.  2.  Any  citizen  of  this  state  who  shall, 
after  the  adoption  of  this  constitution,  fight  a 
duel  with  deadly  weapons,  or  send  or  accept  a 
challenge  to  fight  a  duel  with  deadly  weapons, 
either  within  this  state  or  out  of  it,  or  who  shall 
act  as  second  or  knowingly  aid  or  assist  in  any 
manner  those  thus  offending,  shall  not  be  al- 
lowed to  hold  any  office  of  profit  or  to  enjoy  the 
right  of  suffrage  under  this  constitution. 

Sec.  3.  Members  of  the  legislature  and  all 
officers,  executive  and  judicial,  except  such  in- 
ferior officers  as  may  be  by  law  exempted,  shall, 
before  they  enter  on  the  duties  of  their  respec- 
tive offices,  take  and  subscribe  the  following  oath 
or  affirmation: 

**I  do  solemnly  swear  (or  affirm,  as  the  case 
may  be)  that  I  will  support  the  constitution  of 
the  United  States  and  the  constitution  of  the 
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state  of  California,  and  that  I  will  faithfully 
discharge  the  duties  of  the  offibe  of ,  ac- 
cording to  the  best  of  my  ability." 

And  no  other  oath,  -declaration,  or  test  shall 
be  required  as  a  qualification  for  any  office  or 
public  trust. 

Sec.  4.  The  legislature  shall  establish  a  ByB- 
tern  of  county  aad  town  governments,  which 
shall  be  as  nearly  uniform  as  practicable 
throughout  the  state. 

Sec.  5.  The  legislature  shall  have  pow^  to 
provide  for  the  election  of  a  board  of  supervisors 
in  each  county,  and  these  supervisors  sfaaU 
jointly  and  individually  perform  such  duties  as 
may  be  prescribed  fey  law. 

Sec.  6.  All  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  this  constitution, 
and  all  officers  whose  offices  may  hereafter  be 
created  by  law,  shall  be  elected  by  the  people,  <cfr 
appointed,  as  the  legislature  may  direct. 

Sec.  ?.  When  the  duration  of  any  office  is  not 
provided  for  by  this  constitution,  it  may  be  de- 
clared by  law ;  and  if  not  so  declared,  such  office 
shall  be  held  during  the  pleasure  of  the 
authority  making  the  appointment ;  nor  shall  the 
duratioti  of  any  office  not  fixed  by  this  tJOnStitu- 
tion  ever  exceed  four  years. 
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Sec.  8.  The  fiscal  year  shall  comm^ice  on  the 
first  day  of  July. 

Sfec.  9.  Each  cotinty,  town,  city,  and  incor- 
porated village  shall  make  provision  for  the 
support  of  its  own  officers,  subject  to  such  re- 
strictions and  regulations  as  the  legislature  may 
prescribe. 

Sec.  10.  The  credit  of  the  state  shall  not  in 
any  manner  be  given  or  loaned  to  or  in  aid  of 
any  individual,  association,  or  corporation;  nor 
shaU  the  state,  directly  or  indirectly,  become  a 
stockholder  in  any  association  or  corporation. 

Sec.  11.  Suits  may  be  brought  against  the 
state  in  such  manner  and  in  such  courts  as  shall 
be  directed  by  law. 

Sec.  12.  No  contract  of  marriage,  if  other- 
wise duly  made,  shall  be  invalidated  for  want  of 
conformity  to  the  requirements  of  any  religious 
sect. 

Sec.  13.  Taxation  shall  be  equal  and  uniform 
throughout  Jiie  state.  All  property  in  this  state 
shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law ;  but  assessors  and 
collectors  of  town,  county,  and  state  taxes  shall 
be  elected  by  the  qualified  electors  of  the  district, 
county,  or  town  in  which  the  property  taxed  for 
state,  county,  or  town  purposes  is  situated. 
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Sec.  14.  All  property,  both  real  and  personal, 
of  the  wife,  owned  or  claimed  by  her  before  mar- 
riage, and  that  acquired  afterward  by  gift,  de- 
vise, or  descent,  shall  be  her  separate  property, 
and  laws  shall  be  passed  more  clearly  defining 
the  rights  of  the  wife  in  relation  as  well  to  her 
separate  property  as  to  that  held  in  common 
with  her  husband.  Laws  shall  also  be  passed 
providing  for  the  registration  of  the  wife's 
separate  property. 

Sec.  15.  The  legislature  shall  protect  by  law 
from  forced  sale  a  certain  portion  of  the  home- 
stead and  other  property  of  all  heads  of  families. 

Sec.  16.  No  perpetuities  shall  be  allowed  ex- 
cept for  eleemosynary  purposes. 

Sec.  17.  Every  person  shall  be  disqualified 
from  holding  any  office  of  profit  in  this  state  who 
shall  have  been  convicted  of  having  given  or  of- 
fered a  bribe  to  procure  his  election  or  appoint- 
ment. 

Sec.  18.  Laws  shall  be  made  to  exclude  from 
office,  serving  on  juries,  and  from  the.  right  of 
suffrage,  those  who  shall  hereafter  be  convicted 
of  bribery,  perjury,  forgery,  or  other  high 
crimes.  The  privilege  of  free  suffrage  shall  be 
supported  by  laws  regulating  elections,  and  pro- 
hibiting, under  adequate  penalties,  all  undue  in- 
fluence thereon  from  power,  bribery,  tumult,  or 
other  improper  practice, 
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Sec.  19.  Absence  from  this  state  on  business 
of  the  state  or  of  the  United  States  shall  not 
affect  the  question  of  residence  of  any  person. 

Sec.  20.  A  plurality  of  the  votes  given  at  any 
election  shall  constitute  a  choice,  where  not 
otherwise  directed  in  this  constitution. 

Sec.  21.  All  laws,  decrees,  regulations,  and 
provisions  which  from  their  nature  require 
publication  shall  be  published  in  English  and 
Spanish. 

AKTICLE  XII. 

BOUNDARY. 

Section  1.  The  boundary  of  the  state  of  Cali- 
fornia shall  be  as  follows : 

Commencing  at  the  point  of  intersection  of 
forty-second  degree  of  north  latitude  with  the 
one  hundred  twentieth  degree  of  longitude  west 
from  Greenwich,  and  running  south  on  the  line 
of  said  one  hundred  twentieth  degree  of  west 
longitude  until  it  intersects  the  thirty-ninth  de- 
gree of  north  latitude;  thence  running  in  a 
straight  line  in  a  southeasterly  direction  to  the 
River  Colorado,  at  a  point  where  it  intersects*  the 
thirty-fifth  degree  of  north  latitude;  thence 
down  the  middle  of  the  channel  of  said  river  to 
the  boundary  line  between  the  United  States  and 
Mexico,  as  established  by  the  treaty  of  May  thir- 
tieth«  one  thousand    eighty  hundred    and    forty- 
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eight;  thence,  ranning  west  and  along  said 
boundary  line,  to  the  Pacific  Ocean,  and  .extend- 
ing therein  three  English  miles ;  thence,  running 
in  a  northwesterly  direction  and  following  the 
direction  of  the  Pacific  Coast,  to  the  forty-second 
degree  of  north  latitude;  thence,  on  the  line  of 
said  forty-second  degree  of  north  latitude,  to 
the  place  of  beginning.  Also,  all  the  islands, 
harbors,  and  bays  along  and  ndjac^nt  to  th.Q 
coast. 

SCHEDULE. 

Section  1.  All  rights,  prosecutions,  claims, 
and  contracts,  as  well  of  individuals  as  of  bodies 
corporate,  and  all. laws  in  force  at  the  time  of 
the  adoption  of  this  constitution  and  not  in- 
consistent therewith,  until  altered  or  repealed  by 
the  legislature,  shall  continue  as  if  the  9axae  had 
not  been  adopted. 

Sec.  2.  The  legislature  shall  provide  for  the 
removal  of  all  causes  which  may  be  pending 
when  this  constitution  goes  into  effect  to  courts 
created  by  the  same. 

Sec.  3.  In  order  that  no  inconvenience  may 
result  to  the  public  service  from  the  taking  ef- 
fect of  this  constitution,  no  office  shall  be  super- 
seded thereby  nor  the  laws  relative  to  the  duties 
of  the  several  officers  be  changed  until  the  enter- 
ing into  office  of  the  new  officers  to  be  appointed 
under  this  constitutioii. 
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Sec.  4.  The  provisions  of  this  constitution 
concerning  the  term  of  residence  necessary  to 
enable  persons  to  hold  certain  offices  therein 
mentioned,  shall  not  be  held  to  apply  to  officers 
chosen  by  the  people  at  the  first  election,  or  by 
the  legislature  at  its  first  session. 

Sec.  5.  Every  citizen  of  California  declared 
a  legal  voter  by  this  constitution,  and  every  cit- 
izen of  the  United  States  a  resident  of  this  state 
on  the  day  of  election,  shall  be  entitled  to  vote 
at  the  first  general  election  under  this  constitu- 
tion, and  on  the  question  of  the  adoption  there- 
of. 

See.  6.  This  constitution  shall  be  submitted 
to  the  people  for  their  ratification  or  rejection 
at  the  general  election  to  be  held  on  Tuesday,  the 
thirteenth  day  of  November  next.  The  executive 
of  the  existing  government  of  California  is  here- 
by requested  to  issue  a  proclamation  to  the  peo- 
ple, directing  the  prefects  of  the  several  districts, 
or,  in  case  of  vacancy,  the  subprefects  or  senior 
judge  of  first  instance,  to  cause  such  election  to 
be  held  on  the  day  aforesaid  in  their  respective 
districts.  The  election  shall  be  conducted  in  the 
manner  which  was  prescribed  for  the  election  of 
delegates  to  this  convention,  except  that  the  pre- 
fects, subprefects,  or  senior  judge  of  first  in- 
stance ordering  such  election  in  each  district 
shall  have   power   to   designate  any  additional 
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number  of  places  for  opening  the  polls,  and  that 
in  every  place  of  holding  the  election  a  regular 
poll  list  shall  be  kept  by  the  judges  and  inspect- 
ors of  election.  It  shall  also  be  the  duty  of  these 
judges  and  inspectors  of  election,  on  the  day 
aforesaid,  to  receive  the  votes  of  the  electors 
qualified  to  vote  at  such  election.  Each  voter 
shall  express  his  opinion  by  depositing  in  the 
ballot  box  a  ticket  whereon  shall  be  written  or 
printed,  **For  the  constitution,"  or  ** Against 
the  constitution,"  or  some  such  words  as  will 
distinctly  convey  the  intention  of  the  voter. 
These  judges  and  inspectors  shall  also  receive 
the  votes  for  the  several  oflScers  to  be  voted 
for  at  the  said  election,  as  herein  provided.  At 
the  close  of  the  election  the  judges  and  inspectors 
shall  carefully  count  each  ballot,  and  forthwith 
make  duplicate  returns  thereof  to  the  prefect, 
subprefect,  or  senior  judge  of  first  instance,  as 
the  ease  may  be,  of  their  respective  districts; 
and  said  prefect,  subprefect,  or  senior  judge 
of  first  instance  shall  transmit  one  of  the  same, 
by  the  most  safe  and  rapid  conveyance,  to  the 
secretary  of  state.  Upon  the  receipt  of  said  re- 
turns, or  on  the  tenth  day  of  December  next, 
if  the  returns  be  not  sooner  received,  it  shall  be 
the  duty  of  a  board  of  canvassers,  to  consist  of 
the  secretary  of  state,  one  of  the  judges  of  the 
superior  court,  the  prefect,  judge  of  first  in- 
stance, and  an  alcalde  of  the  district  of  Mont- 
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erey,  or  any  three  of  the  aforementioned  officers, 
in  the  presence  of  all  who  shall  choose  to  at- 
tend, to  compare  the  votes  given  at  said  election, 
and  to  immediately  publish  an  abstract  of  the 
same  in  one  or  more  of  the  newspapers  of  Cali- 
fornia. And  the  executive  will  also,  immedi- 
ately after  ascertaining  that  the  constitution  has 
been  ratified  by  the  people,  make  proclamation 
of  the  fact;  and  thenceforth  this  constitution 
shall  be  ordained  and  established  as  the  constitu- 
tion of  California. 

Sec.  7.  If  this  constitution  shall  be  ratified 
by  the  people  of  California,  the  executive  of  the 
existing  government  is  hereby  requested,  im- 
mediately after  the  same  shall  be  ascertained, 
in  the  manner  herein  directed,  to  cause  a  fair 
copy  thereof  to  be  forwarded  to  the  President 
of  the  United  States,  in  order  that  he  may  lay 
it  before  the  Congress  of  the  United  States. 

Sec.  8.  At  the  general  election  aforesaid,  viz. : 
the  thirteenth  day  of  November  next,  there  shall 
be  elected  a  governor,  lieutenant-governor,  mem- 
bers of  the  legislature,  and  also  two  members  of 
Congress. 

Sec.  9.  If  this  constitution  shall  be  ratified 
by  the  people  of  California,  the  legislature  shall 
assemble  at  the  seat  of  government  on  the  fif- 
teenth day  of  December  next;  and  in  order  to 
complete  the  organization  of  that  body  the  sen- 
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ate  shall  eleet  a  president  pro  tempore,  until 
the  lieutenant-governor  skall  be  installed  into 
office. 

Sec.  10.  On  the  organization  of  tke  legis- 
lature, it  shall  be  the  duty  of  the  seeretary  of 
state  to  lay  before  each  house  a  copy  of  the  ab- 
stract made  by  the  board  of  canvassers,  and,  if 
called  for,  the  original  returns  of  election,  in 
order  that  each  house  may  judge  of  the  correct- 
ness of  the  report  of  said  board  of  canvassers. 

Sec.  11.  The  legislature,  at  its  first  session, 
shall  elect  such  officers  as  may  be  ordered  by  this 
constitution  to  be  elected  by  that  body,  and 
within  four  days  after  its  organization,  proceed 
to  elect  two  senators  to  the  Congress  of  the 
United  States.  But  no  law  passed  by  this  legis- 
lature shall  take  effect  until  signed  by  the  gov- 
ernor after  his  installation  into  office. 

Sec.  12.  The  senators  and  representatives  of 
the  Congress  of  the  United  States  elected  by  the 
legislature  and  people  of  California,  as  herein 
directed,  shall  be  furnished  with  certified  copies 
of  this  constitution,  when  ratified,  which  they 
shall  lay  before  the  Congress  of  the  United 
States,  requesting,  in  the  name  of  the  people  of 
California,  the  admission  of  the  State  of  Cali-« 
fornia  into  the  American  Union. 

Sec.  13.  All  officers  of  this  state,  other  than 
members  of  the  legislature,  shall  be  installed 
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into  office  on  the  fifteenth  day  of  Deeember  next, 
or  as  soon  thereafter  a8  praeticable. 

Sec.  14.  Until  the  legislature  shall  divide  the 
state  into  comities  and  senatorial  and  assembly 
districts,  as  directed  by  this  constitution,  the  fol- 
lowing shall  be  the  apportionment  of  the  two 
houses  of  the  legislature,  viz.:  The  districts  of 
San  Diego  and  Los  Angeles  shall  jointly  elect 
two  senators ;  the  districts  of  Santa  Barbara  and 
San  tiuis  Obispo  shall  jointly  elect  one  senator ; 
th^  district  of  Monterey,  one  senator;  the  dis- 
trict of  San  Jose,  one  senator ;  the  district  of  San 
Francisco,  two  senators ;  the  district  of  Sonoma, 
one  senator;  the  district  of  Sacramento,  four 
senators;  and  the  district  of  San  Joaquin,  feur 
senators.  And  the  district  of  San  Diego  shull 
elect  one  member  of  the  assembly;  the  district 
of  Los  Angeles,  two  members  of  ass^aably;  the 
district  of  Santa  Barbara,  two  members  of  as- 
sembly; the  distriet  of  9aii  hum  Obispo,  one 
member  of  assembly;  the  district  of  Monterey, 
two  members  of  assembly;,  the  district  of 
San  Jose,  three  members  of  as^^^bly;  the  dis- 
trict of  San  Francisco,  five  iaemb^?s  of  apsewbly ; 
the  district  of  SonQma,  two  members  of  ag^ 
sembly;  the  district  of  Sacramento,  nix\e  «aem- 
ber9  of  assembly;  and  the  district  ol  3an  Joa- 
quin,  nine  members  of  assembly. 
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Sec.  15.  Until  the  legislature  shall  otherwise 
direct,  in  accordance  with  the  provisions  of  this 
constitution,  the  salary  of  the  governor  shall  be 
ten  thousand  dollars  per  annum ;  and  the  salary 
of  the  lieutenant-governor  shall  be  double  the 
pay  of  a  state  senator ;  and  the  pay  of  members 
of  the  legislature  shall  be  sixteen  dollars  per  diem 
while  in  attendance,  and  sixteen  dollars  for  every 
twenty  miles  traveled  by  the  usual  route  from 
their  residences  to  the  place  of  holding  the  ses- 
sion of  the  legislature,  and  in  returning  there^ 
from.  And  the  legislature  shall  fix  the  salaries 
of  all  oflSeers  other  than  those  elected  by  the 
people  at  the  first  election. 

Sec.  16.  The  limitation  of  the  powers  of  the 
legislature  contained  in  article  8  of  this  con- 
stitution shall  not  extend  to  the  first  legislature 
elected  under  the  same,  which  is  hereby  author- 
ized to  negotiate  for  such  amount  as  may  be 
necessary  to  pay  the  expenses  of  the  state  gov- 
ernment. 

E.  SEMPLE, 
President,  and  Delegate  from  Benicia. 

Wm.  G.  Marcy,  Secretai^. 

Joseph  Aram,  Pablo  De  La  Guerra, 

Ch.  T.  Botts,  Lewis  Dent, 

Elam  Brown,  Kimball  H.  Dimmick, 

Elisha  O.  Crosby,  A.  J.  Ellis, 

Josi  M.  Covarubias,  !Jo»e  Anto  Carrillo, 

Stephen  C.  Foster, 
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CONSTITUTION 

OP  THE 

UNITED   STATES. 


We  the  People  of  the  United  States,  in  Order 
to  form  a  more  perfect  Union,  establish  Justice, 
insure  domestic  Tranquility,  provide  for  the 
common  defense,  promote  the  general  Welfare, 
and  secure  the  Blessings  of  Liberty  to  ourselves 
and  our  Posterity,  do  ordain  and  establish  this 
Constitution  for  the  United  States  of  America. 

ARTICLE  I. 

Section  1.    All    legislative    Powers  herein 

granted  shall  be  vested  in  a  Congress  of  the 

United  States,  which  shall  consist  of  a  Senate 
and  House  of  Representatives. 

Section  2.  ^The  House  of  Representatives 
shall  be  composed  of  Members  chosen  every  sec- 
ond Year  by  the  People  of  the  several  States, 
and  the  Electors  in  each  State  shall  have  the 

(616) 
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ate  shall  elect  a  president  pro  tempore,  until 
the  lieutenant-governor  shall  be  installed  into 
office. 

Sec.  10.  On  the  organizaticm  ef  the  legis- 
lature, it  shall  be  the  duty  of  the  seeretary  of 
state  to  lay  before  each  house  a  copy  of  the  ab- 
stract made  by  the  board  of  eanrassers,  and,  if 
called  for,  the  original  returns  of  electian,  in 
order  that  each  house  may  judge  of  the  correct- 
ness of  the  report  of  said  board  of  canvassers*. 

Sec.  11.  The  legislature,  at  its  first  session, 
shall  elect  such  officers  as  may  be  ordered  by  this 
constitution  to  be  elected  by  that  b©dy,  and 
within  four  days  after  its  organizatioii,  proceed 
to  elect  two  senators  to  the  Congresa  of  the 
United  States.  But  no  law  passed  by  this  legis- 
lature shall  take  effect  until  signed  by  the  gov- 
ernor after  his  installation  into  office. 

Sec.  12.  The  senators  and  representatives  of 
the  Congress  of  the  United  States  elected  by  the 
legislature  and  people  of  California,  as  herein 
directed,  shall  be  furnished  with  certified  copies 
of  this  constitution,  when  ratified,  which  they 
shall  lay  before  the  Congress  of  the  United 
States,  requesting,  in  the  name  of  the  p.eople  of 
California,  the  admission  of  the  State  of  Gali<> 
fornia  into  the  American  Union. 

Sec.  13.  All  officers  of  this  state,  other  than 
members  of  the  legislature,  shall  be  installed 
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into  office  on  the  fifteenth  di^  of  Deeember  next, 
or  as  soon  thereafter  as  praeticabla 

Sec.  14.  Until  the  legislature  shall  divide  the 
state  into  counties  and  senatorial  and  assembly 
districts,  as  directed  by  this  constitution,  the  fol- 
lowing shall  be  the  apportionment  of  the  two 
houses  of  the  legislature,  viz.:  The  districts  of 
San  Diego  and  Los  Ang;eles  shall  jointly  elect 
two  senators ;  the  districts  of  Santa  Barbara  and 
San  liuis  Obispo  shaU  jointly  elect  one  senator ; 
th^  district  of  Monterey,  one  senator;  the  dis- 
trict of  San  Jose,  one  senator ;  the  district  of  San 
Francisco,  two  senators ;  the  district  of  Sonoma, 
one  senator;  the  district  of  Sacramento,  four 
senators;  and  the  district  of  San  Joaquin,  four 
senators.  And  the  district  of  San  Diego  shall 
elect  one  member  of  the  assembly;  the  disrtriet 
of  Los  Angeles,  two  members  of  ass^ably;  the 
district  of  Santa  Barbara,  two  members  of  as* 
sembly;  the  district  of  9aii  Luis  Obispo,  one 
member  of  assembly;  the  district  of  Monterey, 
two  members  of  assembly;,  the  district  of 
San  Jose,  three  members  of  assi^ibly;  the  dis- 
trict of  San  Francisco,  five  lo^mb^rs  of  assen^bly ; 
the  district  of  Sonqmaj^  two  members  of  a^ 
sembly;  the  district  of  Sacramento,  nii\e  «iem- 
bers  of  asaembly;  and  the  district  of  San  Joa- 
quin, nine  members  of  assembly. 
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nine  Years  a  Citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  Inhabitant  of 
that  State  for  which  he  shall  be  chosen. 

*The  Vice  President  of  the  United  States  shall 
be  President  of  the  Senate,  but  shall  have  no 
Vote,  unless  they  be  equally  divided. 

'^The  Senate  shall  chuse  their  other  Officers,  and 
also  a  President  pro  tempore,  in  the  Absence  of 
the  Vice  President,  or  when  he  shall  exercise  the 
Office  of  President  of  the  United  States. 

^The  Senate  shall  have  the  sole  Power  to  try 
all  Impeachments.  When  sitting  for  that  Pur- 
pose, they  shall  be  on  Oath  or  Affirmation. 
When  the  President  of  the  United  States  is 
tried,  the  Chief  Justice  shall  preside:  And  no 
Person  shall  be  convicted  without  the  Concur- 
rence of  two-thirds  of  the  Members  present. 

"^Judgment  in  Gases  of  Impeachment  shall  not 
extend  further  than  to  removal  from  Office,  knd 
disqualification  to  hold  and  enjoy  any  Office  of 
honor.  Trust  or  Profit  under  the  United  States : 
but  the  Party  convicted  shall  nevertheless  be 
liable  and  subject  to  Indictment,  Trial,  Judg- 
ment and  Punishment,  according  to  Law. 

Section  4.  ^The  Times,  Places  and  Manner 
of  holding  Elections  for  Senators  and  Repre- 
sentatives, shall  be  prescribed  in  each  State  by 
the  Legislature  thereof;  but  the  Congress  may 
at  any  time  by  Law  make  or  alter  such  Regula- 


519  CONSTITUTION  or  u.  s.  Art.  I,  §  5 

tionSy  except  as  to  the  Places  of  chusing  Sen- 
ators. 

^The  Congress  shall  assemble  at  least  once  in 
every  Year,  and  such  Meeting  shall  be  on  the 
first  Monday  in  December,  unless  they  shall  by 
Law  appoint  a  different  Day. 

Section  5.  ^Each  House  shall  be  the  Judge 
of  the  Elections,  Returns  and  Qualifications  of 
its  own  Members,  and  a  Majority  of  each  shall 
constitute  a  Quorum  to  do  Business;  but  a 
smaller  Number  may  adjourn  from  day  to  day, 
and  may  be  authorized  to  compel  the  Attend- 
ance of  absent  Members,  in  such  Manner,  and 
under  such  Penalties  as  each  House  may  pro- 
vide. 

^Each  House  may  determine  the  Rules  of  its 
Proceedings,  punish  its  Members  for  disorderly 
Behavior,  and,  with  the  Concurrence  of  two 
thirds,  expel  a  Member. 

*Each  House  shall  keep  a  Journal  of  its  Pro- 
ceedings, and  from  time  to  time  publish  the 
same,  excepting  such  Parts  as  may  in  their  Judg- 
ment require  Secrecy;  and  the  Yeas  and  Nays 
of  the  Members  of  either  House  on  any  question 
shall,  at  the  Desire  of  one  fifth  of  those  present, 
be  entered  on  the  JoumaL 

^Neither  House,  during  the  Session  of  Con- 
gress, shall,  without  the  Consent  of  the  other, 
adjourn  for  more  than  three  days,  nor  to  any 


Ajt.  I,  §§6, 7  CONSTITUTION  OP  U.    8/  520 

other  Place  than  that  in  which  the  two  Houses 
shall  be  sitting. 

Section  6.  ^The  Senators  and  Representa- 
tives shall  receive  a  Compensation  for  their  Ser- 
vices, to  be  ascertained  by  Law,  and  paid  out  of 
the  Treasury  of  the  United  States.  They  shall 
in  all  Cases,  except  Treason,  Felony  and  Breach 
of  the  Peace,  be  privileged  from  Arrest  during 
their  Attendance  at  the  Session  of  their  re- 
spective Houses,  and  in  going  to  and  returning 
from  the  same ;  and  for  any  Speech  or  Debate  in 
either  House,  they  shall  not  be  questioned  in  any 
other  Place. 

^0  Senator  or  Representative  shall,  during 
the  Time  for  which  he  was  elected,  be  appointed 
to  any  civil  Office  under  the  Authority  of  the 
United  States,  which  shall  have  been  created,  or 
the  Emoluments  whereof  shall  have  been  eai- 
creased  during  such  time;  and  no  Person  hold- 
ing any  Office  under  the  United  States,  shall  be 
a  Member  of  either  House  during  his  Contin- 
uance in  Office. 

Section  7.  *A11  Bills  for  raising  Revenue 
shall  originate  in  the  House  of  Representatives; 
but  the  Senate  may  propose  or  concur  with 
Amendments  as  on  other  Bills. 

^Every  Bill  which  shall  have  passed  the  House 
of  Representatives  and  the  Senate,  shall,  before 
it  becomes  a  Law,  be  presented  to  the  President 
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of  the  United  States;  If  he  approve  he  shall 
sign  it,  but  if  not  he  shall  return  it,  with  his 
Objections  to  that  House  in  which  it  shall  have 
originated,  who  shall  enter  the  Objections  at 
large  on  their  Journal,  and  proceed  to  recon- 
sider it.  If  after  such  Reconsideration  two 
thirds  of  that  House  shall  agree  to  pass  the  Bill, 
it  shall  be  sent,  together  with  the  Objections,  to 
the  other  House,  by  which  it  shall  likewise  be 
reconsidered,  and  if  approved  by  two  thirds  of 
that  House,  it  shall  become  a  Law.  But  in  all 
such  Cases  the  Votes  of  both  Houses  shall  be 
determined  by  Yeas  and  Nays,  and  the  Names 
of  the  Persons  voting  for  and  against  the  Bill 
shall  be  entered  on  the  Journal  of  each  House 
respectively.  If  any  Bill  shall  not  be  returned 
by  the  President  within  ten  days  (Sundays  ex- 
cepted) after  it  shall  have  been  presented  to 
him,  the  Same  shall  be  a  Law,  in  like  Manner 
as  if  he  had  signed  it,  unless  the  Congress  by 
their  Adjournment  prevent  its  Return,  in  which 
case  it  shall  not  be  a  Law. 

^Every  Order,  Resolution,  or  Vote  to  which 
the  Concurrence  of  the  Senate  and  House  of 
Representatives  may  be  necessary  (except  on  a 
question  of  Adjournment)  shall  be  presented  to 
the  President  of  the  United  States;  and  before 
the  Same  shall  take  Effect,  shall  be  approved  by 
him,  or  being  disapproved  by  him,  shall  be  re- 
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passed  by  two  thirds  of  the  Senate  and  House 
of  Representatives,  according  to  the  Rules  and 
Limitations  prescribed  in  the  Case  of  a  Bill. 

Section  8.  ^The  Congress  shall  have  Power 
To  lay  and  collect  Taxes,  Duties,  Imposts  and 
Excises,  to  pay  the  Debts  and  provide  for  the 
common  Defence  and  general  Welfare  of  the 
United  States ;  but  all  Duties,  Imposts  and  Ex- 
cises shall  be  uniform  throughout  the  United 
States ; 

^To  borrow  Money  on  the  credit  of  the  United 
States; 

^To  regulate  Commerce  with  foreign  Nations, 
and  among  the  several  States,  and  with  the  In- 
dian Tribes; 

*To  establish  an  uniform  Rule  of  Naturaliza- 
tion, and  uniform  Laws  on  the  subject  of  Bank- 
ruptcies throughout  the  United  States ; 

^To  coin  Money,  regulate  the  Value  thereof, 
and  of  foreign  Coin,  and  fix  the  Standard  of 
Weights  and  Measures^ 

®To  provide  for  the  Punishment  of  counter- 
feiting the  Securities  and  current  Coin  of  the 
United  States; 

■'To  establish  Post  Offices  and  post  Roads; 

®To  promote  the  Progress  of  Science  and  use- 
ful  Arts,   by   securing   for   limited   Times   to 
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Authors  and  Inventors  the  exclusive  Bight  to 
their  respective  Writings  and  Discoveries; 

®To  constitute  Tribunals  inferior  to  the  su- 
preme Court; 

^^To  define  and  punish  Piracies  and  Felonies 
committed  on  the  high  Seas,  and  Offences 
against  the  Law  of  Nations; 

*^To  declare  War,  grant  Letters  of  Marque 
and  Reprisal,  and  make  Rules  concerning  Cap- 
tures on  Land  and  Water; 

^^To  raise  and  support  Armies,  but  no  Appro- 
priation of  Money  to  that  Use  shall  be  for  a 
longer  Term  than  Two  Years ; 

*^To  provide  and  maintain  a  Navy; 

**To  make  Rules  for  the  Government  and 
Regulation  of  the  land  and  naval  Forces; 

^''^To  provide  for  calling  forth  the  Militia  to 
execute  the  Laws  of  the  Union,  suppress  Lasur- 
rections  and  repel  Invasions; 

^®To  provide  for  organizing,  arming,  and  dis- 
ciplining, the  Militia,  and  for  governing  such 
Part  of  them  as  may  be  employed  in  the  Service 
of  the  United  States,  reserving  to  the  States 
respectively,  the  Appointment  of  the  Officers, 
and  the  Authority  of  training  the  Militia  ac- 
cording to  the  discipline  prescribed  by  Con- 
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"To  exercise  exclusive  Legislation  in  aU  Cases 
whatsoever,  over  such  District  (not  exceeding  ten 
Miles  square)  as  may,  by  Cession  of  particular 
States,  and  the  Acceptance  of  Congress,  become 
the  Seat  of  the  Government  of  the  United  States 
•nd  to  exercise  like  Authority  over  aU  Placed 
purchased  by  the  Consent  of  the  Legislature  of 
tile  State  in  which  the  Same  shall  be,  for  tiie 
Erection  of  Forts,  Magazines,  Arsenals,  dock- 
Yards,  and  other  needful  Buildings;— And 

"To  make  all  Laws  which  shall  be  necessary 
and  proper  for  carrying  into  Execution  the  fore- 
going Powers,  and  all  other  Powers  vested  by 
this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  Department  or  Officer 
thereof; 

Section  9.  ^The  Migration  or  Importation  of 
such  Persons  as  any  of  the  States  now  existing 
shall  think  proper  to  admit,  shall  not  be  pro- 
hibited by  the  Congress  prior  to  the  Year  one 
thousand  eight  hundred  and  eight,  but  a  Tax 
or  duty  may  be  imposed  on  such  Importation, 
not  exceeding  ten  dollars  for  each  Person. 

2The  Privilege  of  the  Writ  of  Habeaa  Corpus 
shall  not  be  suspended,  unless  when  in  Cases  of 
Rebellion  or  Invasion  the  public  Safety  may  re- 
quire it. 

^No  Bill  of  Attainder  or  ex  post  facto  Law 
shall  be  passed. 
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*No  Capitation,  or  other  direct,  tax  shall  be 
laid,  unless  in  Proportion  to  the  Census  or  Enum- 
eration herein  before  directed  to  be  taken. 

*^No  Tax  or  Duly  shall  be  laid  on  Articles  ex- 
ported from  any  State. 

•No  Preference  shall  be  given  by  any  Regula- 
tion of  Commerce  or  Revenue  to  the  Ports  of  one 
State  over  those  of  another;  nor  shall  Vessels 
bound  to,  or  from,  one  State,  be  obliged  to  enter, 
clear,  or  pay  Duties  in  another. 

''No  Money  shall  be  drawn  from  the  Treasury, 
but  in  Consequence  of  Appropriations  made  by 
Law;  and  a  regular  Statement  and  Account  of 
the  Receipts  and  Expenditures  of  all  public 
Money  shall  be  published  from  time  to  time. 

®No  Title  of  Nobility  shall  be  granted  by  the 
United  Statesj  and  no  Person  holding  any  Office 
of  Profit  or  Trust  under  them,  shall,  without  the 
Consent  of  Congress,  accept  of  any  present. 
Emolument,  Office,  or  Title,  of  any  kind  what- 
ever, from  any  King,  Prince,  or  foreign  State. 

Section  10.  *No  State  shall  enter  into  any 
Treaty,  AUiance,  or  Confederation;  grant  Let- 
ters of  Marque  and  Reprisal ;  coin  Money ;  emit 
Bills  of  Credit;  make  any  Thing  but  gold  and 
silver  Coin  a  Tender  in  Payment  of  Debts ;  pass 
any  Bill  of  Attainder,  ex  post  facto  Law,  or  Law 
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impairing  the  Obligation  of  Contracts ;  or  grant 
any  Title  of  Nobility. 

^0  state  shall,  without  the  Consent  of  the 
Congress,  lay  any  Imposts  or  Duties  on  Imports 
or  Exports,  except  what  may  be  absolutely  nec- 
essary for  executing  it's  inspection  Laws:  and 
the  net  Produce  of  all  Duties  and  Imposts,  laid 
by  any  State  on  Imports  or  Exports,  shall  be  for 
the  Use  of  the  Treasury  of  the  United  States; 
and  all  such  Laws  shall  be  subject  to  the  Be- 
vision  and  Controul  of  the  Congress. 

•No  State  shall,  without  the  Consent  of  Con- 
gress, lay  any  Duty  of  Tonnage,  keep  Troops,  or 
Ships  of  War  in  time  of  Peace,  enter  into  any 
Agreement  or  Compact  with  another  State,  or 
with  a  foreign  Power,  or  engage  in  War,  unless 
actually  invaded,  or  in  such  imminent  Danger 
as  will  not  admit  of  delay. 

ARTICLE  n. 

Section  1.  ^The  executive  Power  shall  be 
vested  in  a  President  of  the  United  States  of 
America.  He  shall  hold  his  Office  during  the 
Term  of  four  Years,  and,  together  with  the  Vice 
President,  chosen  for  the  same  Term,  be  elected, 
as  follows: 

^Each  State  shall  appoint,  in  such  Manner  as 
the  Legislature  thereof  may  direct^  a  Number  of 
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Electors,  equal  to  the  whole  number  of  Senators 
and  Representatives  to  which  the  State  may  be 
entitled  in  the  Congress ;  but  no  Senator  or  Rep- 
resentative, or  Person  holding  an  Office  of  Trust 
or  Profit  under  the  United  States,  shall  be  ap- 
pointed an  Elector. 

s'['*The  electors  shall  meet  in  their  respective 
States,  and  vote  by  ballot  for  two  Persons,  of 
whom  one  at  least  shall  not  be  an  Inhabitant  of 
the  same  State  with  themselves.  And  they  shall 
make  a  List  of  all  the  persons  voted  for,  and  of 
the  Number  of  Votes  for  each;  which  List  they 
shall  sign  and  certify,  and  transmit  sealed  to  the 
Seat  of  the  Government  of  the  United  States, 
directed  to  the  President  of  the  Senate.  The 
President  of  the  Senate  shall,  in  the  Presence  of 
the  Senate  and  House  of  Representatives,  open 
all  the  Certificates,  and  the  Votes  shall  then  be 
counted.  The  Person  having  the  greatest  Num- 
ber of  Votes  shall  be  the  President,  if  such  Num- 
ber be  a  Majority  of  the  whole  Number  of 
Electors  appointed;  and  if  there  be  more  than 
one.  who  have  such  Majority,  and  have  an  equal 
Number  of  Votes,  then  the  House  of  Representa- 
tives shall  immediately  chuse  by  Ballot  one  of 
them  for  President;  and  if  no  Person  have  a 
Majority,  then  from  the  five  highest  on  the  List 
the  said  House  shall  in  like  Manner  chuse  the 
President,    But  in  chusing  the  President,  the 
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Votes  shall  be  taken  by  States,  the  Representa-  1 

tion  from  each  State  having  one  Vote ;  A  quorum 
for  this  Purpose  shall  consist  of  a  Member  or 
Members  from  two-thirds  of  the  States,  and  a 
Majority  of  all  the  States  shall  be  necessary  to  a 
Choice.  In  every  Case,  after  the  Choice  of  the 
President,  the  Person  having  the  greatest  Num- 
ber of  Votes  of  the  Electors  shall  be  the  Vice- 
President.  But  if  there  should  remain  two  or 
more  who  have  equal  Votes,  the  Senate  shall 
chuse  from  them  by  Ballot  the  Vice-President."] 

This  Clause  has  been  superseded  by  the  twelfth 
amendment,  p.  541. 

*The  Congress  may  determine  the  Time  of 
chusing  the  Electors,  and  the  Day  on  which  they 
shall  give  their  Votes;  which  Day  shall  be  the 
same  throughout  the  United  States. 

''^No  person  except  a  natural  bom  Citizen,  or  a 
Citizen  of  the  United  States,  at  the  time  of  the 
adoption  of  this  Constitution,  shall  be  eligible 
to  the  Office  of  President;  neither  shall  any 
Person  be  eligible  to  that  Office  who  shall  not 
have  attained  to  the  Age  of  thirty  five  Years, 
and  been  fourteen  Years  a  Resident  within  the 
United  States. 

®In  case  of  the  Removal  of  the  President  from 
Office,  or  of  his  Death,  Resignation,  or  Inability 
to  discharge  the  Powers  and  Duties  of  the  said 
Office,  the  same  shall  devolve  on  the  Vice  Presi- 
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dent,  and  the  Congress  may  by  Law  provide  for 
the  Case  of  Removal,  Death,  Resignation,  or 
Inability,  both  of  the  President  and  Vice  Presi- 
dent, declaring  what  Officer  shall  then  act  as 
President,  and  such  Officer  shall  act  according- 
ly, until  the  Disability  be  removed,  or  a  Presi- 
dent shall  be  elected. 

■^The  President  shall,  at  stated  Times,  receive 
for  his  Services  a  Compensation,  which  shall 
neither  be  encreased  nor  diminished  during  the 
Period  for  which  he  shall  have  been  elected,  and 
he  shall  not  receive  within  that  Pieriod  any  other 
Emolument  from  the  United  States,  or  any  of 
them. 

^Before  he  enter  on  the  Execution  of  his  Of- 
fice, he  shall  take  the  following  Oath  or  Affirma- 
tion:— **I  do  solemnly  swear  (or  affirm)  that  I 
will  faithfully  execute  the  Office  of  President 
of  the  United  States,  and  will  to  the  best  of  my 
Ability,  preserve,  protect  and  defend  the  Con- 
stitution of   the  United  States." 

Section  2.  ^The  President  shall  be  Com- 
mander in  Chief  of  the  Army  and  Navy  of  the 
United  States,  and  of  the  Militia  of  the  several 
States,  when  called  into  the  actual  Service  of  the 
United  States;  he  may  require  the  Opinion,  in 
writing,  of  the  principal  Officer  in  each  of  the 
executive  Departments,  upon  any  Subject  relat- 
ing to  the  Duties  of  their  respective  Offices,  and 
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he  shall  have  Power  to  grant  Reprieves  and  Par- 
dons for  Offences  against  the  United  States,  ex- 
cept in  Cases  of  Impeachment. 

*He  shall  have  Power,  by  and  with  the  Advice 
and  Consent  of  the  Senate,  to  make  Treaties, 
provided  two  thirds  of  the  Senators  present  con- 
cur ;  and  he  shall  nominate,  and  by  and  with  the 
Advice  and  Consent  of  the  Senate,  shall  appoint 
Ambassadors,  other  public  Ministers  and  Con- 
suls, Judges  of  the  supreme  Court,  and  all  other 
OflScers  of  the  United  States,  whose  Appoint- 
ments are  not  herein  otherwise  provided  for,  and 
which  shall  be  established  by  Law:  but  the 
Congress  may  by  Law  vest  the  Appointment 
of  such  inferior  Officers  as  they  think  proper,  ' 

in  the  President  alone,  in  the  Courts  of  Law,  or 
in  the  Heads  of  Departments. 

'The  President  shall  have  Power  to  fill  up  all 
Vacancies  that  may  happen  during  the  Recess  of 
the  Senate,  by  granting  Commissions  which  shall 
expire  at  the  End  of  their  next  Session. 

Section  3.  He  shall  from  time  to  time  give 
to  the  Congress  Information  of  the  State  of  the 
Union,  and  recommend  to  their  Consideration 
such  Measures  as  he  shall  judge  necessary  and  i 

expedient;  he  may,  on  extraordinary  Occasions,  4 

convene  both  Houses,  or  either  of  them,  and  in 
Case  of  Disagreement  between  them,  with  Re- 
spect to  the  Time  of  Adjournment,  he  may  ad- 
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joum  them  to  such  Time  as  he  shall  think 
proper;  he  shall  receive  Ambassadors  and  other 
public  Ministers;  he  shall  take  Care  that  the 
Laws  be  faithfully  executed,  and  shall  Com- 
mission all  the  Officers  of  the  United  States. 

Section  4.  The  President,  Vice  President 
and  all  civil  Officers  of  the  United  States,  shall 
be  removed  from  Office  on  Impeachment  for, 
and  Conviction  of,  Treason,  Bribery,  or  other 
high  Crimes  and  Misdemeanors. 

ARTICLE  IIL 

Section  1.  The  judicial  Power  of  the  United 
States,  shall  be  vested  in  one  supreme  Court,  and 
in  such  inferior  Courts  as  the  Congress  may 
from  time  to  time,  ordain  and  establish.  The 
Judges,  both  of  the  supreme  and  inferior 
Courts,  shall  hold  their  Offices  during  good  Be- 
haviour, and  shall,  at  stated  Times,  receive  for 
their  Services,  a  Compensation,  which  shall  not 
be  diminished  during  their  Continuance  in  Of- 
fice. 

Section  2.  *The  judicial  Power  shall  extend 
to  all  Cases,  in  Law  and  Equity,  arising  under 
this  Constitution,  the  Laws  of  the  United  States, 
and  Treaties  made,  or  which  shall  be  made,  un- 
der their  Authority ; — ^to  all  Cases  affecting  Am- 
bassadors, other  public  Ministers  and  Consuls; 
— ^to  all  Cases  of  admiralty  and  maritime  'Juris- 
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diction; — ^to  Controversies  to  which  the  United 
States  shall  be  a  Party; — ^to  Controversies  be- 
tween two  or  more  States ; — ^between  a  State  and 
Citizens  of  another  State; — ^between  Citizens  of 
different  States, — ^between  Citizens  of  the  same 
State  claiming  Lands  under  Qrants  of  different 
States,  and  between  a  State,  or  the  Citizens  ^ 

thereof,  and  foreign  States,  Citizens  or  Subjects. 

^In  all  Cases  affecting  Ambassadors,  other 
public  Ministers  and  Consuls,  and  those  in  which 
a  State  shall  be  Party,  the  Supreme  Court 
shall  have  original  Jurisdiction.  In  all  the  other 
Cases  before  mentioned,  the  supreme  Court  shall 
have  appellate  Jurisdiction,  both  as  to  Law  and 
Fact,  with  such  Exceptions,  and  under  such 
Regulations  as  the  Congress  shall  make. 

The  Trial  of  all  Crimes,  except  in  Cases  of 
Impeachment,  shall  be  by  Jury;  and  such  Trial 
shall  be  held  in  the  State  where  the  said  Crimes 
shall  have  been  committed;  but  when  not  com- 
mitted within  any  State,  the  Trial  shall  be  at 
such  Place  or  Places  as  the  Congress  may  by 
Law  have  directed. 

Section  3.  ^Treason  against  the  United 
States,  shall  consist  only  in  levying  War  against 
them,  or  in  adhering  to  their  Enemies,  giving  ^ 


them  Aid  and  Comfort.    No  Person  shall  be 
convicted  of  Treason  unless  on  the  Testimony  of 


J 
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two  Witnesses  to  the  same  overt  Act,  or  on  Con- 
fession in  open  Court. 

^The  Congress  shall  have  Power  to  declare  the 
Punishment  of  Treason,  but  no  Attainder  of 
Treason  shall  work  Corruption  of  Blood,  or 
Forfeiture  except  during  the  Life  of  the  Per- 
son attainted. 

ARTICLE  IV. 

Section  1.  Full  Faith  and  Credit  shall  be 
given  in  each  State  to  the  public  Acts,  Records, 
and  judicial  Proceedings  of  every  other  State. 
And  the  Congress  may  by  general  Laws  pre- 
scribe the  Manner  in  which  such  Acts,  Records 
and  Proceedings  shall  be  proved,  and  the  Effect 
thereof. 

Section  2.  *The  Citizens  of  each  State  shall 
be  entitled  to  all  Privileges  and  Immunities  of 
Citizens  in  the  several  States. 

^A  Person  charged  in  any  State  with  Treason, 
Felony,  or  other  Crime,  who  shall  flee  from  Jus- 
tice, and  be  found  in  another  State,  shall  on 
Demand  of  the  executive  Authority  of  the  State 
from  which  he  fled,  be  delivered  up  to  be  re- 
moved to  the  State  having  Jurisdiction  of  the 
Crime. 

^No  person  held  to  Service  or  Labour  in  one 
State,  under  the  Laws  thereof,  escaping  into  an- 
other, shall,  in  Consequence  of  any  Law  or  Reg- 
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ulation  therein,  be  discharged  from  such  Service 
or  Labour,  but  shall  be  delivered  up  on  Claim 
of  the  Party  to  whom  such  Service  or  Labour 
may  be  due. 

Section  3.  *New  States  may  be  admitted  by 
the  Congress  into  this  Union;  but  no  new  State 
shall  be  formed  or  erected  within  the  Jurisdic- 
tion of  any  other  State ;  nor  any  State  be  formed 
by  the  Junction  of  two  or  more  States,  or  Parts 
of  States,  without  the  Consent  of  the  Legis- 
latures of  the  States  concerned  as  well  as  of  the 
Congress. 

^The  Congress  shall  have  Power  to  dispose  of 
and  make  all  needful  Rules  and  Regulations  re- 
specting the  Territory  or  other  Property  belong- 
ing to  the  United  States;  and  nothing  in  this 
Constitution  shall  be  so  construed  as  to  Pre- 
judice any  Claims  of  the  United  States,  or  of 
any  particular  State. 

Section  4.  The  United  States  shall  guaran- 
tee to  every  State  in  this  Union  a  Republican 
Form  of  Government,  and  shall  protect  each  of 
them  against  Invasion;  and  on  Application  of 
the  Legislature,  or  of  the  Executive  (when  the 
Legislature  cannot  be  convened)  against  do- 
mestic Violence. 
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ARTICLE  V. 

The  Congress,  whenever  two  thirds  of  both 
Houses  shall  deem  it  necessary,  shall  propose 
Amendments  to  this  Constitution,  or,  on  the  Ap- 
plication of  the  Legislatures  of  two  thirds  of  the 
several  States,  shall  call  a  Convention  for  pro- 
posing Amendments,  which,  in  either  Case,  shall 
be  valid  to  all  Intents  and  Purposes,  as  Part  of 
this  Constitution,  when  ratified  by  the  Legis- 
latures of  three  fourths  of  the  several  States,  or 
by  Conventions  in  three  fourths  thereof,  as  the 
one  or  the  other  Mode  of  Ratification  may  be 
proposed  by  the  Congress;  Provided  that  no 
Amendment  which  may  be  made  prior  to  the 
Year  One  thousand  eight  hundred  and  eight 
shall  in  any  Manner  affect  the  first  and  fourth 
Clauses  in  the  Ninth  Section  of  the  first  Article ; 
and  that  no  State,  without  its  Consent,  shall  be 
deprived  of  its  equal  Suffrage  in  the  Senate. 

ARTICLE  VI. 

*A11  Debts  contracted  and  Engagements  en- 
tered into,  before  the  Adoption  of  this  Constitu- 
tion, shall  be  as  valid  against  the  United  States 
under  this  Constitution,  as  under  the  Confedera- 
tion. 

*This  Constitution,  and  the  Laws  of  the 
United  States  which  shall  be  made  in  Pursuance 
thereof;  and  all  Treaties  made,  or  which  shall  be 
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made,  under  the  Authority  of  the  United 
States,  shall  be  the  supreme  Law  of  the  Land; 
and  the  Judges  in  every  State  shall  be  bound 
thereby,  any  Thing  in  the  Constitution  or  Laws 
of  any  State  to  the  Contrary  notwithstanding. 

'The  Senators  and  Representatives  before 
mentioned,  and  the  Members  of  the  several  State 
Legislatures,  and  all  executive  and  judicial 
Officers,  both  of  the  United  States  and  of  the 
several  States,  shall  be  bound  by  Oath  or  Affirm- 
ation, to  support  this  Constitution;  but  no  re- 
ligious Test  shall  ever  be  required  as  a  Qualifi- 
cation to  any  Office  or  public  Trust  under  the 
United  States. 

ARTICLE  VII. 

The  Ratification  of  the  Conventions  of  nine 
States,  shall  be  sufficient  for  the  establishment 
of  this  Constitution  between  the  States  so  ratify- 
ing the  Same. 

Done  in  Convention  by  the  Unanimous  Consent 
of  the  States  present  the  Seventeenth  Day  of 
September  in  the  Year  of  our  Lord  one  thou- 
sand seven  hundred  and  Eighty  seven,  and  of 
the  Independence  of  the  United  States  of 
America  the  Twelfth.  In  Witness  whereof 
We  have  hereunto  subscribed  our  Names, 

G°   :  WASHINGTON— 
Presidt.  and  Dej^ty  from  Virginia 
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New  Hampshire. 
John  Langdon  Nicholas   Oilmaxi 

Masscu:;hu&eUs. 
Nathaniel  Gorham  Buf  us  King 

Connecticut, 
W.  Saml.  Johnson  Roger  Sherman 

New  York. 
Alexander  Hamiltos 

New  Jersey. 

Wil  :  Livingston  Wm.  Patersen 

David  Brearley  Jona  :  Dayton 

Pennsyilvania. 

B«  Franklin  Thos.  Fitzsimona 

Thomas  Mifflin  Jared  Ingersoll 

Bobt.  Morris  James  Wilson 

Geo.  Clymer  (Jouv  Morris 

Delaware. 

Geo  :  Bead  Bichard  Bassett 

Gunning  Bedford  Jun  JTaco  :  Broom 
John  Dickinson 

Maryland. 

James  McHenry  Danl.  Carroll 

Dan  of  St  Thos  Jenifer 
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Virginia. 
John  Blair —  James  Madison  Jr. 

North  Carolina. 

Wm.  Blount  Hu  Williamson 

Bichd.  Dobbs  Spaight 

South  Carolina. 

J.  Butledge  Charles  Pinckney 

Pierce  Butler 
Charles  Cotesworth  Pinckney 

Georgia. 
William  Pew  Abr  Baldwin 

Attest  WILLIAM  JACKSON  Secretary 


ABTICLES  IN  ADDITION  TO,  AND  AMENDMENT  OF, 
THE  CONSTITUTION  OF  THE  UNITED  STATES  OF 
AMEBICA,  PROPOSED  BY  CONGRESS,  AND  RATIFIED 
BY  THE  LEGISLATURES  OF  THE  SEVERAL  STATES 
PURSUANT  TO  THE  FIFTH  ARTICLE  OF  THE  ORIG- 
INAL CONSTITUTION. 

[ARTICLE  L] 

Congress  shall  make  no  law  respecting  an  es- 
tablishment of  religion,  or  prohibiting  the  free 
exercise  thereof;  or  abridging  the  freedom  of 
qpeech,  or  of  the  press ;  or  the  right  of  the  people 
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peaceably  to  assemble,  and  to  petition  the  Gov- 
ernment for  a  redress  of  grievances. 

[ARTICLE  IL] 

A  well  regulated  Militia,  being  necessary  to 
the  security  of  a  free  State,  the  right  of  the 
people  to  keep  and  bear  Arms,  shall  not  be  in- 
fringed. 

[ABTICLE  m.] 

No  Soldier  shall,  in  time  of  peace  be  quartered 
in  any  house,  without  the  consent  of  the  Owner, 
nor  in  time  of  war,  but  in  a  manner  to  be  pre- 
scribed by  law. 

[ARTICLE  IV.] 

The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against  un- 
reasonable searches  and  seizures,  shall  not  be 
violated,  and  no  Warrants  shall  issue,  but  upon 
probable  cause,  supported  by  Oath  or  affirma- 
tion, and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized. 

[ARTICLE  v.] 

No  person  shall  be  held  to  answer  for  a  capital, 
or  otherwise  infamous  crime,  unless  on  a  present- 
ment or  indictment  of  a  Grand  Jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the 
Militia,  when  in  actual  service  in  time  of  War 
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or  public  danger;  nor  shall  any  person  be  sub- 
ject for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb ;  nor  shall  be  compelled 
in  any  Criminal  Case  to  be  a  witness  against  him- 
self, nor  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use,  without  just 
compensation. 

[AETICLE  VI.] 

In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial,  by 
an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  conmiitted, 
which  district  shall  have  been  previously  ascer- 
tained by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation;  to  be  confronted 
with  the  witnesses  against  him;  to  have  com- 
pulsory process  for  obtaining  Witnesses  in  his 
favor,  and  to  have  the  Assistance  of  Counsel  for 
his  defense. 

[AETICLE  VII.] 

In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved,  and  no 
fact  tried  by  a  jury  shall  be  otherwise  re-exaot- 
ined  in  any  Court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law. 
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[AETICLE  VIII.] 

Excessive  bail  shall  not  be  required,  nor  exces- 
sive fines  imposed,  nor  cruel  and  unusual  punish- 
ments inflicted. 

[ARTICLE  IX.] 

The  enumeration  in  the  Constitution,  of  cer- 
tain rights,  shall  not  be  construed  to  deny  or 
disparage  others  retained  by  the  people. 

[ARTICLE  X.] 

The  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively,  or 
to  the  people. 

[ARTICLE  XL] 

The  Judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in  law  or 
equity,  commenced  or  prosecuted  against  one  of 
the  United  States  by  Citizens  of  another  State, 
or  by  Citizens  or  Subjects  of  any  Forei^  State. 

[ARTICLE  XIL] 

The  Electors  shall  meet  in  their  respective 
states,  and  vote  by  ballot  for  President  and  Vice- 
President,  one  of  whom,  at  least,  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves; 
they  shall  name  in  their  ballots  the  person  voted 
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for  as  President,  and  in  distinct  ballots  the  person 
voted  for  as  Vice-President,  and  they  shall  make 
distinct  lists  of  all  persons  voted  for  as  President, 
and  of  all  persons  voted  for  as  Vice-President, 
and  of  the  number  of  votes  for  each,  which  lists 
they  shall  sign  and  certify,  and  transmit  sealed 
to  the  seat  of  the  government  of  the  United 
States,  directed  to  the  President  of  the  Senate; — 
The  President  of  the  Senate  shall,  in  the  presence 
of  the  Senate  and  House  of  Representatives, 
open  all  the  certificates  and  the  votes  shall  then 
be  counted;  —  The  person  having  the  greatest 
number  of  votes  for  President,  shall  be  the 
President,  if  such  number  be  a  majority  of  the 
whole  number  of  Electors  appointed;  and  if  no 
person  have  such  majority,  then  from  the  persons 
having  the  highest  numbers  not  exceeding  three 
on  the  list  of  those  voted  for  as  President,  the 
House  of  Bepresentatives  shall  choose  im- 
mediately, by  ballot,  the  President.  But  in 
choosing  the  President,  the  votes  shall  be  taken 
by  states,  the  representation  from  each  state  hav- 
ing one  vote;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from  two-thirds 
of  the  states,  and  a  majority  of  all  the  states 
shall  be  necessary  to  a  choice.  And  if  the  House 
of  Representatives  shall  not  choose  a  President 
whenever  the  right  of  choice  shall  devolve  upon 
them,  before  the  fourth  day  of  March  next  f ol- 
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^  lowing,   then   the  Vice-President   shall  act   as 

^  President,  as  in  the  case  of  the  death  or  other 

^  constitutional  disability  of  the  President.     The 

^  person  having  the  greatest  number  of  votes  as 

i^  Vice-President,  shall  be  the  Vice-President,  if 

^  such  number  be  a  majority  of  the  whole  number 

^  of  Electors  appointed,  and  if  no  person  have  a 

'"  majority,  then  from  the  two  highest  numbers  on 

^  the    list,    the    Senate   shaU    choose    the    Vice- 

^  President;  a  quorum  for  the  purpose  shall  con- 

^  sist   of   two-thirds    of   the   whole   number   of 

"^  Senators,  and  a  majority  of  the  whole  number 

^  shall  be  necessary  to  a  choice.    But  no  person 

^  constitutionally  ineligible  to  the  office  of  Presi- 

l^  dent  shall  be  eligible  to  that  of  Vice-President  of 

»oi  the  United  States. 

*  [AKTICLE  XIII.] 

'^  Section  1.    Neither  slavery  nor  involuntary 

^  servitude,   except   as  a  punishment  for  crime 

^  whereof  the  party  shall  have  been  duly  con- 

<^'  victed,  shall  exist  within  the  United  States,  or 

i*"  any  place  subject  to  their  jurisdiction. 

Section  2.    Congress  shall  have  power  to  en- 
force this  article  by  appropriate  legislation. 


tes 


fl^  [AETICLE  XIV.] 

^  Section  1.    All  persons  bom  or  naturalized  in 

^'  the  United  States,  and  subject  to  the  jurisdiction 
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thereof,  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of 
law;  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

Section  2.  Representatives  shall  be  appor- 
tioned among  the  several  States  according  to 
their  respective  numbers,  counting  the  whole 
number  of  persons  in  each  State,  excluding  In- 
dians not  taxed.  But  when  the  right  to  vote 
at  any  election  for  the  choice  of  electors  for 
President  and  Vice-President  of  the  United 
States,  Representatives  in  Congress,  the  Execu- 
tive and  Judicial  officers  of  a  State,  or  the  mem- 
bers of  the  Legislature,  thereof,  is  denied  to  any 
of  the  male  inhabitants  of  such  State,  being 
twenty-one  years  of  age,  and  citizens  of  the 
United  States,  or  in  any  way  abridged,  except 
for  participation  in  rebellion,  or  other  crime, 
the  basis  of  representation  therein  shall  be  re- 
duced in  the  proportion  which  the  number  of 
such  male  citizens  shall  bear  to  the  whole  num- 
ber of  male  citizens  twenty-one  years  of  age  in 
such  State. 

Section  3.  No  person  shall  be  a  Senator  or 
Representative  in  Congress,  or  elector  of  Presi- 
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dent  and  Vice-President,  or  hold  any  office,  civil 
or  military,  under  the  United  States,  or  under 
any  State,  who,  having  previously  taken  an  oath, 
as  a  member  of  Congress,  or  as  an  officer  of  the 
United  States,  or  as  a  member  of  any  State  legis- 
lature, or  as  an  executive  or  judicial  officer  of 
any  State,  to  support  the  Constitution  of  the 
United  States,  shall  have  engaged  in  insurrec- 
tion or  rebellion  against  the  same,  or  given  aid  or 
comfort  to  the  enemies  thereof.  But  Congress 
may  by  a  vote  of  two-thirds  of  each  House,  re- 
move such  disability. 

Section  4.  The  validity  of  the  public  debt  of 
the  United  States,  authorized  by  law,  including 
debts  incurred  for  payment  of  pensions  and 
bounties  for  services  in  suppressing  insurrection 
or  rebellion,  shall  not  be  questioned.  But  neither 
the  United  States  nor  any  State  shall  assume  or 
pay  any  debt  or  obligation  incurred  in  aid  of 
insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation 
of  any  slave ;  but  all  such  debts,  obligations  and 
claims  shall  be  held  illegal  and  void. 

Section  5.  The  Congress  shall  have  power  to 
enforce,  by  appropriate  legislation,  the  pro- 
visions of  this  article. 

[ARTICLE  XV.] 

Section  1.  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or 
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abridged  by  the  United  States,  or  by  any  State 
on  account  of  race,  color,  or  previous  condition 
of  servitude. 

Section  2.    The  Confess  shall  have  power  to 
enforce  this  article  by  appropriate  legislation. 


TREATY  OF  PEACE,  FKIENDSHIP, 
LIMITS,  AND  SETTLEMENT, 

BBTWEEN    THB    UNITED    STATES    OF    AMERICA   AND 
THE  MEXICAN  REPUBLIC. 

Dated   at    Guadalupe   Hidalgo,   2d   February, 

1848. 
Exchanged  at  Queretaro,  30th  May,  1848. 
Ratified  by  the  President  U.  S.,  16th  March, 

1848. 
Proclaimed  by  the  President  U.  S.,  4th  July, 

1848. 


BY  THB  PRESIDENT  OF   THE  UNITED 
STATESOF  AMERICA. 

A  PROCLAMATION. 

Whereas  a  Treaty  of  Peace,  Friendship, 
Limits,  and  Settlement,  between  the  United 
States  of  America  and  the  Mexican  P«public, 
was  concluded  and  signed  at  the  city  of  Quad- 
alupe  Hidalgo,  on  the  second  day  of  February, 
one  thousand  eight  hundred  and  forty-eight, 
which  Treaty,  as  amended  by  the  senate  of  the 
United  States,  and  being  in  the  English  and 
Spanish  languages,  is  word  for  word  as  follows: 

(547) 
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In  the  Name  of  Almighty  God: 

The  United  States  of  America  and  the  United 
Mexican  States,  animated  by  a  sincere  desire  to 
put  an  end  to  the  calamities  of  the  war  which 
unhappily  exists  between  the  two  Republics,  and 
to  establish  upon  a  solid  basis  relations  of  peace 
and  friendship,  which  shall  confer  reciprocal 
benefits  upon  the  citizens  of  both,  and  assure  the 
concord,  harmony,  and  mutual  confidence,  where- 
in the  two  people  should  live,  as  good  neighbors, 
have  for  that  purpose  appointed  their  respective 
plenipotentiaries — that  is  to  say,  the  President 
of  the  United  States  has  appointed  Nicholas  P. 
Trist,  a  citizen  of  the  United  States,  and  the 
President  of  the  Mexican  Republic  has  appointed 
Don  Luis  Gonzaga  Cuevas,  Don  Bernardo  Couto. 
and  Don  Miguel  Atristain,  citizens  of  the  said 
Republic,  who,  after  a  reciprocal  communication 
of  their  respective  full  powers,  have,  under  the 
protection  of  Almighty  God,  the  author  of  peace, 
arranged,  agreed  upon,  and  signed  the  follow- 
ing: 

Treaty  of  Peace,  Friendship,  Limits,  and  Settle- 
ment, between  the  United  States  of  America 
and  the  Mexica/n  Republic. 

ARTICLE  I. 

There  shall  be  firm  and  universal  peace  be- 
tween the  United  States  of  America  and  the 
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Mexican  Republic,  and  between  their  respective 
countries,  territories,  cities,  towns,  and  people, 
without  exception  of  places  or  persons. 

ARTICLE  II. 

Immediately  upon  the  signature  of  this  Treaty, 
a  convention  shall  be  entered  into  between  a 
commissioner  or  commissioners  appointed  by  the 
General-in-Chief  of  the  forces  of  the  United 
States,  and  such  as  may  be  appointed  by  the 
Mexican  government,  to  the  end  that  a  pro- 
visional suspension  of  hostilities  shall  take  place, 
and  that,  in  the  places  occupied  by  the  said 
forces,  constitutional  order  may  be  re-estab- 
lished, as  regards  the  political,  administrative, 
and  judicial  branches,  so  far  as  this  shall  be 
permitted  by  the  circumstances  of  military  oc- 
cupation. 

ARTICLE  IIL 

Immediately  upon  the  ratification  of  the  pres- 
ent Treaty  by  the  government  of  the  United 
States,  orders  shall  be  transmitted  to  the  com- 
manders of  their  land  and  naval  forces,  requir- 
ing the  latter  (provided  this  Treaty  shall  then 
have  been  ratified  by  the  government  of  the 
Mexican  Republic,  and  the  ratifications  ex- 
changed) immediately  to  desist  from  blockading 
any  Mexican  ports;  and  requiring  the  former 
(under  the  same  condition)  to  commence,  at  the 
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earliest  moment  practicable,  withdrawing  all 
troops  of  the  United  States  then  in  the  interior 
of  the  Mexican  Republic,  to  points  that  shall  be 
selected  by  common  agreement,  at  a  distance 
from  the  seaports  not  exceeding  thirty  leagues; 
and  such  evacuation  of  the  interior  of  the  Re- 
public shall  be  completed  with  the  least  possible 
delay;  the  Mexican  government  hereby  binding 
itself  to  afford  every  facility  in  its  power  for 
rendering  the  same  convenient  to  the  troops,  on 
their  march  and  in  their  new  positions,  and  for 
promoting  a  good  understanding  between  them 
and  the  inhabitants.  In  like  manner,  orders 
shall  be  despatched  to  the  persons  in  charge  of 
the  custom-houses  at  all  ports  occupied  by  the 
forces  of  the  United  States,  requiring  them 
(under  the  same  condition)  immediately  to  de- 
liver possession  of  the  same  to  the  persons  au- 
thorized by  the  Mexican  government  to  receive 
it,  together  with  all  bonds  and  evidences  of  debt 
for  duties  on  importations  and  on  exportations, 
not  yet  fallen  due.  Moreover,  a  faithful  and 
exact  account  shall  be  made  out,  showing  the 
entire  amount  of  all  duties  on  imports  and  on 
exports,  collected  at  such  custom-houses,  or  else- 
where in  Mexico,  by  authority  of  the  United 
States,  from  and  after  the  day  of  the  ratification 
of  this  Treaty  by  the  government  of  the  Mexican 
Republic ;  and  also  an  account  of  the  cost  of  col- 


551  TRBATT   or   OUADALUFS   HIDALGO.  Art.  IV 

lection ;  and  such  entire  amount,  deducting  only 
the  cost  of  collection,  shall  be  delivered  to  the 
Mexican  government,  at  the  city  of  Mexico,  with- 
in three  months  after  the  exchange  of  ratifica- 
tions. 

The  evacuation  of  the  capital  of  the  Mexican 
Republic  by  the  troops  of  the  United  States,  in 
virtue  of  the  above  stipulation,  shall  be  com- 
pleted in  one  month  after  the  orders  there  stip- 
ulated for  shall  have  been  received  by  the  com- 
mander of  said  troops,  or  sooner  if  possible. 

ARTICLE  IV. 

Immediately  after  the  exchange  of  ratifications 
of  the  present  Treaty,  all  castles,  forts,  territor- 
ies, places,  and  possessions,  which  have  been 
taken  or  occupied  by  the  forces  of  the  United 
States  during  the  present  war,  within  the  limits 
of  the  Mexican  Republic,  as  about  to  be  estab- 
lished by  the  following  article,  shall  be  defin- 
itely restored  to  the  said  republic,  together  with 
aU  the  artillery,  arms,  apparatus  of  war,  muni- 
tions, and  other  public  property,  which  were  in 
the  said  casties  and  forts  when  captured,  and 
which  shall  remain  there  at  the  time  when  this 
Treaty  shall  be  duly  ratified  by  the  government 
of  the  Mexican  Republic.  To  this  end,  immedi- 
ately upon  the  signature  of  this  Treaty,  orders 
shall  be  despatched  to  the  American  officers  com- 
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manding  such  castles  and  forts,  securing  against 
the  removal  or  destruction  of  any  such  artillery, 
arms,  apparatus  of  war,  munitions,  or  other  pub- 
lic property.  The  city  of  Mexico,  within  the 
inner  line  of  intrenchments  surrounding  the  said 
city,  is  comprehended  in  the  above  stipulations, 
as  regards  the  restoration  of  artillery,  apparatus 
of  war,  etc. 

The  final  evacuation  of  the  territory  of  the 
Mexican  Republic,  by  the  forces  of  the  United 
States,  shall  be  completed  in  three  months  from 
the  said  exchange  of  ratifications,  or  sooner  if 
possible :  the  Mexican  government  hereby  engag- 
ing, as  in  the  foregoing  article,  to  use  all  means 
in  its  power  for  facilitating  such  evacuation,  and 
rendering  it  convenient  to  the  troops,  and  for 
promoting  a  good  understanding  between  them 
and  the  inhabitants. 

If,  however,  the  ratification  of  this  Treaty  by 
both  parties  should  not  take  place  in  time  to  al- 
low the  embarcation  of  the  troops  of  the  United 
States  to  be  completed  before  the  commencement 
of  the  sickly  season,  at  the  Mexican  ports  on  the 
Gulf  of  Mexico,  in  such  case  a  friendly  arrange- 
ment shall  be  entered  into  between  the  General- 
in-Chief  of  the  said  troops  and  the  Mexican  gov- 
ernment, whereby  healthy  and  otherwise^uitable 
places,  at  a  distance  from  the  ports  not  exceed- 
ing thirty  leagues,  shall  be  designated  for  the 
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residence  of  such  troops  as  may  not  yet  have  em- 
barked, until  the  return  of  the  healthy  season. 
And  the  space  of  time  here  referred  to  as  com- 
prehending the  sickly  season,  shall  be  understood 
to  extend  from  the  first  day  of  May  to  the  first 
day  of  November. 

All  prisoners  of  war  taken  on  either  side,  on 
land  or  on  sea,  shall  be  restored  as  soon  as  prac- 
ticable after  the  exchange  of  ratifications  of  this 
Treaty.  It  is  also  agreed  that  if  any  Mexicans 
should  now  be  held  as  captives  by  any  savage 
tribe  within  the  limits  of  the  United  States,  as 
about  to  be  established  by  the  following  article, 
the  government  of  the  said  United  States  will 
exact  the  release  of  such  captives,  and  cause 
them  to  be  restored  to  their  country. 

ARTICLE  V. 

The  boundary  line  between  the  two  republics 
shall  commence  in  the  Gulf  of  Mexico,  three 
leagues  from  land,  opposite  the  mouth  of  the  Rio 
Grande,  otherwise  called  Rio  Bravo  del  Norte, 
or  opposite  the  mouth  of  its  deepest  branch,  if  it 
should  have  more  than  one  branch  emptying  di- 
rectly into  the  sea ;  from  thence  up  the  middle  of 
that  river,  following  the  deepest  channel,  where 
it  has  more  than  one,  to  the  point  where  it  strikes 
the  southern  boundary  of  New  Mexico;  thence, 
westwardly,  along  the  whole  southern  boundary 
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of  New  Mexico  (which  runs  north  of  tie  town 
called  Paso)  to  its  western  termination;  thence, 
northward,  along  the  western  line  of  New  Mex- 
ico, until  it  intersects  the  first  branch  of  the  river 
Gila  (or  if  it  should  not  intersect  any  branch  of 
that  river,  then  to  the  point  on  the  said  line 
nearest  to  such  branch,  and  thence  in  a  direct 
line  to  the  same) ;  thence  down  the  middle  of  the 
said  branch  and  of  the  said  river,  until  it  empties 
into  the  Rio  Colorado ;  thence  across  the  Rio  Col- 
orado, following  the  division  line  between  Upper 
and  Lower  California,  to  the  Pacific  Ocean. 

The  southern  and  western  limits  of  New  Mexi- 
co, mentioned  in  this  article,  are  those  laid  down 
in  the  map  entitled  **Map  of  the  United  Mexican 
States,  as  organized  and  defined  by  various  Acts 
of  the  Congress  of  said  Republic,  and  constructed 
according  to  the  best  Authorities.  Revised  edi- 
tion. Published  at  New  York,  in  1847,  by  J. 
Distumell."  Of  which  map  a  copy  is  added  to 
this  Treaty,  bearing  the  signatures  and  seals  of 
the  undersigned  plenipotentiaries.  And,  in  order 
to  preclude  all  diflSculty  in  tracing  upon  the 
ground  the  limit  separating  Upper  from  Lower 
California,  it  is  agreed  that  the  said  limit  shall 
consist  of  a  straight  line  drawn  from  the  middle 
of  the  Rio  Gila,  where  it  unites  with  the 
Colorado,  to  a  point  on  the  coast  of  the  Pacific 
Ocean  distant  one  marine  league  due  south  of 
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the  southernmost  point  of  the  port  of  San  Diego, 
according  to  the  plan  of  said  port  made  in  the 
year  1782  by  Don  Juan  Pantoja,  second  sailing- 
master  of  the  Spanish  fleet,  and  published  at 
Madrid  in  the  year  1802,  in  the  Atlas  to  the 
voyage  of  the  schooners  Sutil  and  Mexicana,  of 
which  plan  a  copy  is  hereunto  added,  signed  and 
sealed  by  the  respective  plenipotentiaries. 

In  order  to  designate  the  boundary  line  with 
due  precision,  upon  authoritative  maps,  and  to 
establish  upon  the  ground  landmarks  which  shall 
show  the  limits  of  both  republics,  as  described  in 

the  present  article,  the  two  governments  shall 
each  appoint  a  commissioner  and  a  surveyor, 
who,  before  the  expiration  of  one  year  from  the 
date  of  the  exchange  of  ratifications  of  this 
treaty,  shall  meet  at  the  port  of  San  Diego,  and 
proceed  to  run  and  mark  the  said  boundary  in 
its  whole  course  to  the  mouth  of  the  Rio  Bravo 
del  Norte.  They  shall  keep  journals  and  make 
out  plans  of  their  operations;  and  the  result 
agreed  upon  by  them  shall  be  deemed  a  part  of 
this  Treaty,  and  shall  have  the  same  force  as  if 
it  were  inserted  therein.  The  two  governments 
will  amicably  agree  regarding  what  may  be 
necessary  to  these  persons,  and  also  as  to  their 
respective  escorts,  should  such  be  necessary. 

The  boundary  line  established  by  this  article 
shall  be  religiously  respected  by  each  of  the  two 
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republics,  and  no  change  shall  ever  be  made 
therein,  except  by  the  express  and  free  consent 
of  both  nations,  lawfully  given  by  the  general 
government  of  each,  in  conformity  with  its  own 
eonstitution. 


ARTICLE  VL 

The  vessels  and  citizens  of  the  United  States 
shall,  in  all  time,  have  a  free  and  uninterrupted 
passage  by  the  Gulf  of  California,  and  by  the 
river  Colorado  below  its  confluence  with  the  Gila, 
to  and  from  their  possessions  situated  north  of 
the  boundary  line  defined  in  the  preceding  art- 
icle; it  being  understood  that  this  passage  is  to 
be  by  navigating  the  Gulf  of  California  and  the 
river  Colorado,  and  not  by  land,  without  the  ex- 
press consent  of  the  Mexican  government. 

If,  by  the  examinations  which  may  be  made,  it 
should  be  ascertained  to  be  practicable  and  ad- 
vantageous to  construct  a  road,  canal,  or  rail- 
way, which  should  in  whole  or  part  run  upon  the 
river  Gila,  or  upon  its  right  or  its  left  bank, 
within  the  space  of  one  marine  league  from 
either  margin  of  the  river,  the  governments  of 
both  republics  will  form  an  agreement  regarding 
its  construction,  in  order  that  it  may  serve 
equally  for  the  use  and  advantage  of  both  coun- 
tries. 
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ARTICLE  VII. 

The  river  Gila,  and  the  part  of  the  Rio  Bravo 
del  Norte  lying  below  the  southern  boundary  of 
New  Mexico  being,  agreeably  to  the  fifth  article, 
divided  in  the  middle  between  the  two  republics, 
the  navigation  of  the  Gila  and  of  the  Bravo  below 
said  boundary  shall  be  free  and  common  to  the 
vessels  and  citizens  of  both  countries ;  and  neither 
shally  without  the  consent  of  the  other,  construct 
any  work  that  may  impede  or  interrupt,  in  whole 
or  in  part,  the  exercise  of  this  right ;  not  even  for 
the  purpose  of  favoring  new  methods  of  naviga- 
tion. Nor  shall  any  tax  or  contribution,  under 
any  denomination  or  title,  be  levied  upon  vessels 
or  persons  navigating  the  same,  ,or  upon  mer- 
chandise or  effects  transported  thereon,  ex<;ept 
in  the  case  of  landing  upon  one  of  their  shores. 
If,  for  the  purpose  of  making  the  said  rivers 
navigable,  or  for  maintaining  them  in  such  state, 
it  should  be  necessary  or  advantageous  to  estab- 
lish any  tax  or  contribution,  this  shall  not  be 
done  without  the  consent  of  both  governments. 

The  stipulations  contained  in  the  present 
article  shall  not  impair  the  territorial  rights  of 
either  republic  within  its  established  limits. 

ARTICLE  VIII. 

Mexicans  now  established  in  territories  pre- 
viously belonging  to  Mexico,  and  which  remain 
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for  the  future  within  the  limits  of  the  United 
States,  as  delBned  by  the  present  Treaty,  shall  be 
free  to  continue  where  they  now  reside,  or  to  re- 
move at  any  time  to  the  Mexican  Republic,  re- 
taining the  property  which  they  possess  in  the 
said  territories,  or  disposing  thereof,  and  remov- 
ing the  proceeds  wherever  they  please,  without 
their  being  subjected,  on  this  account,  to  any 
contribution,  tax,  or  charge  whatever. 

Those  who  shall  prefer  to  remain  in  the  said 
territories,  may  either  retain  the  title  and  righti 
of  Mexican  citizens,  or  acquire  those  of  citizens 
of  the  United  States.  But  they  shall  be  undw 
the  obligation  to  make  their  election  within  one 
year  from  the  date  of  the  exchange  of  ratifica- 
tions of  this  Treaty;  and  those  who  shall  remain 
in  the  said  territories  after  the  expiration  of 
that  year,  without  having  declared  their  inten- 
tion to  retain  the  character  of  Mexicans,  shall  be 
considered  to  have  elected  to  become  citizens  of 
the  United  States. 

In  the  said  territories,  property  of  every  kind, 
now  belonging  to  Mexicans  not  established  there, 
shall  be  inviolably  respected.  The  present  own- 
ers, the  heirs  of  these,  and  all  Mexicans  who  may 
hereafter  acquire  said  property  by  contract,  shall 
enjoy,  with  respect  to  it,  guarantees  equally 
ample  as  if  the  same  belonged  to  citizens  of  the 
United  States. 
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ARTICLE  IX 

The  Mexicans  who,  in  the  territories  aforesaid, 
shall  not  preserve  the  character  of  citizens  of  the 
Meidcan  Republic,  conformably  with  what  is 
stipulated  in  the  preceding  article,  shall  be  in- 
corporated into  the  Union  of  the  United  States 
and  be  admitted  at  the  proper  time  (to  be  judged 
of  by  the  Congress  of  the  United  States)  to  the 
enjoyment  of  all  the  rights  of  citizens  of  the 
United  States  i&ccording  to  the  principles  of  the 
constitution ;  and  in  the  mean  time  shall  be  main- 
tained and  protected  in  the  free  enjoyment  of 
their  liberty  and  property,  and  secured  in  the 
free  exercise  of  their  religion  without  restric- 
tion. 

ARTICLE  X. 
[Stricken  out.] 

ARTICLE  XL 

Considering  that  a  great  part  of  the  territories 
which,  by  the  present  treaty,  are  to  be  compre- 
hended for  the  future  within  the  limits  of  the 
United  States,  is  now  occupied  by  savage  tribes, 
who  will  hereafter  be  under  the  exclusive  control 
of  the  government  of  the  United  States,  and 
whose  incursions  within  the  territory  of  Mexico 
would  be  prejudicial  in  the  extreme,  it  is  solemn- 
ly agreed  that  all  such  incursions  shall  be  for- 
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cibly  restrained  by  the  government  of  the  United 
States  whensoever  this  may  be  necessary;  «nd 
that,  when  they  cannot  be  prevented,  they  shall 
be  punished  by  the  said  government,  and  satis- 
faction for  the  same  shall  be  exacted — all  in  the 
same  way,  and  with  equal  diligence  and  energy, 
as  if  the  same  incursions  were  meditated  or  com- 
mitted within  its  own  territory  against  its  own 
citizens. 

It  shall  not  be  lawful,  under  any  pretext  what- 
ever, for  any  inhabitant  of  the  United  States  to 
purchase  or  acquire  any  Mexican,  or  any  for- 
eigner residing  in  Mexico,  who  may  have  been 
captured  by  Indians  inhabiting  the  territory  of 
either  of  the  two  republics,  nor  to  purchase  or 
acquire  horses,  mules,  cattle,  or  property  of  anv 
kind,  stolen  within  Mexican  territory  by  such 
Indians. 

And  in  the  event  of  any  person  or  persons, 
captured  within  Mexican  territory  by  Indians, 
being  carried  into  the  territory  of  the  United 
States,  the  government  of  the  latter  engages  and 
binds  itself  in  the  most  solemn  manner,  so  soon 
as  it  shall  know  of  such  captives  being  within  its 
territory,  and  shall  be  able  so  to  do,  through  the 
faithful  exercise  of  its  influence  and  power,  to 
rescue  them,  and  return  them  to  their  country, 
or  deliver  them  to  the  agent  or  representative  of 
t^e  Mexican  government.     The  Mexican  author- 
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ities  will,  as  far  as  practicable,  give  to  the  gov- 
ernment of  the  United  States  notice  of  such  cap- 
tures; and  its  agent  shall  pay  the  expenses  in- 
curred in  the  maintenance  and  transmission  of 
the  rescued  captives;  who,  in  the  mean  time, 
shall  be  treated  with  the  utmost  hospitality  by 
the  American  authorities  at  the  place  where  they 
may  be.  But  if  the  government  of  the  United 
States,  before  receiving  such  notice  from  Mexico, 
should  obtain  intelligence,  through  any  other 
channel,  of  the  existence  of  Mexican  captives 
within  its  territory,  it  will  proceed  forthwith  to 
effect  their  release  and  delivery  to  the  Mexican 
agent  as  above  stipulated. 

For  the  purpose  of  giving  to  these  stipulations 
the  fullest  possible  efficacy,  thereby  affording  the 
security  and  redress  demanded  by  their  true 
spirit  and  intent,  the  government  of  the  United 
States  will  now  and  hereafter  pass,  without  un- 
necessary delay,  and  always  vigilantly  enforce, 
such  laws  as  the  nature  of  the  subject  may  re- 
quire. And  finally,  the  sacjedness  of  this  ob- 
ligation shall  never  be  lost  sight  of  by  the  said 
government  when  providing  for  the  removal  of 
the  Indians  from  any  portion  of  the  said  ter- 
ritories, or  for  its  being  settled  by  citizens  of 
the  United  States;  but  on  the  contrary,  special 
care  shall  then  be  taken  not  to  place  its  Indian 
occupants  under  the  necessity  of  seeking  new 
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homes,  by  committing  those  invasions  which  t&e 
United  States  have  solemnly  obliged  themsdv^es 
to  restrain. 

ARTICLE  XII. 

In  consideration  of  the  extension  acquired  by 
the  boundaries  of  the  United  States,  as  defined 
in  the  fifth  article  of  the  present  Treaty,  the 
government  of  the  United  States  engages  to  pay 
to  that  of  the  Mexican  Republic  the  sum  of  fif- 
teen millions  of  dollars. 

Immediately  after  this  Treaty  shall  have  been 
duly  ratified  by  the  government  of  the  Mexican 
Republic,  the  sum  of  three  millions  of  dollars 
shall  be  paid  to  the  said  government  by  that  of 
the  United  States,  at  the  city  of  Mexico,  in  the 
gold  or  silver  coin  of  Mexico,  The  remaining 
twelve  millions  of  dollars  shall  be  paid  at  the 
same  place,  and  in  the  same  coin,  in  annual  in- 
stallments of  three  millions  of  dollars  each,  to- 
gether with  interest  on  the  same  at  the  rate  of 
six  per  centum  per  annum.  This  interest  shall 
begin  to  run  upon  the  whole  sum  of  twelve  mil- 
lions from  the  day  of  the  ratification  of  the 
present  Treaty  by  the  Mexican  government,  and 
the  first  of  the  installments  shall  be  paid  at  the 
expiration  of  one  year  from  the  same  day.  To- 
gether with  each  annual  installment,  as  it  falls 
due,  the  whole  interest  accruing  on  such  install- 
ment from  the  beginning  shall  also  be  paid. 
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ARTICLE  XIII. 

The  United  States  engage,  moreover,  to  assume 
and  pay  to  the  claimants  all  the  amounts  now 
due  them,  and  those  hereafter  to  become  due,  by 
reason  of  the  claims  already  liquidated,  and  de- 
cided against  the  Mexican  Republic,  under  the 
conventions  between  the  two  republics  severally 
concluded  on  the  eleventh  day  of  April,  eighteen 
hundred  and  thirty-nine,  and  on  the  thirtieth 
day  of  January,  eighteen  hundred  and  forty- 
three  ;  so  that  the  Mexican  Republic  shall  be  ab- 
solutely exempt  for  the  future  from  all  expense 
whatever  on  account  of  the  said  claims. 

ARTICLE  XIV. 

The  United  States  do  furthermore  discharge 
the  Mexican  Republic  from  all  claims  of  citizens 
of  the  United  States,  not  heretofore  decided 
against  the  Mexican  government,  which  may 
have  arisen  previously  to  the  date  of  the  sig- 
nature of  this  Treaty;  which  discharge  shall  be 
final  and  perpetual,  whether  the  said  claims  be 
rejected  or  be  allowed  by  the  board  of  commis- 
sioners provided  for  in  the  following  article,  and 
whatever  shall  be  the  total  amount  of  those  al- 
lowed. 
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ARTICLE  XV. 

The  United  States,  exonerating  Mexico  from 
all  demands  on  account  of  the  claims  of  their 
citizens  mentioned  in  the  preceding  article,  and 
considering  them  entirely  and  for  ever  cancelled, 
whatever  their  amount  may  be,  undertake  to 
make  satisfaction  for  the  same,  to  an  amount  not 
exceeding  three  and  one  quarter  millions  of  dol- 
lars. To  ascertain  the  validity  and  amount  of 
those  claims,  a  board  of  commissioners  shaU  be 
established  by  the  government  of  the  United 
States,  whose  awards  shall  be  final  and  con- 
clusive; provided  that,  in  deciding  upon  the 
validity  of  each  claim,  the  board  shall  be  guided 
and  governed  by  the  principles  and  rules  of  de- 
cision prescribed  by  the  first  and  fifth  articles 
of  the  unratified  convention,  concluded  at  the 
city  of  Mexico  on  the  twentieth  day  of  Novem- 
ber, one  thousand  eight  hundred  and  forty-three ; 
and  in  no  case  shall  an  award  be  made  in  favor 
of  any  claim  not  embraced  by  these  principles 
and  rules. 

If,  in  the  opinion  of  the  said  board  of  com- 
missioners, or  of  the  claimants,  any  « books, 
records,  or  documents  in  the  possession  or  power 
of  the  government  of  the  Mexican  Republic,  shall 
be  deemed  necessary  to  the  just  decision  of  any 
claim,  the  commissioners,  or  the  claimants 
through  them,  shall,  within  such  period  as  Con- 
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gress  may  designate,  make  an  application  in 
writing  for  the  same,  addressed  to  the  Mexican 
Minister  for  Foreign  Affairs,  to  be  transmitted 
by  the  Secretary  of  State  of  the  United  States; 
and  the  Mexican  government  engages,  at  the 
earliest  possible  moment  after  the  receipt  of  such 
demand,  to  cause  any  of  the  books,  records,  or 
documents,  so  specified,  which  shall  be  in  their 
possession  or  power  (or  authenticated  copies  or 
extracts  of  the  same),  to  be  transmitted  to  the 
said  Secretary  of  State,  who  shall  immediately 
deliver  them  over  to  the  said  board  of  commis- 
sioners ;  provided,  that  no  such  application  shaU 
be  made  by,  or  at  the  instance  of,  any  claimant, 
until  the  facts  which  it  is  expected  to  prove  by 
such  books,  records,  or  documents,  shall  have 
been  stated  under  oath  or  affirmation. 

ARTICLE  XVI. 

Each  of  the  contracting  parties  reserves  to  it- 
self the  entire  right  to  fortify  whatever  point 
within  its  territory  it  may  judge  proper  so  to 
fortify,  for  its  security. 

ARTICLE  XVII. 

The  Treaty  of  amity,  commerce,  and  naviga- 
tion, concluded  at  the  city  of  Mexico  on  the  fifth 
day  of  April,  A.  D.  1831,  between  the  United 
states  of  America    and   the   United   Mexican 
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States,  except  the  additional  article,  and  except 
so  far  as  the  stipulations  of  the  said 
Treaty  may  be  incompatible  with  any  stipula- 
tion contained  in  the  present  Treaty,  is  here- 
by revived  for  the  period  of  eight  years 
from  the  day  of  the  exchange  of  ratifica- 
tions of  this  Treaty,  with  the  same  force  and 
virtue  as  if  incorporated  therein ;  it  being  under- 
stood that  each  of  the  contracting  parties  re- 
serves to  itself  the  right,  at  any  time  after  the 
said  period  of  eight  years  shall  have  expired,  to 
terminate  the  same  by  giving  one  year's  notice 
of  such  intention  to  the  other  party. 

ARTICLE  XVIII. 

All  supplies  whatever  for  troops  of  the  United 
States  in  Mexico,  arriving  at  ports  in  the  oc- 
cupation of  such  troops  previous  to  the  final 
evacuation  thereof,  although  subsequently  to  the 
restoration  of  the  custom-houses  at  such  ports, 
shall  be  entirely  exempt  from  duties  and  charges 
of  any  kind;  the  government  of  the  United 
States  hereby  engaging  and  pledging  its  faith  to 
establish,  and  vigilantly  to  enforce  all  possible 
guards  for  securing  the*  revenue  of  Mexico,  by  J 

preventing  the  importation,  under  cover  of  this  | 

stipulation,  of  any  articles  other  than  such,  both 
in  kind  and  in  quantity,  as  shall  really  be  wanted 
for  the  use  and  consumption  of  the  forces  of  the 
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United  States  during  the  time  they  may  remain 
in  Mexico.  To  this  end,  it  shall  be  the  duty  of  all 
officers  and  agents  of  the  United  States  to  de- 
nounce to  the  Mexican  authorities  at  the  re- 
spective ports  any  attempts  at  a  fraudulent  abuse 
of  this  stipulation  which  they  may  know  of  or 
may  have  reason  to  suspect,  and  to  give  to  such 
authorities  all  the  aid  in  their  power  with  regard 
thereto;  and  every  such  attempt,  when  duly 
proved  and  established  by  sentence  of  a  compe- 
tent tribunal,  shaU  be  punished  by  the  confisca- 
tion of  the  property  so  attempted  to  be  fraud- 
ulently introduced. 

ARTICLE  XIX. 

With  respect  to  all  merchandise,  effects,  and 
property  whatsoever,  imported  into  ports  of 
Mexico  whilst  in  the  occupation  of  the  forces  of 
the  United  States,  whether  by  citizens  of  either 
republic,  or  by  citizens  or  subjects  of  any  neutral 
nation,  the  following  rules  shall  be  observed: 

1.  All  such  merchandise,  effects,  and  property, 
if  imported  previously  to  the  restoration  of  the 
custom-houses  to  the  Mexican  authorities,  as 
stipulated  for  in  the  third  article  of  this  Treaty, 
shall  be  exempt  from  confiscation,  although  the 
importation  of  the  same  be  prohibited  by  the 
Mexican  tariff. 
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2.  The  same  perfect  exemption  shall  be  en- 
joyed by  all  such  merchandise,  eflfects,  and  prop- 
erty, imported  subsequently  to  the  restoration 
of  the  custom-houses,  and  previously  to  the  sixty 
days  fixed  in  the  foUQwing  article  for  the  com- 
ing into  force  of  the  Mexican  tariff  at  such  ports 
respectively;  the  said  merchandise,  effects,  and 
property  being,  however,  at  the  time  of  their  im- 
portation, subject  to  the  payment  of  duties,  as 
provided  for  in  the  said  foUowing  article. 

3.  All  merchandise,  effects,  and  property  de- 
scribed in  the  two  rules  foregoing  shall,  during 
their  continuance  at  the  place  of  importation, 
and  upon  their  leaving  such  place  for  the  in- 
terior, be  exempt  from  all  duty,  tax,  or  impost 
of  every  kind,  under  whatsoever  title  or  de- 
nomination. Nor  shall  they  be  there  subjected 
to  any  charge  whatsoever  upon  the  sale  thereof. 

4.  All  merchandise,  effects,  and  property  de- 
scribed in  the  first  and  second  rules,  which  shall 
have  been  removed  to  any  place  in  the  interior 
whilst  such  place  was  in  the  occupation  of  the 
forces  of  the  United  States,  shall,  during  their 
continuance  therein,  be  exempt  from  all  tax 
upon  the  sale  or  consumption  thereof,  and  from 
every  kind  of  impost  or  contribution,  under 
whatsoever  title  or  denomination. 

5.  But  if  any  merchandise,  effects,  or  property 
described  in  the  first  and  second  rules,  shall  be 
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removed  to  any  place  not  occupied  at  the  time 
by  the  forces  of  the  United  States,  they  shall, 
upon  their  introduction  into  such  place,  or  updn 
their  sale  or  consumption  there,  be  subject  to  the 
same  duties  which,  under  the  Mexican  laws,  they 
would  be  required  to  pay  in  such  cases  if  they 
had  been  imported  in  time  of  peace,  through  the 
maritime  custom-houses,  and  had  there  paid  the 
duties  conformably  with  the  Mexican  tariff. 

6.  The  owners  of  all  merchandise,  effects,  or 
property  described  in  the  first  and  second  rules, 
and  existing  in  any  port  of  Mexico,  shall  have 
the  right  to  reship  the  same,  exempt  from  all 
tax,  impost,  or  contribution  whatever. 

With  respect  to  the  metals,  or  other  property, 
exported  from  any  Mexican  port  whilst  in  the 
occupation  of  the  forces  of  the  United  States, 
and  previously  to  the  restoration  of  the  custom- 
house at  such  port,  no  person  shall  be  required 
by  the  Mexican  authorities,  whether  general  or 
state,  to  pay  any  tax,  duty,  or  contribution  upon 
any  such  exportation,  or  in  any  manner  to  ac- 
count for  the  same  to  the  said  authorities. 

ARTICLE  XX. 

Through  consideration  for  the  interests  of  com- 
merce generally,  it  is  agreed,  that  if  less  than 
sixty  days  should  elapse  between  the  date  of  the 
signature  of  this  Treaty  and  the  restoration  of 
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fhe  custom-houses  conformably  with  the  stipula- 
tior  in  the  third  article,  in  such  case  all  mer* 
chandise,  effects,  and  property  whatsoever,  arriv- 
ing at  the  Mexican  ports  after  the  restoration  of 
the  said  custom-houses,  and  previously  to  the  ex- 
piration of  sixty  days  after  the  day  of  the  sig- 
nature of  this  Treaty,  shall  be  admitted  to 
entry;  and  no  other  duties  shall  be  levied  there- 
on than  the  duties  established  by  the  tariff  found 
in  force  at  such  custom-houses  at  the  time  of  the 
restoration  of  the  same.  And  to  all  such  mer- 
chandise, effects,  and  property,  the  rules  estab- 
lished by  the  preceding  article  shall  apply. 

ARTICLE  XXI. 

If  unhappily  any  disagreement  should  here- 
after arise  between  the  governments  of  the  two 
republics,  whether  with  respect  to  the  interpreta- 
tion of  any  stipulation  in  this  Treaty,  or  with 
respect  to  any  other  particular  concerning  the 
political  or  conmiercial  relations  of  the  two  na- 
tions, the  said  governments,  in  the  name  of  those 
nations,  do  promise  to  each  other  that  they  will 
endeavor,  in  the  most  sincere  and  earnest  man- 
ner, to  settle  the  differences  so  arising,  and  to 
preserve  the  state  of  peace  and  friendship  in 
which  the  two  countries  are  now  placing  them- 
selves; using,  for  this  end,  mutual  representa- 
tions and  pacific  negotiations.    And  if,  by  these 
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means,  they  should  not  be  enabled  to  come  to  an 
agreement,  a  resort  shall  not,  on  this  account,  be 
had  to  reprisals,  aggression,  or  hostility  of  any 
kind,  by  the  one  republic  against  the  other,  until 
the  government  of  that  which  deems  itself  ag- 
grieved shall  have  maturely  considered,  in  the 
spirit  of  peace  and  good  neighborship,  whether 
it  would  not  be  better  that  such  difference  should 
be  settled  by  the  arbitration  of  commissioners 
appointed  on  each  side,  or  by  that  of  a  friendly 
nation.  And  should  such  course  be  proposed  by 
either  party,  it  shall  be  acceded  to  by  the  other, 
unless  deemed  by  it  altogether  incompatible  with 
the  nature  of  the  difference,  or  the  circumstances 
of  the  case. 

ARTICLE  XXII. 

If  (which  is  not  to  be  expected,  and  which 
Gk>d  forbid!)  war  should  unhappily  break  out 
between  the  two  republics,  they  do  now,  with  a 
view  to  such  calamity,  solemnly  pledge  them- 
selves to  each  other  and  to  the  world,  to  observe 
the  following  rules,  absolutely,  where  the  nature 
of  the  subject  permits,  and  as  closely  as  possible 
in  all  cases  where  such  absolute  observance  shall 
be  impossible. 

I.  The  merchants  of  either  republic  then  re- 
siding in  the  other  shall  be  allowed  to  remain 
twelve  months  (for  those  dwelling  in  the  in- 
terior), and  six  months  (for  those  dwelling  at 
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the  seaports),  to  collect  their  debts  and  settle 
their  affairs;  during  which  periods,  they  shall 
enjoy  the  same  protection,  and  be  on  the  same 
footing,  in  all  respects,  as  the  citizens  or  subjects 
of  the  most  friendly  nations ;  and,  at  the  expira- 
tion thereof,  or  at  any  time  before,  they  shall 
have  full  liberty  to  depart,  carrying  off  all  their 
effects  without  molestation  or  hindrance:  con- 
forming therein  to  the  same  laws  which  the  citi- 
zens or  subjects  of  the  most  friendly  nations  are 
required  to  conform  to.  Upon  the  entrance  of 
the  armies  of  either  nation  into  the  territories  of 
the  other,  women  and  children,  ecclesiastics, 
scholars  of  every  faculty,  cultivators  of  the  earth, 
merchants,  artisans,  manufacturers,  and  fisher- 
men, unarmed  and  inhabiting  unfortified  towns, 
villages,  or  places,  and  in  general  all  persons 
whose  occupations  are  for  the  common  sub- 
sistence and  benefit  of  mankind,  shall  be  allowed 
to  continue  their  respective  employments  un- 
molested in  their  persons.  Nor  shall  their 
houses  or  goods  be  burnt  or  otherwise  destroyed, 
nor  their  cattle  taken,  nor  their  fields  wasted  by 
the  armed  force  into  whose  power,  by  the  events 
of  war,  they  may  happen  to  fall ;  but  if  the  ne- 
cessity arise  to  take  anything  from  them  for  the 
use  of  such  armed  force,  the  same  shall  be  paid 
for  at  an  equitable  price.  AU  churches,  hos- 
pitals, schools,  colleges,  libraries,  and  other  estab- 
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lishments,  for  charitable  and  beneficent  purposes, 
shall  be  respected,  and  all  persons  connected  with 
the  same  protected  in  the  discharge  of  their 
duties  and  the  pursuit  of  their  vocations. 

2.  In  order  that  the  fate  of  prisoners  of  war 
may  be  alleviated,  all  such  practices  as  those  of 
sending  them  into  distant,  inclement,  or  unwhole- 
some districts,  or  crowding  them  into  close  and 
noxious  places,  shall  be  studiously  avoided.  They 
shall  not  be  confined  in  dungeons,  prison-ships,  or 
prisons ;  nor  be  put  in  irons,  or  bound,  or  other- 
wise restrained  in  the  use  of  their  limbs.  The 
officers  shall  enjoy  liberty  on  their  paroles,  with- 
in convenient  districts,  and  have  comfortable 
quarters;  and  the  common  soldiers  shall  be  dis- 
posed in  cantonments,  open  and  extensive  enough 
for  air  and  exercise,  and  lodged  in  barracks 
as  roomy  and  good  as  are  provided  by  the  party 
in  whose  power  they  are,  for  its  own  troops. 
But  if  any  officer  shall  break  his  parole  by  leav- 
ing the  district  so  assigned  him,  or  any  other 
prisoner  shall  escape  from  the  limits  of  his  can- 
tonment, after  they  shall  have  been  designated 
to  him,  such  individuals,  officer,  or  other  pris- 
oner, shall  forfeit  so  much  of  the  benefit  of  this 
article  as  provides  for  his  liberty  on  parole  or  in 
cantonment.  And  if  any  officer  so  breaking  his 
parole,  or  any  common  soldier  so  escaping  from 
the   limits  assigned  him,  shall   afterwards   be 
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found  in  arms,  previously  to  his  being  regularly 
exchanged,  the  person  so  offending  shall  be  dealt 
with  according  to  the  established  laws  of  war. 
The  officers  shall  be  daily  furnished  by  the 
party  in  whose  power  they  are,  with  as  many 
rations,  and  of  the  same  articles,  as  are  allowed, 
either  in  kind  or  by  commutation,  to  officers  of 
equal  rank  in  its  own  army;  and  aU  others 
shall  be  daily  furnished  with  such  ration  as  is 
allowed  to  a  common  soldier  in  its  own  service: 
the  value  of  all  which  supplies  shall,  at  the 
close  of  the  war,  or  at  periods  to  be  agreed  upon 
between  the  respective  commanders,  be  paid  by 
the  other  party,  on  a  mutual  adjustment  of 
accounts  for  the  subsistence  of  prisoners;  and 
such  accounts  shall  not  be  mingled  with  or  set 
off  against  any  others,  nor  the  balance  due  on 
them  be  withheld,  as  a  compensation  or  reprisal 
for  any  cause  whatever,  real  or  pretended. 
Each  party  shall  be  allowed  to  keep  a  commis- 
sary of  prisoners,  appointed  by  itself,  with 
every  cantonment  of  prisoners,  in  possession  of 
the  other;  which  commissary  shall  see  the  pris- 
oners as  often  as  he  pleases;  shall  be  allowed 
to  receive,  exempt  from  all  duties  or  taxes,  and 
to  distribute,  whatever  comforts  may  be  sent  to 
them  by  their  friends ;  and  shall  be  free  to  trans- 
mit his  reporfs  in  open  letters  to  the  party  by 
whom  he  is  employed. 
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And  it  is  declared  that  neither  the  pretense 
that  war  dissolves  all  treaties,  nor  any  other 
whatever,  shall  be  considered  as  annulling  or 
susi>ending  the  solemn  covenant  contained  in 
this  article.  On  the  contrary,  the  state  of  war 
is  precisely  that  for  which  it  is  provided;  and 
during  which  its  stipulations  are  to  be  as 
sacredly  observed  as  the  most  acknowledged 
obligations  under  the  law  of  nature  or  nations. 


ARTICLE  XXIIL 

This  treaty  shall  be  ratified  by  the  President 
of  the  United  States  of  America,  by  and  with 
the  advice  and  consent  of  the  Senate  thereof; 
and  by  the  President  of  the  Mexican  Republic, 
with  the  previous  approbation  of  its  General 
Congress;  and  the  ratifications  shall  be  ex- 
changed in  the  city  of  Washington,  or  at  the 
seat  of  government  of  Mexico,  in  four  months 
from  the  date  of  the  signature  hereof,  or  sooner 
if  practicable. 

In  faith  whereof,  we,  the  respective  pleni- 
potentiaries, have  signed  this  treaty  of  peace, 
friendship,  limits,  and  settlement;  and  have 
hereunto  aflSxed  our  seals  respectively.  Done 
in  quintuplicate,  at  the  city  of  Guadalupe 
Hidalgo,  on  the  second  day  of  February,  in  the 
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year  of  our  Lord  one  thousand  eight  hundred 

and  forty-eight. 

N.  P.  TRIST,  [L.  .s.] 
LUIS  G.  CUEVAS,  [l.  s.] 
BERNARDO  COUTO,  [l.  s.] 
MIQL.  ATRISTAN,   [l.  s.] 

And  whereas  the  said  treaty,  as  amended,  has 
been  duly  ratified  on  both  parts,  and  the  respec- 
tive ratifications  of  the  same  were  exchanged  at 
Queretaro  on  the  thirtieth  day  of  May  last,  by 
Ambrose  H.  Sevier  and  Nathan  Clifford,  Com- 
missioners on  the  part  of  the  Government  of  the 
United  States,  and  by  Senor  Don  Louis  de  la 
Rosa,  Minister  of  Relations  of  the  Mexican  Re- 
public, on  the  part  of  that  Government : 

Now,  therefore,  be  it  known,  that  I,  James  K. 
Polk,  President  of  the  United  States  of  America, 
have  caused  the  said  Treaty  to  be  made  public, 
to  the  end  that  the  same  and  every  clause  and 
article  thereof  may  be  observed  and  fulfilled  with 
good  faith  by  the  United  States  and  the  citizens 
thereof. 

In  witness  whereof,  I  have  hereunto  set  my 
hand  and  caused  the  seal  of  the  United  States  to 
be  affixed. 

Done  at  the  city  of  Washington,  this  fourth 
day  of  July,  one  thousand  eight  hundred  and 
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forty-eight,   and  of  the   Independence   of   the 
United  States  the  seventy-third. 

[L.  s.]  JAMES  K  POLK. 

By  the  President : 

James  Buchanan, 
Secretary  of  State. 

ARTICLES  REFERRED  TO  IN  THE  FIP- 
TEENTH  ARTICLE  OP  THE  PRECED- 
ING  TREATY. 

First  and  Fifth  Articles  of  the  unratified  Con- 
vention between  the  United  States  and  the 
Mexican  BepubUc  of  the  20th  Nov.  1843, 

ARTICLE    L 

All  claims  of  citizens  of  the  Mexican  Republic 
against  the  government  of  the  United  States, 
which  shall  be  presented  in  the  manner  and  time 
hereinafter  expressed,  and  all  claims  of  citizens 
of  the  United  States  against  the  government  of 
the  Mexican  Republic,  which  for  whatever  cause 
were  not  submitted  to,  nor  considered  nor  finally 
decided  by,  the  commission,  nor  by  the  arbiter 
appointed  by  the  convention  of  1839,  and  which 
shall  be  presented  in  the  manner  and  time  here- 
inafter specified,  shall  be  referred  to  four  com- 
missioners, who  shall  form  a  board,  and  shall  be 
appointed  in  the  following  manner,  that  is  to 
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say:  Two  commissioners  shall  be  appointed  by 
the  President  of  the  Mexican  Republic,  and  the 
other  two  by  the  President  of  the  United  States, 
with  the  approbation  and  consent  of  the  senate. 
The  said  commissioners,  thus  appointed,  shall, 
in  presence  of  each  other,  take  an  oath  to  ex- 
amine and  decide  impartially  the  claims  sub- 
mitted to  them,  and  which  may  lawfully  be  con- 
sidered, according  to  the  proofs  which  shall  be 
presented,  the  principles  of  right  and  justice, 
the  law  of  nations,  and  the  treaties  between  the 
two  republics. 

ARTICLE   V. 

All  claims  of  citizens  of  the  United  States 
against  the  government  of  the  Mexican  Repub- 
lic, which  were  considered  by  the  commissioners, 
and  referred  to  the  umpire  appointed  under  the 
convention  of  the  eleventh  April,  1839,  and 
which  were  not  decided  by  him,  shall  be  referred 
to,  and  decided  by,  the  umpire  to  be  appointed, 
as  provided  by  this  convention,  on  the  points 
submitted  to  the  umpire  under  the  late  conven- 
tion, and  his  decision  shall  be  final  and  con- 
clusive. It  is  also  agreed,  that,  if  the  respective 
commissioners  shall  deem  it  expedient,  they  may 
submit  to  the  said  arbiter  new  arguments  upon 
the  said  claims. 
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[Beferenees  are  to  artieles,  Beetiona,  and  pages,  re- 
spectively.] 


ABANDONED  CHILDBEN— state  maj  provide  for, 
Art.  4,  See.  22,  p.  97. 

ABSENCE — of  goyemor,  duties  doTolye  on  lienten- 
ant-goyemor,  5,  16,  p.  147. 

of  chief  justice,  selection  pro  tempore,  6,  2,  p.  155. 

of  judge  from  state,  6,  3,  p.  160. 

of  judicial  officer  when  a  forfeiture  of  office,  6,  9, 
p.  202. 

of  eitizen  on  public  business  not  to  affect  resi- 
dence, 20,  12,  p.  407. 

ACCOUNT — of  receipts  and  expenditures  to  be  pub- 
lished, 4,  22,  p.  97. 

ACCOUNTABILITY— of  municipal  officers,  11,  5,  p. 
248. 

ACCUSED— rights  of,  1,  13,  p.  20. 

ACQUISITION  OF  PEOPEBTY— rights  of  aUens,  1, 
17,  p.  54. 

ACT  OF  LEGISLATUBE^to  embrace  but  one  sub- 
ject, 4,  24,  p.  101. 

ACTION — corporations  may  sue  and  be  8ued|  12,  4, 
p.  330. 
where  may  be  sued,  12,  14,  p.  334. 

(579) 


580  INDEX. 

ACTIONS— limitation  of,  special  legislation  prohib- 
ited, Art.  4,  Sec.  25,  p.  110. 

real  where  to  be  eommeneed,  6,  5,  p.  179. 

against  transportation  companies  for  excessive 
charges,  12,  22,  p.  341. 

unaffected  by  adoption  of  constitution,  22,  2,  p. 
419. 

ADJOURNMENT   OF   LEGISI4ATUBE— for  want   of 
quorum,  4,  8,  p.  86. 
restriction  on  right  of,  4,  14,  p.  89. 
loss  of  per  diem  by,  4,  14,  p.  89. 
effect  9i  on  passage  of  bills,  4,  16,  p.  91. 
power  of  governor  on  disagreement,  5,  11,  p.  145. 
ADJUSTMENT     OF     POPULATION— in    legislative 
districts,  4,  6,  p.  83. 

ADMISSION  TO  UNIVERSITY— 9,  9,  p.  233. 
ADOPTION  OP  CHILDREN— special  legislation  pro- 
hibited, 4,  25,  p.  110. 

AFFIDAVIT— ^^required  of  justise  or  jadge  •&  draw- 
ing salary,  6,  24,  p.  219. 
to  sustain  issue  of  warrants,  1,  £9,  p.  1S5. 
AFFIRMATION— flee  Oath. 
AQED  PERSOKS-Hitate  may  piovide  for  support  of, 

4,  22,  p.  97. 
A€kENT— when  not  to  veeeiTe  extra  compeaiatisn,  4, 

32,  p.   132. 
of  transportation  company,  restrictions  as  to  in- 

terestfl,  12,  18,  p.  338. 
AGREEMENT    FOR   EXTRA    COMPENSATION— to 

public  officials,  void,  4,  32,  p.  132. 
AGRICULTURAL     COLLEGE— provisions    regarding, 

9,  9,  p.  233. 
AGRICULTURAL    SOCIETY— how  to  elect    officers, 

12,  11,  p.  333. 

AID  FROM  PUBLIC  FUNDS— to  private  institutions 
prohibited,  4,  22,  p.  97. 
to- religious  sects  prohibited,  4,  30,  p.  128. 
ALAMEDA — two  superior  court  judges  to  be  elected, 
6,  6,  p.  198. 
salary  of  judge  of  superior  couit,  6,  17,  p.  213. 
ALIENATION  OF  FRANCHISE— not  to  relieye  from 
liabUity,  12,  10,  p.  332. 
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ALIENS    DETBIMENTAL     TO    STATE-^roUction 

from,  Art.  19,  Sec.  1,  p.  396. 
foreigners  ineligible  to  citizenahip  declared  dan- 

gerouSy  19,  4,  p.  398. 
their  immigration  to  be  discouraged,  19,  4,  p.  398. 
provision  for  their  remoyal,  19,  4,  p.  398. 

AMENDATORY  ACTS— title  to,  4,  24,  p.  101. 

AMENDMENTS  TO  BILLS— how  made,  4,  15,  p.  90. 
to  be  printed,  4,  15,  p.  90. 
to  laws,  how  enacted,  4,  24,  p.  101. 
to  city  charter,  how  made,  11,  8,  p.  265. 

AMENDMENT    TO    CONSTITUTION— may    be    pro- 
posed in  either  house,  18,  1,  p.  393. 
two-thirds  yote  required,  18,  1,  p.  393. 
to  be  submitted  to  vote  of  people,  18,  1,  p.  393. 
several,  to  be  voted  on  separately,  18,  1,  p.  393. 
if  ratified  by  majority,  part  of  constitution,  18, 

I,  p.  393. 

AMEBICAN  UNION— state  part  of,  1,  a,  p.  6. 

APPELLATE  JURISDICTION— of  supreme  court,  6, 
4,  p.  161. 
of  superior  court,  6,  5,  p.  179. 

APPOINTMENT    AND     REMOVAL— of    board     of 
prison  directors,  10,  1,  p.  239. 
of  warden  and  clerk,  10,  3,  p.  240. 
of  subordinate  officers  and  employees,  10,  8,  p.'S40. 
of  inspection  officers,  by  municipal  corporations, 

II,  14,  p.  304. 

to  be  according  to  legislative  direction,  20,  4,  p. 
403. 

APPORTIONMENT— of  members  of  legislature,  4,  6, 
p.  83. 
of  business  of  superior  courts,  6,  7,  p.  86. 
of  railroad  values  on  assessment,  13,  10,  p.  372. 

APPROPRIATION  BILL— governor  may  veto  separate 
items  of,  4,  16,  p.  91. 
duty  of  governor  as  to,  4,  16,  p.  91. 
what  bill  to  contain,  4,  29,  p.  128. 
what  prohibited,  4,  30,  p.  128. 
for  specific  pui^ose  to  contain  but  one  item,  4, 
84,  p.  135. 

APPROPRIATION— of  water,  14,  1,  p.  377. 
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APPEOPEIA'PrONS— to     eleemosynary      institations, 
pro  rata  to  counties,  cities,  and  towns,  Art.  4, 
Sec.  22,  p.  97. 
for  private  corporations  and  institutions,  4,  22,  p« 

97. 
restriction  on  powers  of  legislature,  4,  22,  p.  97. 
for  support  of  orphans,  etc.,  4,  22,  p.  97. 
by  legislature  and  local  governments,  restriction 
on,  4,  30,  p.  128. 
AECHTVES — ^all  laws,  official  writings,  and  proceed- 
ings to  be  preserved,  4,  24,  p.  101. 
ABMT — standing  not  to  be  kept,  1,  12,  p.  19. 
ABBEST — members  of  legislature  privileged  from,  4, 
11,  p.  88. 
privilege  of  electors  from,  2.  2,  p.  64. 
ABTIFICIAL    LIGHT— right   of    cities    to    regulate 

charges,  11,  19,  p.  313. 
ABTISANS — secured  by  lien  on  property,  20,  15,  p. 
407. 
legislation  to  provide  for  enforcement  of,  20,  15, 
p.  407. 
ASIATIC  COOLIEISM— a  form  of  slavery,  19,  4,  p. 
398. 
forever  prohibited,  19,  4,  p.  398. 
ASSEMBLAGES  OF  PEOPLE— guaranty  as  to,  1,  10, 

p.  14. 
ASSEMBLY — ^legislative  power  vested  in,  4,  2,  p.  81, 
members,  when  and  how  chosen,  4,  3,  p.  82. 
term  of  office,  4,  6,  p.  83. 
number  of  members,  4,  5,  p.  82. 
districts  to  be  formed,  4,  6,  p.  83. 
vacancies,  how  filled,  4,  12,  p«  89. 
to  have  sole  power  of  impeachment,  4,  17,  p.  93. 
compensation  of,  4,  23,  p.  101. 
attachment  of  district  to  form  congressional  dis- 
trict, 4,  27,  p.  127. 
district  not  to  be  divided,  4,  27,  p.  127. 
ASSEMBLY  DISTEICTS— organization  of,  4,  6,  p.  83, 
each  to  choose  one  member,  4,  6,  p.  83. 
to  be  numbered  from  one  to  eighty,  4,  6,  p.  83.  | 

ASSESSMENT — appellate     jurisdiction     of     supreme  j 

court,  6,  4,  p.  161. 
original  jurisdiction   of   superior   courts,   6,   5,   p. 
179. 
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ASSESSMENT — ^under  township  organization,  Art.  11, 
Sec.  4,  p.  246. 
of  municipal  taxes,  11,  12,  p.  297. 
for  street  improvements,  11,  19,  p.  313. 
to  be  in  proportion  to  benefits,  11,  19,  p.  313. 
of  lands  for  taxes,  13,  2,  p.  361. 
of  lands  sectionized  and  not  sectionized,  13,  3,  p. 

361. 
mortgages,  deeds  of  trust,  etc.,  deemed  property, 

13,  4,  p.  362. 

of  securities,  how  made,  13,  4,  p.  362. 
of  railroads,  13,  4,  p.  362. 
equalization  of,  13,  9,  p.  368. 
property,  where  and  how  assessed,  13,  10,  p.  372. 
of  railroad  franchises,  13,  10,  p.  372. 
apportionment  of  railroad  values,  13,  10,  p.  372. 
securities,  to  whom  assessed,  13,  4,  p.  362. 
where  to  be  made,  13,  10,  p.  372. 
of  taxes  to  be  under  general  laws,  4,  25,  p.  110. 
for  income  tax,  13,  11,  p.  375. 

See  Taxation. 

ASSETS— of  corporations  to  be  entered  on  books,  12, 

14,  p.  334. 

ASSIGNMENT    OF    JUSTICES— to    departments    of 
supreme  court,  6,  2,  p.  155. 

ASSOCIATE  JUSTICES— subject  to  impeachment,  4, 

18,  p.  94. 
to  be  assigned  to  departments  of  supreme  court, 

6,  2,  p.  155. 
competent  to  sit  in  either,  6,  2,  p.  155. 
may  freely  interchange,  6,  2,  p.  155. 
three  necessary  to  transact  business,  6,  2,  p.  155. 
may  act  in  chambers,  6,  2,  p.  155. 
four  may  order  hearing  in  bank,  6,  2,  p.  155. 
when  concurrence  of  four  necessary  to  judgment, 

6,  2,  p.  155. 
to  select  one  to  preside,  6,  2,  p.  155. 
when  to  select  chief  justice  pro  tempore,  6,  2,  p. 

155. 
time  and  place  of  election,  6,  3,  p.  160. 
term  of  office,  6,  3,  p.  160. 
those  first  elected  to  classify  themselves,  6,  3,  p. 

160. 
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ASSOCIATE  JUSTICES— two  to  be  elected  every  Tonr 
years,  Art.  6,  Sec.  3,  p.  160. 
appointment  by  goyemor  in  ease  of  vacaney,  6, 
8,  p.  160. 
ASSOCIATION — ^no  appropriations  if  not  under  state 
control,  4,  22,  p.  97. 
cannot  acquire  rights,  etc.,  by  special  legisltition, 

4,  25,  p.  110. 
included  in  term  ''corporations,''  12,  4,  p.  330. 
where  may  be  sued,  12,  16,  p.  336. 
subject  to  assessment  for  income  tax;  13^,  11,  p. 
375. 
ASYLUMS — not  under  state  control,  not  entitled  to 

appropriations,  4,  22,  p.  97. 
ATTACHES  OF  LEGISLATUBE — compensation  of,  4, 

23,  p.  101. 
ATTAINDER,  BILLS  OF— prohibited,  1,  16,  p.  46: 
ATTORNEY  GENERAL— subject  to  impeachment,  4, 
ISf  p.  94. 
mode  and  time  of  election,  5,  17,  p.  148. 
term  of  office,  5,  17,  p.  148. 
duties  of  office,  5,  17,  p.  148. 
compensation  of,  5,  19,  p.  149. 
AYES  AND  NOES— on  urgency  for  passage  of^  Im11| 
4,  15,  p.  90. 
to  be  taken  on  each  bill  separately,  4,  15,  pw  90. 
when  to  be  entered  on  journal,  4,  10,  p.  88. 
on  removal  of  justices  or  judges,  to  be  entered 

on  journal,  6,  10,  p.  203. 
on  proposed  amendment  to  constitution,  18j  1,  p. 

393. 
and  to  be  entered  on  journal,  18,  1,  p.  393. 

BAIL — ^allowed  on  sufficient  sureties,  1,  6;  p.  8. 
except  in  capital  offenses,  etc.,  1,  6,  p.  8. 
excessive  not  to  be  required,  1,  6,  p.  8. 
BALLOTS — ^all  elections  to  be  by  ballot,  2,  5,  p.  66. 
for  election  of  new  constitution  to  be  distributed, 

22,  5,  p.  422.  ' 

BANKING— -restriction  on  power  of  legislature,  12,  5,  I 

p.  330.  I 

corporations  may  be  formed  under  general  liiws, 

12,  5,  p.  330. 
only  lawful  money  of  United  States  to  be  circu- 
lated, 12,  5,  p.  330. 
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BASIS-— of  representation.  Art.  4,  Sec.  6,  p.  83. 
BIENNIAL— Bessions  of  legislature,  4,  2,  p.  81. 
BILLS — ^limitation  of  time  for  introduction  of,  4,  S2,  p. 
81. 
now  to  be  put  on  their  passage,  4,  15,  p.  90. 
when  passed  to  be  submitted  to  governor,  4,  16, 

p.  91. 
■power  of    governor  to  sign  or  disapprove,  4,  16, 

p.  91. 
when  to  become  a  law,  4,  16,  p.  91. 
passage  over  veto,  4,  16,  p.  91. 
making  appropriation  to  contain  but  one  item,  4, 
34   V   135. 
BILLS  OF  ATTAINDER— prohibited,  1/ 16,  p.  46. 

BOAED  OF  CANVASSERS— on  new  constitution,  duty 

of,  22,  8,  p.  424. 
BOARD  OF  EDUCATION— to  adopt  text-books,  9,  7, 

p.  230. 
to  control  examination  of  teachers,  9,  7,  p.  230. 
and  grant  teachers'  certificates,  9,  7,  p.  230. 
restriction  as  to  power  to   incur  debt,   11,  18,  p. 

306. 
BOARD  OF  EQUALIZATION— to  be   elected,  13,  9, 

p.  368. 
term  of  office  and  duties  of,  13,  9,  p.  368. 
controller,  a  member  ex  officio,  13,  9,  p.  368. 
authority  of  board,  13,  9,  p.  368. 
supervisors  to  constitute  county  boards,  13,  9,  p. 

368. 
BOARD  OF  FREEHOLDERS — election  and  qualifica- 
tion of,  11,  8,  p.  265. 
duties  of,  11,  8,  p.  265. 
to  prepare  charter,  11,  8,  p.  265. 
BOARD    OF    SUPERVISORS— when   to    adopt   text- 

books,  9,  7,  p.  230. 
duty  and  authority  as  to  teachers,  9,  7,  p.  230. 
election  and  appointment  of,  11,  5,  p.  248. 
certain  cities  to  have  two  boards,  11,  7,  p.  263. 
election,  term,  and  classification  of,  11,  7,  p.  263. 
to  be  a  board  of  equalization,  13,  9,  p.  368. 
to  fix  water  rates,  14,  1,  p.  377. 
BONDS — ^place  of  payment  of,  11,  13%,  p.  303. 
exempt  from  taxation,  13,  1%,  p.  361. 
taxable,  13,  1,  p.  346. 
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BONDS  OF  COBPOBATIONS— not  to  be  issued  ex- 
eept  for  money,  labor,  or  property,  Art.  12,  Sec 
11,  p.  333. 
whpn  may  be  increased,  12,  11,  p.  333. 
BOOKS  OF  BECOBI>-^o  be  kept  by  corporations,  12, 
14,  p.  334. 
what  to  be  entered  on,  12,  14,  p.  334. 
railroad  commissioners  to  prescribe  form  for  ac- 
counts, 12,  22,  p.  341. 
BOUNDABY  OF  STATE--21,  1,  p.  415. 
BBEACH  OF  THE  PEACE— -no  privilege  from  arrest, 

4,  11,  p.  88. 
BBIBEBT — conviction    for    disfranchises,   20,   11,  p. 
406. 
a  disqualification  for  office,  20,  11,  p.  406. 
compulsory  testimony  in  cases  of,  4,  35,  p.  136. 
BBIDGES — special  legislation  prohibited,  4,  25,  p.  110. 
BUSINESS — sex  not  a  disqualification,  20,  18,  p.  412. 
BUTTE  COUNTY — salary  of  judge  of  superior  court, 
6,  17,  p.  211. 

CALIFOBNIA   ACADEMY   OF  SCIENCES— property 
of  exempt  from  taxation.  9,  12,  p.  237. 

CALIFOBNIA  SCHOOL  OF  MECHANICAL  ABTS— 
property  of  exempt  from  taxation,  9,  11,  p.  236. 

CANAL   COMPANIES— are   common  carriers,  12,   17, 
p.  337. 
officers   of   not   to   be   interested   in   certain   con- 
tracts,  12,  18,  p.  338. 

CAPITAL  OFFENSES— when  not  bailable,  1,  6,  p.  8. 

CAPITAL   STOCK   OF   COBPOBATIONS— subject    to 
legislative  control,  4,  26,  p.  125. 
to  be  entered  on  books,  12,  14,  p.  334. 

CAPITATION  TAX — ^legislature    may    provide    for    a 
poll  tax,  13,  12,  p.  375. 
or  for  income  taxes,  13,  11,  p.  375. 

CEMETEBIES — special    legislation    prohibited,    4.    25, 
p.  110. 

CENSUS — the  basis  of  adjustment  of  legislative  dis- 
tricts, 4,  6,  p.  83. 

CEBTIOBABI — ^jurisdiction   of    supreme    court,    6,    4, 
p.  161. 
of  superior  court,  6,  5,  p.  179. 

CHAMBEBS — ^justice   of   supreme   court   may   act   in, 
6,  2,  p.  155. 
judges  of  superior  Gonrtf  may  act  in,  6,  14,  p.  210. 
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CHANGE  OF  COUNTY  SEAT— to  be  by  general  laws 

alone,  Art.  4,  Sec.  25,  p.  110. 
CHANGE  OF  NAMES-Hspecial  legislation  prohibited, 

4,  25,  p.  110. 

CHANGE  OF  PLACE  OF  TEIAL— in  Ubel  cases,  1, 
9,  p.  13. 
in  railroad  eases,  12,  16,  p.  336. 
CHANGE  OF  VENUE— special  acts  prohibited,  4,  25, 

p.  110. 
CHARGE  TO  JUBY— 6,  19,  p.  214. 
CHABTEH — cannot  be  granted  by  special  act,  4,  25, 
p.  110. 
for  banking  purposes  prohibited,  12,  5,  p.  330. 
but   corporations   may   form   under   general   laws, 

12,  5,  p.  330. 
invalid  for  want  of  organization  under,  12,  6,  p. 

330. 
not  to  be  extended,  12,  7,  p.  331. 
nor  forfeiture  remitted,  12,  7,  p.  331. 
business  restricted  to  terms  in,  12,  9,  p.  331. 
CHABTEB    OF    MUNICIPAL    COBPOBATION— how 
obtained,  11,  8,  p.  265. 
when  and  how  framed,  11,  8,  p.  265. 
board  of  freeholders  may  prepare,  11,  8,  p.  265. 
copy  to  be  deposited  with  secretary  of  state,  11, 

8,  p.  265. 
and  a  copy  to  be  recorded,  11,  8,  p.  265. 
judicial  notice  to  be  taken,  11,  8,  p.  265. 
may  be  amended,  11,  8,  p.  265. 
approval  of  three-fifths  of  voters  necessary,  11,  8, 

p.  265. 
how  presented  to  voters,  11,  8,  p.  265. 
may  contain  what,  11,  8^,  p.  281. 
CHIEF  JUSTICE — subject  to  impeachment,  4,  18,  p. 
94. 
authority  and  duties  of,  6,  2,  p.  155. 
time  and  place  of  election,  6,  3,  p.  160. 
OHIEF  MAGISTBATE— styled  governor  of  California, 

5,  1,  p.  139. 

CHILDEEN — ^adoption  and  legitimation  of,  4,  25,  p. 

60. 
CHINESE — excluded  from  right  of  suffrage,  2,  1,  p. 

110. 
legislature  to  provide  for  protection  against,  19, 

1,  p.  396. 
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CHINESE — ^to  impose   eonditions  on  their  resid^iee, 
Art.  19,  See.  1,  p.  396. 
to  provide  for  their  removal  from  the  state,  19y 

I,  p.  893. 

corporations  prohibited  from  employing,  19,  2,  p^ 

397. 
municipal   corporations   prohibited  from   employ- 
ing, 19,  3,  p.  398. 
not  to  be  employed  on  public  works,  19,  3^  p.  398. 
penalty  to  be  prescribed  for  importing  coolieS)  19, 

4,  p.  398. 
their  immigration  to  be  discouraged,  19,  4,  p.  398. 
power  to  be  delegated  to  eities  and   town*  for 

their  removal,  19,  4,  p.  398^ 
provisions  to  prohibit  their  introduction,  19,  4,  p. 

398. 
and  to  provide  for  protection  against  evilt^  of  their 

presence,  19,  4,  p.  398. 
legislature    to    enforce    constitutional    pfovitionSy 

19,  4,  p.  398. 

CHURCH — appropriations  to,  prohibited,  4,  30,  p.  128. 

CITIES — ^to  share  in  appropriations  to  orphans,  etc., 
4,  22,  p.  97. 

CITIZENS— rights  of,  1,  9,  p.  13. 

privileges  and  immunities  of,  1,  21,  p.  56, 
right  of  suffrage,  2,  1,  p.  60. 

not  to  be  deprived  of  life,  liberty,  etc.,  without 
due  process  of  law,  1,  13,  p,  20. 

GITIZBNSHIP— und«r  Treaty  of  Qneretaro,  2,  1,  p. 
60. 
lost,  cannot  be  restored  by  special  act>  4^  26,  p. 
110. 

CITY — ^may  be  divided  into  congressional  districts,  4i 
27,  p.  127. 
officers  to  be  governed  by  general  laws  only,  4, 

25,  p.  110. 
what  appropriations  prohibited,  4,  30,  p.  128. 
mode  of  framing  charter,  11,  8,  p.  265. 
board   of   freeholders,   when   may   frame   charter, 

II,  8,  p.  265. 

charter,  to  be  published,  11,  8>  p.  265. 
to  be  submitted  to  vote,  11,  8,  p.  265. 
if  ratified  to  be  submitted  to  legislature,  11,  8, 
p.  265. 
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UlT.lt — ^if  approredy  it  beeomM  th«  charter.  Art*  11, 
Sec.  8,  p.  265. 

prtttectiott  from  alien  paup6tni>  19y  1,  p.  396. 

CITY    AND    COUNTY— right  to  share  in  appropria- 
tions granting  aid,  4,  22,  p^.  97. 
not.  to  be  divided  in  forming  congressional'  dis- 
trict, 4,  27,  p.  127. 
restriction  on  appropriations,  4,  30,  p.  128. 
governments  may  be  merged  and  consolidated,  11, 
7,  p.  263. 
CITY,  COUNTY,  OB  TOWNSHIP— right  to  share  in 
appropriations  to  institutions,  4,  22,  p.  97. 
prohibited  from  aiding  religious  seet  oir  creed,  4| 

30,  p.  128; 

preinbited  from  loanii^  or  giving  it».  credit,  4, 

31,  p.  129. 

inferior- courts'  may  be  established  in,. 6,  1,  p.  152. 

a  subdivision  of  state,  11,  1,  p.  243. 

may.  organize  under  general  laws,  ll^  6,  p.  254. 

eompeasation  of  officers  of,  11^  9,  p.  284. 

not  to  be  released  from  share  of  taxes,  11,  10,  p. 

286. 
commutation  of  taxes  prohibited,  11,  10,  p.  286. 
may  enforce  local  police  and  sanitary  regulations, 

11,  11,  p.  286.. 
legislature  may  vest- power  of  taxation  in,  11,  12, 

p.  297. 
to  appoint  inspection  officers,  11,  14,  p,  304. 
money  collected  to  be  paid  into  treasury,  11,  16, 

Pi  304. 
restriction   as   to   incurring  indebtedness,   11,   18, 

p.  30ft. 
liabilities  of,  when  void,  11,  18,  p.  306* 
to  regulate,  water  rates,  14,  1,  p.  377. 
penalty  for  neglect,  14,  1,  p.  377. 
to  be  protected  from  alien  paupers,  etCb,  19,  1,  p. 

396. 
to  have  power  to  remove  the  same,  19>  4,  p.  398. 
provisions  for  prehibiting  their  introduction,   19, 

4,  p.  398. 
CITY  COUNCILr— to  fix  water  rates,  14,  1,  p.  377. 
CIVIL  ACTIONS— three-fourths  of  jury  may  decide, 

1,  7,  p.  9. 
jury  may  be  waived,  1,  7,  p.  9» 
imprisonment  in,  1,  15,  p.  46. 


590  raDxr. 

CIVIL  OPPICEBS— trial  of,  for  misdemeanor,  Art.  4, 

See.  18,  p.  94. 
CLASSIFICATION— of  jastices  of  aupreme  court,  6, 

3,  p.  160. 

of  counties,  11,  5,  p.  248. 
of  senatore  at  election  of  1882,  4,  5,  p.  82. 
of  municipal  corporations,  11,  6,  p.  254. 
of  state  prison  directors,  10,  1,  p.  239. 
of  superior  judges  in  San  Francisco,  6,  6,  p.  198. 
of  sopervisors,  11,  7,  p.  263. 
CLAIMS   AGAINST   STATE   OR   LOCAL   GOVEBN- 

MENT— not  to  be  allowed,  4,  32,  p.  132. 
CLEBK — of  supreme  court,  legislature  to  provide  for 
election  of,  6,  14,  p.  210. 
county  clerk  to  be  ez  officio  clerk  of  courts  of 

record,  6,  14,  p.  210. 
of  state  prison,  appointment  by  board,  10,  3,  p. 

240. 
powers  and  duties  of,  to  be  defined,  10,  5,  p.  240. 
of  county,  duty  on  election  for  new  constitution, 
22,  6,  p.  423. 
CLERICAL  OFFICEBS-HMilary  of,  5,  19,  p.  149. 
CLERICAIj   services— Umitation  of   compensation, 

5,  19,  p.  149. 
COGSWELL   POLYTECHNICAL    COLLEGE— exemp- 
tion of,  from  taxation,  9,  13,  p.  238. 
COLLECTION  OF  TAXES— to  be  governed  by  gen- 
eral laws,  4,  25,  p.  110. 
of  municipal  taxes,  11,  12,  p.  297. 
COLLEGE — ^appropriation,  when  prohibited,  4,  30,  p. 

128. 
COLLEGE     OF     AGRICULTURE— to    be    supported 
and  maintained,  9,  9,  p.  233. 
fund  for  to  be  inviolate,  9,  9,  p.  233. 
COMBINATIONS— between   transportation   companies 

prohibited,  12,  20,  p.  339. 
COMMANDER-IN-CHIEF— of  militia,  5,  5,  p.  141. 

governor  to  continue  as,  5,  16,  p.  147. 
COMMISSIONERS— to   be   elected   or   appointed,   20, 

4,  p.  403. 

term  of  office  of,  20,  16,  p.  408. 
COMMISSIONS — to  be  sealed  and  signed  by  governor, 

5,  14,  p.  146. 

to  militia  officer  to  be  signed  by  governor,  8^  1, 
p.  223. 
COMMITMENT— for  ofleniMy  1,  I,  f.  U, 
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COMMON  CARRIERS — railroads,  canals,  and  trans- 
portation companies  are,  Art.  12,  Sec.  17,  p.  337. 

subject  to  legislative  control,  12,  17,  p.  337. 

when  not  to  combine  to  share  earnings,  12,  20,  p. 
339. 

rates  lowered  cannot  be  raised  without  consent 
of  government,  12,  20,  p.  339. 

discriminating  rates  prohibited,  12,  21,  p.  340. 

charges  at  way  stations,  12,  21,  p.  340. 

excursion  and  commutation  tickets  may  be  at 
special  rates,  12,  21,  p.  340. 

See  Railroad  Companies. 

COMMON  SCHOOLS— not  subject  to  local  or  special 

acts,  '4,  25,  p.  110. 
source  and  origin  of  funds,  9,  4,  p.  ^26. 
legislature  to  provide  for  system  of,  9,  5,  p.  228. 
system  to  include  primary  and  grammar  schools, 

9,  6,  p.  228. 
funds  to  be  applied  exclusively  thereto,  9,  6,  p. 

228. 
no  sectarian  doctrine  to  be  taught,  9,  8,  p.  233. 

COMMUNICATION  OF  GOVERNOR— to  legislature, 
6,  10,  p.  145. 

COMMUTATION  OF  SENTENCE— power  of  gover- 
nor, 7,  1,  p.  221. 

COMMUTATION  OF  TAXES  PROHIBITED— 11,  10, 
p.  286. 

COMPENSATION— to  be  first  made  on  taking  prop- 
erty for  public  use,  1,  14,  p;  36. 

of  members  of  legislature,  4,  23,  p.  101. 

in  case  of  adjournment,  4,  14,  p.  89. 

extra  cannot  be  granted,  4,  32,  p.  132. 

of  state  officers  not  to  be  diminished  or  increased, 
5,  19,  p.  149. 

of  clerk  of  supreme  court,  6,  14,  p.  210* 

to  justices  and  judges,  6,  17,  p.  211. 

of  justices  to  be  paid  by  state,  6,  17,  p.  211. 

half  salary  of  judges  to  be  paid  by  state,  6,  17, 
p.  211. 

and  half  by  counties,  6,  17,  p.  211. 

of  board  of  state  prison  directors,  10,  4,  p.  240. 

of  county  officers,  11,  5,  p.  248. 

of  county,  city,  and  town  officers,  not  to  bo  in* 
creased,  11,  9,  p.  284. 
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COMPULSORY  PROCESS— accnsed   entitled   to   pro- 
cure witnesses.  Art.  1,  Sec.  13,  p.  20. 
on  failure  of  supervisors  to  fix  water  rates,  14, 
1,  p.  377. 

CONCURRENCE  NECESSARY  TO  JUDGMENT  IN 
SUPREME  COURT— 6,  2,  p.  155. 

CONDEMNATION  TO  PUBLIC  USE— «ee  Eminent 
Domain. 

CONDITION  OP  STATE— governor  to  communicate 
to  legislature,  5,  10,  p.  145. 

CONDITIONS  IMPOSED  ON  FOREIGN  CORPORA- 
TIONS—12,  15,  p.  335. 

CONFESSION  IN  OPEN  COURT— «flPect  of,  1,  20,  p. 
56. 

CONGRESSIONAL  DISTRICTS— bow  formed,  4,  27, 
p.  127. 
of  contiguous  assembly  districts,  4,  27,  p.  127. 
assembly  district  not  to  be  divided,  4,  27,  p.  127. 

CONSOLIDATION  OF  MUNICIPAL  GOVERN- 
MENTS— ^to  be  under  general  laws,  11,  7,  p.  263. 

provisions  applicable,  11,  7,  p.  263. 

two  boards  of  supervisors  to  be  eleetod,  11,  7,  p. 
263. 

CONSTABLE — ^local  and  special  acts  prohibited,  4,  25, 
p.  110. 

CONSTITUTION— the  supreme  law,  1,  3,  p.  6. 

provisions  mandatory  and  prohibitory,  1,  22,  p.  58. 
mode  of  amendhig,  18,  1,  p.  393. 
mode  of  revision,  18,  2,  p.  394. 
when  it  takes  effect,  22,  12,  p.  427. 
submission  to  vote  of  people,  22,  2,  p.  419. 

CONTAGIOUS  DISEASES— protection  from,  19,  1,  p. 

396. 
CONTINGENT  EXPENSES— of  legislature,  4,  23,  p. 

101. 

CONTRACTOR — ^when  not  to  receive  extra  compen- 
sation, 4,  32,  p.  132. 

CONTRACTS— obligJktions  of  not  to  be  impaired,  1, 
16,  p.  46. 
taxation  of,  13,  4,  p.  362. 
existing  not  to  be  affected,  22,  1,  p.  416. 
for  sale  of  stocks  on  margin,  void,  4,  86,  p.  125. 
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CONTEACTS — to  pay  tax  on  loan  or  its  security^  void, 
Art.  13,  Sec.  5,  p.  365. 
for  coolie  labor,  void,  19,  4,  p.  398. 
of  marriage,  validity  of,  20,  7,  p.  404. 

GONTROLIiER-'Subject  to  impeaelinient,  4,  18,  p.  94. 
how  chosen,  5,  17,  p.  148. 
term  of  office,  5,  17,  p.  148. 
compensation  of,  5,  19,  p.  149. 
«  member  ez-officio  of  board  of  equalization,  13, 

9,  p.  368. 

'to  canvass  returns  of  election  on  revision,  18,  2, 
p.  394. 

CONVENTION     FOB     REVISION—how     and     when 

formed,  18,  2,  p.  394. 
of  what  to  consist,  18,  2,  p.  394. 
delegates,  when  to  meet,  18,  2,  p.  394. 
constitution  to  be  submitted  to  vote,  18,  2,  p.  394. 
return  and  proceedings  thereon,  18,  2,  p.  394. 
executive  to  declare  result,  18,  2,  p.  394. 
majority  required  to  ratify,  18,  2,  p.  394. 
proclamation  of  governor,  18,  2,  p.  394. 
legislature  may  provide  for  expenses  of,  20,  -19,  p. 

413. 

CONVICTION — for  crime  deprives  privilege  of  an 
elector,  2,  1,  p.  60. 

two-thirds  of  senate  to  concur  on,  4,  17,  p.  93. 

for  embezzlement  to  disqualify  for  office,  4,  21, 
p.  97. 

for  lobbying,  disfranchises,  4,  35,  p.  136. 

for  offering  bribe  for  election  disqualifies  for  of- 
fice, 20,  10,  p.  406. 

for  bribery  and  forgery  disfranchises,  20,  11,  p. 
406. 

80  for  malfeasance  in  office  and  for  other  high 
crimes,  20,  11,  p.  406. 

reprieve  and  pardon  after,  7,  1,  p.  221. 

CONVICT    LABOE— to   be    regulated   by   legislature, 

10,  6,  p.  241. 

excluded  from  right  to  office,  4,  21,  p.  97. 
not  to  be  let  out  by  contract,  10,  6,  p.  241. 

CONVICTS— deprived  of  right  to  vote,  2,  1,  p.  60. 
cannot  be  restored  to  citizenship  by  special  act, 
4,  25,  p.  110. 

Constitution — 38 
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COOLIE  LABOR— contracts  for  void,  Art.  19,  Sec.  4, 

p.  398. 
COOLIEISM— a  form  of  slavery,  prohibited,  19,  4,  p. 

398. 
CO-OPERATIVE  SOCIETIES— elections  of  officers,  12, 

12,  p.  333. 
CORPORATIONS— conditions  precedent  to  appropria- 
tion of  right  of  way,  1,  14,  p.  36. 

when  not  to  receive  state  appropriations,  4,  22, 
p.  97. 

cannot  acquire  lights  by  special  legislation,  4,  25, 
p.  110. 

liability  of  cannot  be  released  by  special  act,    4 
25,  p.  110. 

sale  of  stock  to  be  controlled  by  legislature,  4,  26, 
p.  125. 

state  cannot  subscribe  for  stock  of,  4,  31,  p.  129. 

rates  of  charges  to  be  regulated,  4,  33,  p.  134. 

cannot  select  persons  to  regulate  charges  for  ser- 
vices and  materials  furnished,  4,  33,  p.  134. 

to  be  formed  under  general  laws,  12,  1,  p.  320. 

laws  creating  may  be  altered  or  repealed,  12,  1, 
p.  320. 

dues  to  be  secured  by  individual  liability,  12,  2, 
p.  323. 

stockholder's  liability,  12,  3,  p.  323. 

term    includes   associations    and   joint-stock   com- 
panies, 12,  4,  p.  330. 

may  sue  and  be  sued,  12,  4,  p.  330. 

where  may  be  sued,  12,  16,  p.  336. 

for  banking  purposes  prohibited,  12,  5,  p.  330. 

cannot   circulate    any  but  lawful    money  of  the 
United  States,  12,  5,  p.  330. 

certain  existing  charters  and  franchises  avoided, 
12,  6,  p.  330. 

existing  charters  not  to  be  extended,  12,  7,  p.  331. 

nor  can  their  forfeiture  be  remitted,  12,  7,  p.  331. 

not  to  injure  rights  of  individuals  or  welfare  of 
state,  12,  8,  p.  331. 

to  be  subject  to  right  of  eminent  domain,  12,  8, 
p.  331. 

police  power  over,  not  to  be  abridged,  12,  8,  p. 
331. 

limited  to  business  authorized  in  charter,   12,   9, 
.     p.  331. 


INDEX.  595 

COBPORATIONS— restriction   on   tenure   of  real    es- 
tate, Art.  12,  Sec.  9,  p.  331. 
not  relieved  from  liability  by  lease  or  alienation, 

12,  10,  p.  332. 
indebtedness  not  to  be  increased  under  special  act, 

12,  11,  p.  333. 
restriction  on  issue  of  stock  or  bonds,  12,  11,  p. 

333. 
notice  required  on  increase  of  stock,  12,  11,  p.  333. 
voting  at  elections  by  stockholders,  12,  12,  p.  333. 
cumulative  vote  allowed,  12,  12,  p.  333. 
or  distributive  vote,  12,  12,  p.  333. 
exception  as  to  co-operative  societies,  12,  12,  p. 

333. 
state  not  to  give  or  loan  its  credit  to,  12,  13,  p. 

334. 
nor  to  subscribe  to  stock  of,  12,  13,  p.  334. 
to  have  office  within  state,  12,  14,  p.. 334. 
religious  and  benevolent  societies  excepted,  12,  14, 

p.  334. 
books,  etc,  to  be  open  to  inspection,  12,  14,  p.  334. 
to  contain  certain  entries,  12,  14,  p.  334. 
foreign  corporations  not  to  be  favored,  12,  15,  p. 

335. 
where  may  be  sued,  12,  16,  p.  336. 
place  of  trial  may  be  changed,  12,  16,  p.  336. 
rights  and  liabilities  of  transportation  companies, 

12,  17,  p.  337. 
officers  of,  restrictions  on,  12,  18,  p.  338. 
free  passes  to  officials  prohibited,  12,  19,  p.  339. 
fares  and  freights  to  be  regulated,  12,  20,  p.  339. 
discrimination  in  charges  forbidden,  12,  21,  p.  340. 
forfeiture  of  franchise  for  illegal  water  rates,  14, 

1,  p.  377. 
not  to  exclude  right  of  way  in  harbors,  15,  2,  p. 

384. 
may  be  assessed  for  income  tax,  13,  11,  p.  375. 
prohibited  from  employing  Chinese,  19,  2,  p.  397. 
penalty  for  introduction  of  coolie  labor,  19,  4,  p. 

398. 
See    Bailroad    Companies;    Transportation    Companies. 

COBRUPTING   LEGISLATOES— a   felony,    4,    35,   p. 
136. 
compulsory  testimony  in  cases  of,  4,  35,  p.   136. 


5de 

COUNTY — ^rigbt  to  share  in  appropriations,  Art.  4, 
Sec.  22,  p.  97. 

plaec  of  voting  on  organization,  4,  25,  p.  110. 

not  to  be  divided  in  forming  eongressional  dis- 
trict, 4,  27,  p.  127. 

what  appropriations  by  prohibited,  4,  SO,  p.  128. 

prohibited  from  loaning  or  giving  its  credit,  4^  31, 
p.  129, 

a  subdivision  of  the  state,  11,  1,  p,  243. 

new  counties,  organization  of,  11,  3,  p«  S14S. 

liability  for  debts,  on  enlargement  of,  11,  3,  p.  243. 

gpvemments  of  counties  to  be  nniforin,  11,  4,  p. 
24e. 

organization  under  townships,  11,  4,  p.  246. 

legislature  to  establish  system  of  governments, 
11,  4,  p.  246. 

boards  of  supervisors  for,  11,  5,  p.  248. 

municipal  corporations  controlled  by  general  laws, 
11,  0,  p.  254. 

city  and  county  governments,  11,  7,  p.  263. 

compensation  of  officers  of,  11,  9,  p.  ^84. 

not. to  be  released  from  state  taxes,  11,  10,  p.  286. 

may  make  local,  police,  and  sanitary  regulations, 
11,  11,  p.  286. 

power  to  levy  taxes,  11,  12,  p.  297. 

powers  not  to  be  delegated,  11,  13,  p.  361. 

to  appoint  local  inspection  officers^  11,  14,  p.  304. 

private  property  not  liable  for  debts  of;  11,  15,  p. 
304. 

moneys  collected  to  be  paid  into  treasury,  11,  16, 
p.  304. 

making  profit  out.  of  public  funds  a  felony,  11,  r.7, 
p.  306. 

restriction  on  power  to  incur  debts,  11',  18^  p.  306. 

provision  to  be  made  for  payment  of  debts;  11, 
18,  p.. 306. 

liabilities,  when  void,  11,  18,  p.  306. 

property  of  exempt  from  taxation,  13,  1,  p.  346. 

protection  from  alien  paupers,  etc.,  19;  1,  p.  396. 
COUNTY   BOARDS   OF   EQUALIZATION-— how   con- 
stituted and  duties  of,  13,  9,  p.  368. 
COUNTY  CLERKS— ex  officio  clerks  of  courts  of  rec- 
ord, 6,  14,  p.  210. 

election  and  appointment  of^  11,  5,  p.  248. 

duties  as  to  new  constitutioni  22,  6,  p.  423. 
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00T7NTY    GOVERNMENTS— as  existing,  recognized, 
Art.  11,  Sec.  1,  p.  243. 
legislature  to  establish  STstem  of,  11,  4,  p.  246. 

COUNTY  OFFICERS— to  be  regulated  by  general 
laws,  4,  25,  p.  110. 

legislature  to  provide  for  election  of,  11,  5,  p.  248. 

to  pay  county  moneys  into  treasury,  11,  16,  .p. 
304. 

making  profit  thereon,  or  using  the  same,  a  fel- 
ony, 11,  16,  p.  304. 

duties  as  to  return  of  votes  on  new  constitution, 
22,'  8,  p.  424. 

COUNTY  SEATS— -cannot  be  changed  by  special  leg- 
islation, 4,  25,  p.  110. 
proceedings  for  removal  of,  11,  2,  p.  243. 
two- thirds  vote  required,  11,  2,  p.  243. 
proposition  can  be  made  but  once  in  four  years, 
11^  2,  p.  248. 
OOUKTY  SUPERINTENDENTS— election  and  quaU- 
fication  of,  9,  3,  p.  226. 
when  to  adopt  text^books,  9,  1,  p.  230. 

COUNTY  AND  TOWNSHIP— business  to  be  governed 
by  general  law8>  4,  25,  p.  110. 

COURT    COMMISSIONERS— legislature  may  provide 
for,  6,  14,  p.  210. 
and  authorize  to  act  at  chambers,  6,  14,  p.  210. 
to  take  depositions,  etc.,  6,  14,  p.  210. 
allowed  fees  and  perquisites,  6,  15,  p.  211. 

COURT  OF  IMPEACHMENT--6,  1,  p.  152. 

COURTS — ^practice  to  be  governed  by  general  laws, 
4,  25,  p.  110. 
inferior,  legislature  may  establish,  6,  1,  pu  152. 
eoEcept   justices   of   the   peace  and   police   courts 

abolished,  22,  3,  p.  420. 
reeordsy  books,   etc.,   to   be    transferred    to   new 

courts^  22,  3,  p.  420. 
power  and  jurisdiction   of  new  courts,  22,  3,  p. 
420. 
COURTS  OF  RECORD— what  are,  6,  12,  p.  209. 
county  clerks  as  clerks  of,  6,  14,  p.  210. 
judge  of  not  to  practice  law,  6,  22,  p.  218. 
CREDIT  OF  STATE— local  and  special  legislation  pro- 
hibited, 4^  25,  p.  110. 
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CEEDIT  OF  STATE— not  to  be  loaned,  Art.  4,  Sec.  31. 
p.  129;  Art.  12,  Sec.  13,  p.  334. 
not  to  be  given  nor  loaned,  12,  13,  p.  334. 
CREDITS— taxable,  13,  1,  p.  346. 
CREED — appropriations  prohibited,  4,  30,  p.  128. 
CRIME — offenses,  how  prosecuted,  1,  8,  p.  12. 
impeachment  of  civil  officers,  4,  18,  p.  94. 
right  of  trial  by  jury,  1,  7,  p.  9. 
rights  of  party  accused,  1,  13,  p.  20. 
deprivation  of  right  of  suffrage  on  conviction  for, 

2,  1,  p.  60. 
laws  to  be  made  to  exclude  from  office,  juries, 

etc.,  persons  convicted,  20,  11,  p.  406. 
existing  prosecutions   for   not   affected,   22,   2,  p. 
419. 
CRIMINAL  CASES — appellate  jurisdiction  of  supreme 
court,  6,  4,  p.  161. 
original  jurisdiction  of  superior  court,  6,  5,  p.  179. 
CRIMINAL  PROSECUTION— rights  of  accused,  1,  13, 

p.  20. 
CRUEL    AND    UNUSUAL   PUNISHMENTS— prohib- 
ited, 1,  6,  p.  8. 

CULTIVATED     LANDS— and   uncultivated,   how   as- 
sessed, 13,  2,  p.  361. 

CUMULATIVE  VOTE— may  be  cast  by  stockholder, 
12,  12,  p.  333. 

DAMAGE — ^not  to  be  done  for  public  use  without  com- 
pensation, 1,  14,  p.  334. 
DAMAGES — recoverable    for    excessive    charges    for 

fares  and  freights,  12,  22,  p.  341. 
DAY'S  WORK— on  public  works  eight  hours,  20,  17, 

p.  411. 
DEATH — of   governor,   lieutenant-governor  to   act,  5, 

16,  p.  i47. 
DEBTS— rto  be  deducted  from  credits  in  assessments, 

unless  due  to  foreign  creditor,  13,  1,  p.  346. 
See  State  Indebtedness. 
DEBTS  OF  STATE— limitation  to  creation  of,  16,  1, 

p.  385. 
DECLARATION  OF  RIGHTS,  1,  1,  p.  2. 
DEEDS — cannot   be   validated   by   special  legislation, 

4,  25,  p.  110. 
of  trust,  taxation  of,  13,  4,  p.  ^62. 
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DEFALCATION— in   office   a   disqualification,   Art.   4, 

Sec.  21,  p.  97. 
DELEGATES — to  convention  for  revision  of  constitu- 
tion, 18,  2,  p.  394. 
legislature  may  provide  for  payment  of,  20,   19, 
p.  413. 
DELEGATION  OF  POWERS— of  taxation  to  munic- 
ipal corporations,  11,  12,  p.  297. 
to  remove  Chinese,  19,  4,  p.  403. 
DENOMINATIONAL  SCHOOLS— to   receive  no  pub- 
lic money,  9,  8,  p.  233. 
DEPAETMENTS — of  government,   3,   1,  p.   68, 
of  supreme  court,  6,  2,  p.  155. 
each  empowered  to  hear  and  determine,  6,  2,  p. 

155. 
three  justices   necessary  to   transact   business,   6, 

2,  p.  155. 
their  concurrence  necessary  to  judgment,  6,  2,  p. 

155. 
judgment  not  final  till  expiration  of  thirty  days, 
6,  2,  p.  155. 
DEPOSITIONS— legislature  to  provide  for  taking,  1, 

13,  p.  20. 
DEPRIVING   OF   LIFE,   LIBERTY   OR   PROPERTY 

—1,  13,  p.  20. 
DESCENT— special  legislation  prohibited,  4,  25,  p.  110. 
DIFFUSION  OF  KNOWLEDGE— to  be  encouraged,  9, 

1,  p.  225. 
DIRECTORS  OF  CORPORATIONS— mode  of  election 
of,  12,  12,  p.  333. 
right   of   stockholders   to   cumulate   votes,   12,   12, 

p.  333. 
jointly  and  severally  liable  for  embezzlement   of 
employees,  12,  3,  p.  323. 
DISABILITY — ^for  office   on   conviction  for  embezzle- 
ment or  defalcation,  4,  21,  p.  97. 
of  governor,  lieutenant-governor  to  act,  5,  16,  p. 

147. 
by  dueling,  20,  2,  p.  401. 

laws   to   be   passed   to   exclude   convicted  persons 
from  office,  juries,  etc.,  20,  11,  p.  406. 

DISAPPROVAL   OF   BILLS— by   governor,   4,    16,   p. 
91. 
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DISCBIMINATION— in  fares  and  freights  pnyhibite^, 
Art.  12,  Sec.  21,  p.  340. 

DISFBANGHISEMENT— of  legislator    for    seee^ting 
reward  or  bribe,  4,  35,  p.  136. 
for  dueling,  20,  2,  p.  401. 

DISQUALIFICATION— of  members  of  legislature  for 

offenses,  4,  19,  p.  95. 
of  certain  officers  to  hold  office,  4,  20,  p.  96. 
by  embezzlement  and  defalcation,  4,  21,  p.  97. 
on  conviction  for  offering  bribes,  20,  10,  p.  406. 
by  offering  bribe  to  voters,  20,  10,  p.  406. 
sex,  as  to  business  pursuits  not  to  create,  20,  18, 

p.  412. 
of  members  of  corporations  for  eertain  offiees,  4, 

33,  p.  134. 
by  receiving  bribe,  4,  35,  p.'  136. 
of  lieutenant-governor  for  other  offices,  5,  15,  p. 

146. 

DISTRIBUTION  OP  POWEBS— of  government,  3,  1, 
p.  68. 

DISTEIBUTIVE  VOTE — on  election  of  officers  of  cor- 
porations, 12,  12,  p.  p.  333. 

DISTRICT   ATTORNEYS— legislature   to  provide  for 
election  of,  11,  5,  p.  248. 

DISTRICT  COURTS— See  Superior  Courts. 

DISTRICT  COURTS  OF  APPEAL,  invested  wUh  ju- 
dicial power,  6,  1,  p.  152. 
formation  of  districts,  6,  4,  p.  161. 
sessions  of,  6,  4,  p.  161. 
jurisdiction  of,  6,  4,  p.  161. 
removal  of  causes  from,  6,  4,  p.  161. 
transfer  from  one  district  to  another,  6,  4,  p.  161. 
election  of  judges,  6,  4,  p.  161. 
presiding  justice,  6,  4,  p.  161. 
appointment  of  judge  pro  tempore,  6,  4,  p.  161. 
dismissal  of  appeals  to,  6,  4,  p.  161. 
statutes  applicable  to,  6,  4,  p.  161. 
rules  of,  6,  4,  p.  161. 

DISTRICTING   STATE — for   representation,   4,   6,    p. 
83. 
for  railroad  purposes,  12,  22,  p.  341. 

DIVISION    OF   COUNTY— congressional   districts,    4, 
27,  p.  127. 
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JHVOBCES — Speeial  legislation   prohibited,  Art.  4,  See. 
25,  p.  110. 
original  jurisdietion   of  superior   eonrts,  6,  5,   p. 
179. 
DONATION— in  aid  of  religious  institutions  prohib- 
ited, 4,  30,  p.  128. 
DUE  PROCESS  OF  LAW— what  is,  p. 
DUELING — disfranchisement  for,  20,  2,  p.  401. 
DUBB — from   corporation   to  be   secured  by  law,   12, 
2,  p.  323. 
individual  liability  of  stockholders,  12,  3,  p.  323. 
liability  of  trustees,  12,  3,  p.  323. 
liability  to  taxation,  13,  1,  p.  346. 
DUTIES— of  departments  to  be  distinct,  1,  p.  68. 
of  state  officers,  5,  18,  p.  149. 
of  clerk  of  supreme  court,  6,  14,  p.  210. 
of  ^  railroad  commissioners,  12,  22,  p.  341. 
of  boards  of  equalization,  13,  9,  p.  368; 

EDUCATION — diffusion  of  knowledge  to  be   encour- 
aged, 9,  1,  p.  225. 
superintendent  of  public  instruction,  9,  2,  p.  225. 
county  superintendents,  9,  3,  p.  226. 
school  funds,  how  applied,  9,  4,  p.  226. 
common  school  system,  9,  5,  p.  228. 
system,  what  to  include,  9,  6,  p.  228. 
who  to  adopt  text-books,  9,  7,  p.  230. 
sectarianism  prohibited,  9,  8,  p.  233. 
university  fund,  9,  9,  p.  233. 

See  Common   Schools;   University. 

ESLEEMOSYNARY     INSTITUTIONS     ALONE    CAN 
ENJOY  PERPETUITIES— 20,  9,  p.  406. 

ELECTIONS— who  may  vote  at,  2,  1,  p.  60. 
who  not  entitled  to  vote,  2,  1,  p.  60. 
privilege  from  arrest  on  days  of,  2,  2,  p.  64. 
exemption  from  militia  duty,  2,  3,  p.  66. 
residence,  how  lost,  2,  4,  p.  66. 
to  be  by  ballot,  2,  5,  p.  66. 
of  members  of  legislature,  4,  3,  p.  82. 
of  county  officers,  local  acts  prohibited,  4,  25,  p. 

110. 
and  place  of  voting  to  be  regulated  by  general 

laws,  4,  25,  p.  110. 
by  legislature  to  be  viva  voce,  4,  28,  p.  128. 
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ELECTIONS — each  honse  to  judge  of  election  and  re- 
turn of  its  members.  Art.  4,  Sec.  7,  p.  86. 

to  be  conducted  under  general  laws,  i,  25,  p.  110. 

of  governor,  when  and  how,  5,  2,  p.  140. 

of  lieutenant-governor^  5,  15,  p.  146. 

of  state  officers,  5,  17,  p.  148. 

of  justices  of  supreme  court,  6,  3,  p.  160. 

of  judges  of  superior  court,  6,  6,  p.  198. 

of  superintendent  of  public  instruction,  9,  2,  p. 
225. 

of  supervisors  of  consolidated   city  governments, 

11,  7,  p.  263. 

term  and  classification  of,  7,  p.  263. 

for  ratification  of  city  charter,  11,  8,  p.  265. 

of  amendment  to  charter,  11,  8,  p.  265. 

of  officers  of  agricultural  society,  12,  11,  p.  333. 

of  directors  and  trustees  of  corporations,  12,  12, 

p.  333. 
cumulative  vote  by  stockholders,  12,  12,  p.  333. 
or  distributive  vote,  12,  12,  p.  333. 
manner    of   voting    of    co-operative    societies,   12, 

12,  p.  333. 

of  railroad  commissioners,  12,  22,  p.  333. 

of  state  board  of  equalization,  13,  9,  p.  368. 

to  be  held  on  creation  of  state  debt,  16,  1,  p.  385. 

on  amendment  to  constitution,  18,  1,  p.  393. 

on  revision  of  constitution,  18,  2,  p.  394. 

of  officers  created  by  legislation,  20,  4,  p.  403. 

offering  bribe  for  a  disqualification  for  office,  20, 

10,  p.  406. 
to  be  regulated  by  laws,  20,  11,  p.  406. 
plurality  vote  constitutes  a  choice,  20,  13,  p.  407. 
for  state  officers,  what  years  to  be  held,  20,  20, 

p.  413. 
time  and  manner  of  elections  of  judicial  and  school 

officers,  22,  10,  p.  425. 

ELECTION    OFFICERS— to  be  governed  by  general 
laws  only,  4,  25,  p.  110. 

ELECTOR — property  qualification  not  to  be  required, 
1,  24,  p.  59. 
who  disqualified  to  vote,  2,  1,  p.  60. 
privilege  from  arrest,  2,  2,  p.  64. 
from  militia  duty,  2,  3,  p.  66. 
residence,  how  not  lost,  2,  4,  p.  66, 
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ELIGIBILITY— of  member  of  legislative  body,  Art.  4, 
Sec.  4,  p.  82. 
for  office  of  governor,  5,  3,  p.  140. 
of  lieutenant-governor,   5,   15,  p.   146. 
for  judicial  offices,  6,  23,  p.  218. 
for  railroad  commissioner,  12,  22,  p.  341. 

EMBEZZLEMENT— to  deprive  of  privilege  of  elector, 

2,  1,  p.  60. 

a  disqualification  to  office,  4,  21,  p.  97. 

a  felony,  4,  21,  p.  97. 

directors  and  trustees  liable  for,  12,  3,  p.  323. 

EMINENT  DOMAIN— exercise  of  powers,  1,  14,  p.  36. 
compensation  to  be  first  secured,  1,  14,  p.  36. 
damage  to  property,  a  taking,  1,  14,  p.  36. 
corporations  subject  to  right  of,  12,  8,  p.  331. 
right  of,  not  to  be  abridged  on  grants  of  corpo- 
rate franchise,  12,  8,  p.  331. 
franchises  subject  to  right  of,  12,  8,  p.  331. 
right  extends  to  all  frontages  on  navigable  waters, 
15,  1,  p.  384. 

EMPLOYMENT— corporations     prohibited    from    em- 
ploying Chinese,  19,  2,  p.  397. 
Chinese  not  to  be  employed  on  public  works,  19, 

3,  p.  398. 

ENACTING  CLAUSE— of  statutes,  4,  1,  p.  74. 

ENDOWMENT— of  university,  9,  9,  p.  225. 

ENGLISH — the  sole  language  for  publication  of  pub- 
lic writings,  etc.,  4,  24,  p.  101. 

ENJOYMENT  OP  PROPEETY— rights  of  foreign- 
ers, 1,  17,  p.  54. 

ENUMERATION  OF  EIGHTS— not  to  affect  others 
reserved,  1,  23,  p.  59. 

EQUITY — appellate  jurisdiction  of  supreme  court,  6, 

4,  p.  161. 

original   jurisdiction   in   superior    court,    6,   5,   p. 
179. 
ESTATES    OF    DECEASED— local   and   special    acts 
prohibited,  4,  25,  p.  110. 
when  to  go  into  school  funds,  9,  4,  p.  226. 
EVENING   SCHOOLS— may   be   established,   9,   6,   p. 

228. 
EVIDENCE — ^in  cases  of  libel,  1,  9,  p.  13. 

what   necessary   to   convict  of   treason,   1,  20,  p. 
56. 
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EVIDENGE— in  cum  of  taribeT7  and  oomipt  flolndta- 

Hon,  Art.  4,  See.  35,  p.  136. 
EXAMINATION   OF  TEACHEBS-^nder  oonivol  of 

local  boards.  9, 1,  p.  230. 
EXCESSIVE  BAIL  OB  FINES-^anaot  ibe  Mqaired 

norimpofledy  1,  6,  p.  6. 
EXCLUSIVE  BIGHTS— cannot  be  granted  by  %peMi 

statute,  4,  25,  p.  110. 
EXCUBSION  AND   COMMUTATION    TICKBT8— at 

special  rates,  12,  21,  p.  840. 
EXECUTIV£-^«  deportmsnt  of  govenunent,  l,,p.<68. 
power  vested  in  a  governor,  5,  l,.p.  139. 
business  of,  5,  0,  p.  141. 
to  see  laws  executed,  5,  7,  .p.  141. 
to  fill  vacancies  in  office,  5,  8,  p.  141« 
state  officers,  election  and  term  of,  5,  17,  p.  148. 
compensation  of,  5,  19,  p.  149. 
proceedings  to  be  published  in  English  only,  ^ 

24,  p.  101. 
Mcretary  of  state  to  keep  records  of,  '$,  18,  p. 

149. 
duty  of  on  return  of  election  on  revision  i^f  con- 
stitution, 18,  2,  p.  894. 

See  Gtoremor. 

EXECUTIVE  OFFICEE— oath  to  be  taken  -by,  80,  3, 

p.  402. 
EXEMPLARY    DAMAGES — on   extortion    in   tha^ 

of  fares  and  freights,  12,  22,  p.  341. 
EXEMPTIONS— from    taxation,  qpeoial  acts  prohib- 
ited, 4,  26,  p.  110. 
what  property  is,  13,  1,  p.  346. 
property  used  for  religious  worship,  13,  t%,  -p. 

360. 
property  of  Leland  Stanford  Junior  University, 

9,  10,  p.  235. 
property  of  California  School  of  Mechanioal  Arts, 

9,  11,  p.  236. 
fruit  and  nut-bearing  trees,  13,  12%,  p.  375. 
from  poll  tax,  who  is,  13,  12,  p.  375. 
of  executive  officer  from  process,  5,  6,  p.  141. 
of  homestead  from  forced  sale,  17,  1,  p.  389. 
EXPENDITURES— to  be  published  with  the  laws,  4, 

22   p   97. 
EXPENSES  OP  CONSTITUTIONAL  CONVENTION 
—provision  for,  20,  19,  p.  413. 
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EX  POST  FACTO  LAWS— piohibiUd,  Art  1,  See.  1«, 

p.  46. 
EXPULSION  OF  MEMBEB-'power  of  leguilature,  4, 

9,  p.  87. 
EXTENSION  OP  TIME  FOR  COLLECTION- OF  TAX 

—special  aets  prohibited^  4,  25,  p.  110. 
EXTINGUISHMENT    OF   DEBT     OR    LIABILITY— 

special  acts  prohibited,  4,  25,  p.  110. 
EXTORTION— in  fares  and  freights,  penalty  for,  12,  22, 

p.  341. 

EXTRA  COMPENSATION    TO  PUBLIC    OFfT:CEBS 

PROHIBITED— 4,  32,  p.  132. 
EXTRA    SESSIONS   OP    LEQISLATUBE— how   con- 
vened, 4,  2,  p.  81. 
on  extraordinary  occasions,  5,  9,  p.  145. 

FARES  AND  FREIGHTS — ^power  to  regulate  in  gov- 
ernment, 12,  20,  p.  339. 
when  lowered  cannot  be  raised  without  its  con- 
sent, 12,  20,  p.  339. 
discrimination   in   charges   prohibited,    12,   21,    p. 

340. 
exception  as  to  certain  tickets,  12,  21,  p.  340. 
to  be  regulated  by  a  commission,  12,  2f2,  p.  341. 
to  be  published  from  time  to  time,  12,  22,  p.  341. 
damages  for  excessive  charges,  12,  22,  p.  341. 
See  Railroad  Commission. 
FEDERAL  CONSTITUTION--the  supreme  law,  4,  4, 
p.  6. 
distinguished  from  state  constitution,. p.  vli. 
"FEDERAL  OFFICER— not  eligible  to  state  ^ivil  office, 
4,  20,  p.  96. 
not  eligible  to  office  of  >  governor,  5,  12,  p.  146. 
FEES    AND    PERQUISITES    OF     OFFICE    ABOL- 
ISHED—5,  19,  p.  149. 
prohibited  to  judicial  officers,  ^6,  1$,  p.  211. 
exception,  justices  of  <p«ace  and  eourt    commis- 
sioners, 6,  15,  p.  211. 

i%£8  AND  SALARIES— local  and  fpeeial  ^gislation 
prohibited,  4,  25,  p.  110. 

FELONY — ^lobbying  declared  to  be,  4,  35,  p.  136. 
embezzlement  of  public  funds,  4,  21,  p.  97. 
public  Officers  using  or  making  profit  out  of  pub- 
lic moneys,  11,  17,  p.  306. 
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FELONY — ^leg:i8lator  influenced  hj  promise  of  reward. 
Art  4,  Sec.  35,  p.  136. 
original  jurisdiction  of  superior  court,  6,  5,  p.  179. 
FEBBIES— cannot  be  chartered  or  licensed  by  special 

acts,  4,  25,  p.  110. 
FICTITIOUS  INCREASE   OF  STOCK   ISSUB—void, 

12,  11,  p.  333. 
FINES— -ezcessiye  not  to  be  imposed,  1,  6,  p.  8. 

cannot  be  remitted  bj  special  legislation,  4,  25, 

p.  110. 
imposed    for    excessive    charge    for    fares    and 

freights,  12,  22,  p.  341. 
already  due  not  affected  by  adoption  of  new  con- 
stitution 22,  2,  p.  419. 
FISCAL  TEAB — ^to  commence  on  1st  of  July,  20,  5, 

p.  404. 
FISH  AND  GAME  DISTRICTS— 4,  25%,  p.  125. 
FLAGS — authorized,  to  be  carried  by  militia,  8,  2,  p. 

223. 
FORCIBLE  ENTRY  AND  DETAINER— appellate  ju- 
risdiction in,  6,  4,  p.  161. 
original  jurisdiction,  6,  5,  p.  179. 
concurrent  jurisdiction  of  justices  of  the  peace, 
6    11,  p.  204. 
FOREIGNERS — rights  of    enjoyment  of    property,  1, 
17,  p.  54. 
presence  of  certain,  to  be  discouraged,  19,  4,  p. 
398. 
FOREIGN  CORPORATION— not  to  be  favored,  12,  15, 

p.  335. 
FORFEITURE — cannot  be  remitted  by  special  acts, 
4,  25,  p.  110. 
of  franchise  by  water  companies,  14,  1,  p.  377. 
of  office  for  taking  free  passes  on  railroads,  12, 

19,  p.  339. 
of  railroad  franchise,  l^slature  may  provide  for^ 

12,  22,  p.  341. 
of  existing  franchises  not  to  be  remitted,  12,  7, 
p.  331. 
FORGERY — conviction  for,  a  disfranchisement,  20,  11, 

p.  406. 
FORM— of  oath  of  office,  20,  3,  p.  402. 

FRANCHISE — exclusive  privileges,  special  legislation 
prohibited,  4,  25,  p.  110. 
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FBANCHISE — those  not  fully  organized  and  in  busi- 
ness invalid,  Art.  12,  Sec.  6,  p.  330. 

not  to  be  extended,  12,  7,  p.  331. 

nor  forfeitures  remitted,  12,  7,  p.  331. 

subject  to  right  of  eminent  domain,  12,  8,  p.  331. 

lease  or  alienation  not  to  relieve  from  liability, 
12,  10,  p.  332. 

as  property  liable  to  taxation,  13,  1,  p.  346. 

power  of  taxation  not  to  be  surrendered  in  grant 
of,  13,  6,  p.  366. 

legislature  may  provide  for  forfeiture  of,  12,  22, 
p.  341. 

taxable,  13,  1,  p.  346. 

assessment  of  for  taxes,  13,  10,  p.  372. 

water  rights,  when  forfeited,  14,  1,  p.  377. 

right   to   compensation  for  water  supply  a  fran- 
chise, 14,  2,  p.  382. 
FBAUD — as  ground  for  imprisonment  for  debt,  1,  15, 
p.  46. 

FBEB  AND  INDEPENDENT— all  men  are,  1,  1,  p. 
2. 

PBBE  ASSEMBLAGES— guaranteed,  1,  10,  p.  14. 
FBEE  NAVIGATION— in  harbors,  15,  2,  p.  384. 

over  tide  lands,  15,  3,  p.  384. 
FBEE  PASSES— on  railroads,  prohibitions  as  to,  12, 

19,  p.  339. 

acceptance  to  work  forfeiture  of  office,  12,  19,  p. 
339. 
FBEE  SCHOOLS— to  be  kept  up  in  each  district,  9, 
6,  p.  228. 
for  six  months  in  the  year  at  least,  9,  5,  p.  228. 
FBEB  SUFFBAGE— privilege  to  be  protected  by  law, 

20,  11,  p.  406. 

FBEEDOM   AND   INDEPENDENCE— declaration   of, 

1,  1,  p.  2. 
•FBEEDOM  OF  SPEECH  AND  OF  THE  PBESS— to 

be  preserved,  1,  9,  p.  13. 
FBEEHOLDEBS — See  Board  of  Freeholders. 
FBONTAGES  ON  NAVIGABLE  WATEBS— power  of 

state  over,  15,  1-3,  p.  384. 
FBUIT  AND  NUT-BEAEING  TBBES— exempt  from 

taxation,  13,  12%,  p.  375. 

GAS     AND     WATEB— right    of     cities     to    regulate 
charges,  11,  19,  p.  313, 
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CPA8       COBPORATIONS  —  legislation     to      regulate 

charges.  Art.  4,  See.  33,  p.  134. 
right  to  introdnee  light  in  cities,  11,  19,  p.  313. 
right  of  cities  to  regulate  charges,  11,  19,  p.  313. 
may  use  streets  for  laying   down  pipes,   11,  19, 

p.  318^ 
GENERAL  APPROPRIATION  BILIr— restrictions  as 

to,  4i  29/  p.  128. 
GBNEBAL  LAWS — to  have  a  aniform  operation,  1, 

11,  p.  15. 
ivi»t  are,  p.  259. 
GIFT  ENTERPRISES—prohibited,  4,  26,  p.  125. 
GOVERNMENT — ^purpose   of   institution   of,   1,   2,  p. 

6. 
right- to  alter  or  reform,  1,  2,  p.  6. 
powers,  how  distributed,  3,  1,  p.  68. 
GOVERNOR — may   convene  legislature    by  proclama- 

tibn,  4,  2,  p.  81. 
to  issue  writs  of  election  to  fill  vacancy  in  legis- 
lature, 4;  12,  p.  89. 
to  approve  all  laws,  4,  16,  p.  91. 
may  vet6  separate  items  in  appropriation  bill,  4, 

16,  p.  91. 
duty  on  return  of  bill  with  objections,  4,  16,  p. 

91. 
subject  to  impeachment,  4,  18,  p.  94: 
snpa^me  executive  power,  vested  in,  5,  1,  p.  139. 
when  and  how  elected,  5,  2,  p.  140. 
term  of  office,  5,  2,  p.  140. 

eligibility  and  qualification  to  office,  5,  3,  p.  140. 
return  of  election  of,  5,  4,  p.  140. 
when  legislature  to  elect,  5,  4,  p.  140. 
commander  in  chief  of  militia,  5,  5,  p.  141. 
ti>  transact  all  executive  business,  5,  6,  p.  141. 
may  require  information  from  officers,  5,  6,  p.  141. 
to  see  that  laws  are  executed,  5,  7,  p.  141. 
when  to  fill  vacancy  in  office,  5,  78,  p.  141. 
when   may   convene   legislature  by  proclamation, 

ff,  9,  p.  145. 
to   communicate   to  legislature   at   every  session, 

5, 10,  p.  145. 
to  adjourn  legislature  in  certain  contingencies,  5, 

11,  p.  145. 
disability  to  held  other  office,  5,  12,  p.  146. 
to  keep  seal  of  state,  5,  18,  p.  146. 
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GOVEBNOB — ^to  seal  and  sifm  public  grants  and  com- 
missions, Art.  5,  Sec.  14,  p.  146. 
who  to  act  in  case  of  impeachment,  5,  16,  p.  147. 
absence  not  to  affect  right  as  commander-m-chief, 

5,  16,  p.  147. 
eompensation  of,  5,  19,  p.  149. 
ineligible  for  United  States  senator  during  terra, 

5,  20,  p.  151. 
to   fill  vacancy   in  justices   of   supreme   court,   6, 

8,  p.  160. 
term  of  appointee,  6,  3,  p.  160. 
to  fill  vacancy  in  superior  judgeship,  6,  6,  p.  198. 
may    recommend    removal    of    judicial    officer,    6, 

10,  p.  203. 
to  grant  reprieves,  pardons,  etc.,  7,  1,  p.  221. 
duty  in  cases  of  treason,  7,  1,  p.  221. 
to  communicate   such  grants  to   legislature,  7,  1, 

p.  221. 
restriction  on  pardoning  power,  7,  1,  p.  221. 
to  commission  officers  of  militia,  8,  1,  p.  223. 
may  call  out  militia  to  execute  laws,  8,  1,  p.  223. 
to  appoint  board  of  prison  directors,  10,  1,  p.  239. 
when  may  remove  them,  10,  1,  p.  239. 
to  fill  vacancy  in  railroad  commission,  12,  22,  p. 

341. 
to  canvass  returus  on  revision  of  constitution,  18, 

2,  p.  394. 
to   give  notice   of   election   for  adoption   of   new 

constitution,  22,  4,  p.  421. 
duty  on  return  of  vote  thereon,  22,  9,  p.  424. 

QBAND  JUBY — ^to  be  drawn  at  least  once  a  year,  1, 
8,  p.  12. 
local  and  special  legislation  prohibited,  4,  25,  p. 
110. 

QBANTS — ^prohibited  to  institutions  not  under  state 

control,  4,  22,  p.  97. 
of  rights  and  privileges,  special   acts  prohibited, 

4,  25,  p.  110. 
in  and  of  religious  institutions  prohibited,  4,  30, 

p.  128. 
to  be  sealed  and  signed  by  governor,  5,  14,  p.  146. 
existing  grants,  when  invalid,  12,  6,  p.  330. 
not  to  be  extended,  12,  7,  p.  331. 

Gonistitution — 39 
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GBANTS — ^power   of   taxation   not   to    be   surrenclered, 

Art.  13,  Sec.  6,  p.  366. 
of  land,  restriction  as  to,  17,  3,  p.  390. 
GRAVEYARDS— special    legislation    prohibited,  4,  25, 

p.  110. 
GREAT  SEAL  OF  STATE— 5,  13,  p.  146. 
GROWING   CROPS— exempted   from   taxation,   13,   1, 

p.  346. 

HABEAS  CORPUS — privilege  of  writ  not  to  be  sus- 
pended, except,  1,  5,  p.  8. 
justice  may  issue,  returnable  in  his  discretion,  6, 

4,  p.  161. 
judges  of  superior  court  may  issue,  6,  5,  p.  179. 
HARBOR — frontages   on   navigable   waters,   power  of 
state  over,  15,  1,  p.  384. 
subject  to  right  of  eminent  domain,  15,  1,  p.  384. 
obstructions    to    navigation    prohibited,    15,    2,   p. 

384. 
frontages  withheld  from  grant  or  sale,  15,  3,  p. 
384. 
HEALTH — ^legislature   to   provide   for   a   state   board 

of  health,  20,  14,  p.  407. 
HIGH  CRIMES— impeachment  for,  4,  18,  p.  94. 

conviction  for,  a  disfranchisement,  20,  11,  p.  406. 
HIGH    SCHOOLS— may    be    established    by    legisla- 
ture, 9,  6,  p.  228. 
HIGHWAYS— local  and  special  legislation  prohibited, 
4,  25,  p.  110.  ^ 

state  highways,  4,  36,  p.  137. 
HOMESTEAD — exemption    from    forced    sale,    17,    1, 

p.  389. 
HOSPITALS — not  under  state  control  appropriations 

prohibited,  4,  22,  p.  97. 
HOUSES   OF   LEGISLATION— in   certain   cities,    11, 

7,  p.  263. 
HUSBAND   AND   WIFE— separate   property  to   each 

secured,  20,  8,  p.  405. 
HYPOTHECATION    BY   MINOR— special    legislation 
prohibited,  4,  25,  p.  110. 

IDIOT — cannot  be  an  elector,  2,  1,  p.  60. 

exempt  from  poll  tax,  13,  12,  p.  375.  ' 

IMMIGRATION    OF    CHINESE— to    be    discouraged, 
19,  4,  p.  398. 


611 

IMKtTNITIES— of  citizens,  Art.  1,  Sec.  21,  p.  56. 

to   corporations,  special  legislation  prohibited,   4, 

25,  p.  110. 
soldiers  not  to  be  quartered  on  citizens,  1,  12,  p.  19. 
from  being  twice  put  in  jeopardy,  1,  18,  p.  ^0, 
from  loss  or  damage  to  property,  1,  14,  p.  36. 
from  imprisonment  for  debt,  1,  15,  p.  46. 
of  members  of  legislature  from  arrest,  4,  11,  p. 

88. 

IMPAIEING— obligation    of    contract,    laws    prohibi- 
ted, 1,  16,  p.  46. 

IMPANELING  JUBIES— special  and  local  acts  pro- 
hibited, 4,  25,  p.  110. 
grand  jury  to  be  drawn  at  least  once  a  year,  1, 
8,  p.  12. 

IMPEACHMENT— assembly  sole  power  of,  4,  17,  p. 
93. 
trial  by  senate,  4,  17,  p.  93. 
state  of&cers  subject  to,  4,  18,  p.  94. 
senate  as  court  of,  6,  1,  p.  152. 
lientenant-governor,  when  to  act  as  govemor,  5, 
16,  p.  147. 
IMPOSTS-— appellate    jurisdiction    of    supreme    court, 
6,  4,  p.  161. 
original  jurisdiction  of  superior  court,  6,  5,  p.  179. 
IMPEISONMENT— for   debt   not   aUowed,   except,   1, 
15,  p.  46. 
of  railroad  official  for  excessive  charges,  12,  22, 
p.  341. 
IMPROVEMENTS— of  city  streets,  11,  19,  p.  313. 
INALIENABLE  BIGHTS— 1,  1,  p.  2. 
INCOME    TAXES— legislature    may    provide   for,    13, 

11,  p.  375. 
INCREASE  IN  PER  DIEM  AND  MILEAGE  OP 

LEGISLATORS  PROHIBITED— 4,  23,  p.  101. 
INDEBTEDNESS        OF       CORPORATIONS— special 
acts  for  relief  prohibited,  4,  25,  p.  110. 
of    municipal    corporations,    provisions    for    pay- 
ment of,  11,  18,  p.  306. 
when  void,  11,  18,  p.  306. 

of  state,  restriction  on  power  of  legislature,  16, 
1,  p.  385. 
INDICTMENT — offenses  may  be  irosecuted  by,  1,  8, 
p.  12. 
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INDICTMENT— for  libel,  where  to  be  tried,  Art.  1, 
Sec.  9,  p.  13. 
pending  unaffected  by  adoption  of  new  constitu- 
tion, 22,  2,  p.  419. 
INDIGENT  PERSONS— state  care  over,  4,  22,  p.  97. 
INELIGIBILITY— to  office  of  governor,  5,  12,  p.  146. 
of  governor  for  United  States  senate,  5,  20,  p. 
161. 
INFECTIOUS  DISEASES— protection  from,  19,  1,  p. 

396. 
INFERIOR   COURTS— may  be   established  by  legis- 
lation, 6,  1,  p.  152. 
jurisdiction  to  be  fixed  by  law,  6,  13,  p.  209. 
powers,  duties,  and  responsibilities,  6,  13,  p.  209. 
INFORMATION — offenses  may  be  prosecuted  by,  1, 
8,  p.  12. 
for  libel,  where  to  be  tried,  1,  9,  p.  13. 
pending,  unaffected  by  adoption  of  new  eonstita- 

tion,  22,  2,  p.  419. 
from  state  officers  to  executive  department,  5,  6, 
p.  141. 
INHERITANCE— rights  of  foreigners,  1,  17,  p.  54. 
INtTUNCTION — ^may  be  served  on  holidays  and  non- 
judicial days,  6,  5,  p.  179. 
INJURY  TO  PROPERTY — compensation  to  be  made, 

1,  14,  p.  36. 
INSANE  PERSONS — cannot  be  electors,  2,  1,  p.  W. 

exempt  from  poll  tax,  13,  12,  p.  375. 
INSOLVENCY— appellate     jurisdiction     in     supreme 
court,  6,  4,  p.  161. 
original   jurisdiction  in   superior   courts,  6,  5,  p. 
179. 
INSPECTION   OFFICERS— to   be   appointed   by  mu- 
nicipalities, 11,  14,  p.  304. 
INSTALLMENTS— payment  of  taxes  in,  13,  7,  p.  366. 
INSTITUTIONS  NOT  UNDER  STATE  CONTROL— 

appropriations  prohibited,  4,  22,  p.  97. 
INSTRUCTIONS— certain  improper,  6,  19,  p.  214, 

certain  proper,  6,  19,  p.  214. 
INSTRUMENTS — cannot     be     validated    by    speeial 

acts,  4,  25,  p.  110. 
INSURRECTIONS — ^power    of    governor    to    suppress, 

8,  1,  p.  223. 
'        anthority  to  contract  debts,  16,  1,  p.  385. 
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INTELLECTUAL     IMPROVEMENT— to     he     encour- 
aged, Art.  9,  Sec.  1,  p.  225. 
INTEREST — ^to   be   regulated   by   general   laws   only, 
4,  25,  p.  110. 
on   atate  debt,  provision  to   be  made  for,   16,   1, 
p.  385. 
INTERPRETATION— of  state  constitution,  p.  vii. 

of  terms  in,  p.  vii. 
INVASION — suspension  of  writ  of  habeas  corpus,  1, 
6,  p.  8. 
power  of  governor  to  repel,  8,  1,  p.  223. 
authority  to  contract  debts,  16,  1,  p.  385. 
INVOLUNTARY      SERVITUDE      PROHIBITED— 1, 

18,  p.  55. 
ISSUANCE— of  corporation  stock,  12,  11,  p.  333. 
ITEMS — ^in  general  appropriation  bill,  4,  29,  p.  128. 

JEOPARDY — ^no  person  to  be  twice  put  in,  1,  13,  p 

20. 
JOINTSTOCK  COMPANIES— included  in  term  *  *  cor- 
poration," 12,  4,  p.  330. 
liability  of  stockholders,  12,  3,  p.  323. 
may  be  assessed  for  income  taxes,  13,  11,  p.  375. 
JOINT    AND    SEVERAL— liability    of    stockholders, 

12,  3,  p.  323. 
JOURNAL— each  house  to  keep,  4,  10,  p.  88. 

ayes  and  noes  on  final  passage  of  bills,  4,  15,  p. 

90. 
disapproval  of  governor  to  be  entered  on,  4,  16, 

p.  91. 
votes  on  elections  to  be  entered  on,  4,  28,  p.  128. 
ayes  and  noes  on  removal  of  justices,  etc.,  to  be 

entered,  6,  10,  p.  203. 
on  proposed  amendments  to  be  entered,  18,  1,  p. 

393. 
JUDGES — of  superior  court   subject  to  impeachment, 

4,  18,  p.  94. 
to  be  elected  for  each  superior  court,  6,  6,  p.  198. 
may  apportion  business   among  themselves,  6,   7, 

p.  201. 
may  hold  court  in  any  county,  6,  8,  p.  202. 
pro  tempore,  when  may  try  case,  6,  8,  p.  202. 
legislature  may  grant  leave  of  absence,  6,  9,  p. 

202. 


614  IKDSZ. 

JUDGES — number  of  may  be  increased,  Art.  6,  Sec. 

9,  p.  202. 
may  be  removed  by  legislature,  6,  10,  p.  203. 
cause  to  be  entered  on  journal,  6,  10,  p.  203. 
of  inferior  eourts,  powers,   duties,   and  responsi- 

biHties,  6,  13   p.  209. 
not  to  receive  fees  or  perquisites,  6,  15,  p.  211. 
compensation  of,  6,  17,  p.  211. 
ineligible  to  other  office  during  term,  6,  18,  p.  214. 
not  to  charge  juries  as  to  matters  of  fact,  6,  19, 

p.  214. 
prohibited  from  practicing  law,  6,  22,  p.  218. 
who  ineligible  to  of&ce  of,  6,  23,  p.  218. 
affidavits  on  drawing  salary,  6,  24,  p.  219. 

JUDGMENT — on   impeachment,   extent   of,  4,   18,  p. 

94. 
not  to  bar  trial  according  to  law,  4,  18,  p.  94. 
concurrence  of  supreme  justices  necessary,  6,  2, 

p.  155. 
vacated  by  order  for  rehearing  in  bank,  6,  2,  p. 

155. 
when  final,  6,  2,  p.  155. 
concurrence  of  four  justices,  when  necessary,  6, 

2,  p.  155. 
all  decisions  to  be  in  writing,  6,  2,  p.  155. 
of  superior  court,  effect  of,  6,  6,  p.  198. 

JUDICIAL — a  department  of  government,  3,  1,  p.  68. 
powers,  where  vested^  6,  1,  p.  152. 
supreme  court,  organization  of,  6,  2,  p.  155. 
election  of  justices,  6,  3,  p.  160. 
jurisdiction  of  supreme  court,  6,  4,  p.  161. 
jurisdiction  of  superior  court,  6,  5,  p.  179. 
superior  court,  how  constituted,  6,  6,  p.  198. 
apportionment    of    business    among   judges,   6,    7, 

p.  201. 
judges  may  hold  court  in  other  county,  6,  8,  p. 

202. 
legislature  may  grant  leave  of  absence,  6,  9,  p. 

202. 
may  be  removed  from  office,  6,  10,  p.  203. 
justices  of  the  peace  for  cities  and  townships,  6, 

2,  p.  155. 
what  are  courts  of  record,  6,  12,  p.  209. 
jurisdiction  of  inferior  courts,  6,  13,  p.  209. 


INDEX.  615 

JUDICIAL — clerks   and   court   commissioners,   Art.   6, 

See.  14,  p.  210. 
fees   and  perquisites,   to   whom   forbidden,   6,   15, 

p.  211. 
supreme  court  opinions  to  be  published,  6,  16,  p. 

211. 
compensation  of  justices  and  judges,  6,  17,  p.  211. 
justices   and   judges   ineligible   to   other   office,   6, 

18,  p.  214. 

judges  not  to  charge  jury  on  matters  of  fact,  6, 

19,  p.  214. 

style  of  process,  6,  20,  p.  217. 

reporter  of  supreme  court  to  be  appointed,  6,  21, 

p.  218. 
judges  not  to  practice  law,  6,  22,  p.  218. 
eligibility  of  justices  and  judges,  6,  23,  p.  218. 
condition   precedent   to   drawing  salary,  6,  24,  p. 
219 
JUDICIAL  DECISIONS— pubUcation  of,  6,  16,  p.  211. 
JUDICIAL    NOTICE— to    be    taken    of    corporation 

charters,  11,  8,  p.  265. 
JUDICIAL  OFFICER— absence,  when  a  forfeiture  of 
office,  6,  9,  p.  202. 
removal  of,  6,  10,  p.  203. 
prohibited   from    receiving   fees    and   perquisites, 

6,  15,  p.  211. 
oath  to  be  taken  by,  20,  3.  p.  402. 
JUDICIAL  POWER— where  vested,  6,  1,  p.  152. 

of  railroad  commissioners,  12,  22,  p.  341. 
JUDICIAL     PROCEEDINGS— to     be     published     in 

English  only,  4,  24,  p.  101. 
JURIES — local   and   special   legislation   prohibited,   4, 
25,  p.  110. 
not  to  be  charged  as  to  matters  of  fact,  6,  19,  p. 
214. 
JURISDICTION — of  inferior  courts,  local  and  special 
acts  prohibited,  4,  25,  p.  110. 
of  supreme  court,  6,  4,  p.  161. 
of  superior  court,  6,  5,  p.  179. 
of  justices'  courts,  6,  11,  p.  204. 
of  courts  under  new  constitution  in  cases  trans- 
ferred, 22,  3,  p.  420. 
JUROR — no  religious  restriction,  1,  4,  p.  7. 

exclusion,    for   bribery,    forgery,    etc.,    20,    11,   p, 
406. 
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JURT — in  eiyil  cases  and  misdemeanon  number  may 
be  agreed  on.  Art.  1^  Sec.  7,  p.  9. 

right  of  trial  bjy  secnredy  1,  1,  p.  9» 

trial  by,  may  be  waived  by  consent,  1,  7,  p.  9. 

three-fourths  may  render  verdict,  1,  7,  p.  9. 

to  determine  law  and  fact  in  libel  cases,  1,  9,  p. 
13. 

to    ascertain    compensation    on    condemnation,    1, 
14,  p.  36. 

not  to  be  charged  as  to  matters  of  fact,  6.  19,  p 
214. 

See  Trial  by  Jury. 
JUSTICES  OF  THE  PEACE— local   and   special  leg- 
islation prohibited,  4,  25;  p.  110. 

invested  with  judicial  powers,  6,  1,  p.  152. 

number  to  be  fixed  by  legislature,  6,  11,  p.  204. 

eoncurrent  jurisdiction  in  forcible  entry  and  de- 
tainer, 6,  11,  p.  204. 

and  in  foreclosure  of  liens  in  certain  cases,  6,  11, 
p.  204. 

allowed  fees  and  perquisites,  6,  15,  p.  211. 

courts  not  abolished  by  new  constitution,  22,  3, 
p.  420. 
JUSTICES      OF    SUPREME     COURT— powers    and 
duties  of,  6,  2,  p.  155. 

election  of,  6,  3,  p.  160. 

authority  to  issue  writs,  6,  4,  p.  161. 

removal  from  office,  6,  10,  p.  203. 

compensation  of,  6,  17,  p.  211. 

ineligible   to   other  office   during  term,   6,  18,  p. 
214. 

to  appoint  reporter,  6,  21,  p.  218. 

not  to  practice  law,  6,  22,  p.  218. 

who  not  eligible  to  office  of,  6,  23,  p.  218. 
•  affidavit  to  be  taken  on  drawing  salary,  6,  24,  p. 
219. 
JUSTICES  AND  JUDGES— may  be  removed  by  con- 
current resolution,  6,  10,  p.  203. 

causes  of  removal  to  be  entered  on  journal,  6,  10, 
p.  203. 

ayes  and  noes  to  be  entered,  6,  10,  p.  203. 

ineligible  to  other  office,  6,  18,  p.  214. 

who  eligible  to  office  of,  6,  23,  p.  218. 

compensation  of,  6,  17,  p.  211. 

not  to  draw  salary,  unless,  etc.,  6,  24,  p.  219. 
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LABOB — Aliens  secured  on  property,  Art.  20,  Sec.  15, 
p.  407. 

eight  hours  to  constitute  a  day's  work  on  public 
works,  20,  17,  p.  411. 
LAKD  AND  HOMESTEAD  EXEMPTION— 17,  1,  p. 

389. 
LAND  MONOPOLY  TO  BE  DISCOUBAGEI>— 17,  2, 

p.  390. 
LANDS — to     be     assessed     separate     from     improve- 
ments, 13,  2,  p.  361. 

of  same  quality  and  similarly  situated  to  be  as- 
sessed at  the  same  value,  13,  2,  p.  361. 

sectionized,  how  assessed,  13,  3,  p.  361.  ^ 

not  sectionized,  legislature  to  provide  for,  13,  3, 
p.  361. 

fronting   on   harbor,   estuary,   bay,   etc.,   withheld 
from  sale,  15,  3,  p.  384. 

holding  large  tracts  uncultivated  is  against  pub- 
lic policy,  17,  2,  p.  390. 

belonging  to   state   to  be   granted  to  actual  set- 
tlers only,  17,  3,  p.  390. 
LANGUAGE — laws,  official  writings,  etc.,  to  be  pre- 
served and  published  in  English  only,  4,  24,  p. 
lOL 
LAW9 — to  have  uniform  operation,  1,  11,  p.  15. 

bills  of  attainder  and  ex  post  facto  laws  prohibi- 
ted, 1,  16,  p.  46. 

or  law  impairing  obligations  of   contract,   1,   16. 
p.  46. 

enacting  clause,  4,  1,  p.  74. 

to  be  passed  by  bill  only,  4,  15,  p.  90. 

a  majority  of  members  necessary  to  pass,  4,  15, 
p.  90. 

must   be  presented   to   governor   for   approval,   4, 
16,  p.  91. 

how  passed  over  governor's  veto,  4,  16,  p.  91. 

how  become  laws  without  approval,  4,  16,  p.  91. 

to  be  accompained  by  statement  of  receipts  and 
expenditures,  4,  22,  p.  97. 

governor   to   see   them   faithfully   executed,   5,   7, 
p.  141. 

to  embrace  but  one  object,  etc.,  4,  24,  p.  101. 

how  revised  and  amended,  4,  24,  p.  101. 

to  be  published  in  English  only,  4,  24,  p.  101. 
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LAWS — local  and  special  acts  on  enumerated  subjeeta 

prohibited.  Art.  4,  Sec.  25,  p.  110. 
creating  municipal   corporations   may   be   altered 

or  repealed,  11,  6,  p.  304. 
existing  what  to  remain  in  force,  22,  1,  p.  416. 
relating  to  judicial  system  in  force  till   changed 

by  legislature,  22,  1,  p.  416. 

LEASE   OF   rBANCHISE— not   to   relieve   from   lia- 
biUty,  12,  10,  p.  332. 

LEAVE   OF  ABSENCE— to  judicial  officers,  6,  9,  p. 
202. 

LEGAL  DAY'S  WORK— 20,  17,  p.  411. 

LEGAL    HOLIDAYS — certain    writs    may    be    served 
on,  6,  6,  p.  179. 

LEGALIZING    OFFICIAL    ACTS— by    special    laws 
prohibited,  4,  25,  p.  110. 

LEGISLATUBE — to    provide    for    taking    depositions, 

1,  13,  p.  20. 
power  to   revoke   special   privileges   and   immuni- 
ties, 1,  21,  p.  56. 
a  department  of  government,  3,  1,  p.  68. 
of  what  composed,  4,  1,  p.  74. 

power  vested  in  senate  and  assembly,  4,  1,  p.  74. 
limitation  of  time  for  introduction  of  bills,  4,  2, 

p.  81. 
sessions  to  be  biennial,  4,  2,  p.  81. 
members,  when  and  how  elected,  4,  3,  p.  82. 
term  of  office,  4,  4,  p.  82. 
senators,  when  and  how  chosen,  4,  4,  p.  82. 
senate,  of  what  composed,  4,  5,  p.  82. 
number  of  senators  and  of  representatives,  4,  5, 

p.  82. 
senatorial  and  assembly  districts,  4,  6,  p.  83. 
each  house  to  choose  its  officers,  4,  7,  p.  86. 
and  judge  of  election  of  its  members,  4,  7,  p.  86. 
majority  to  constitute  a  quorum,  4,  8,  p.  86. 
each  house  to  determine  rules  of  proceedings,  4, 

9,  p.  87. 
two-thirds  required   to   expel   a   member,   4,   9,   p. 

87. 
to  keep  and  publish  a  journal,  4,  10,  p.  88. 
members   to  be   privileged  from  arrest,  4,   11,  p. 

88. 
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LEGISLATURE — vacancies,   how   filled,    Art.   4,   Sec. 
12,  p.  89. 

sessions  to  be  open,  4,  13,  p.  89. 

adjournments,  restriction  on  powers,  4,  14,  p.  89. 

laws,  how  passed,  4,  15,  p.  90. 

impeachment  and  trial  by,  4,  17,  p.  93. 

disqualification    of   member   to   hold    certain   offi- 
ces, 4,  19,  p.  95. 

what   officers  not   eligible   to   membership,  4,   20, 
p.  96. 

to  provide  punishment   of  embezzlement  and  de- 
falcation, 4,  21,  p.  97. 

to  what  institutions  aid  may  be  granted,  4,  22, 
p.  97. 

moneys,  how  drawn  from  treasury,  4,  22,  p.  97. 

per  diem  and  mileage  to  members,  4,  23,  p.  101. 

acts  to  embrace  but  one  subject,  4,  24,  p.  101. 

proceedings  to  be  published  in  English  only,  4, 
24,  p.  101. 

local  or  special  laws  not  to  be  passed,  4,  25,  p. 
110. 
.     no    power    to    authorize    lotteries    or    gift    enter- 
prises, 4,  26,  p.  125. 

vote  on  elections  to  be  viva  voce,  4,  28,  p.  128. 

general  appropriation  bill,  what  to  contain,  4,  29, 
p.  128. 

appropriations  not  to  be  made  for  sectarian  pur- 
poses, 4,  30,  p.  128. 

credit  of  state  or  subdivisions  of  state  not  to  be 
given  or  lent,  4,  31,  p.  129. 

extra  compensation  for  past  services  prohibited,  4, 
32,  p.  132. 

to   regulate  telegraph  and  gas   companies,  4,  33, 
p.  134. 

to  regulate  storage  and  wharfage  charges,  4,  33, 
p.  134. 

special  appropriation  bills,  what  to  contain,  4,  34, 
p.  135. 

lobbying  prohibited,   declared  a  felony,  4,   35,  p. 
136. 

when  to  choose  governor,  5,  4,  p.  140. 

when  governor  m'ay  convene  by  proclamation,  5, 
9,  p.  145. 

power  when  so  convened,  5,  9,  p.  145. 
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LEGISLATUBE — ^adjooniment    by   goTemor,   Art.   5, 
Sec.  11,  p.  145. 
•eeretarj  of  state  to  keep  reeorda  of ,  5,  18,  p. 
149. 

mnj  aboliflh  offiee  of  swrvejor  general,  5,  19,  p. 

149. 
power  to  fix  eompenBatioB  of  state  officers,  5,  19, 

p.  149. 
may  establish  inferior  courts,  6,  1,  p.  152. 
cannot  grant  leave  of  absence  to  judicial  officer, 

a,  9,  p.  202. 
maj  increase  or  diminish  number  of  judges,  6,  9, 

p.  202. 
maj  remove  justice  or  judge,  6,  10,  p.  203. 
two-thirds  vote  required,  6,  10,  p.  203. 
to  determine  number  of  justices  of  the  peace,  6, 

11,  p.  204. 
yinay  prescribe  other  courts  as  courts  of  record, 

6,  12,  p.  209. 
may  fix  jurisdiction  of  inferior  courts,  6,  18,  p. 

209. 
to  provide  for  election  of  supreme  court  clerk,  6, 

14,  p.  210. 
and  fix  duties  and  compensation,  6,  14,  p.  210. 
maj  provide  for  appointment  of  court  commission- 
ers, 6,  14,  p.  210. 
to  provide    for  publishing    opinions  of    supreme 

court,  6,  16,  p.  211. 
authority  on  conviction  for  treason,  7,  1,  p.  221. 

restriction  on  power,  7,  1,  p.  221. 

to  provide  for  organization  and  disciplining  mil- 
itia, 8,  1,  p.  223. 

to  encourage  diffusion  of  knowledge  and  intelli- 
gence, 9, 1,  p.  225. 

may  authorize  counties  to  unite  in  election  of 
school  superintendent,  9,  3,  p.  226. 

to  provide  system  of  common  schools,  9,  5,  p.  228. 

may  establish  high  schools,  normal  schools,  etc., 

9,  6,  p.  228. 
duty  as  to  university  funds,  9,  9,  p.  233. 
to  classify  board  of  prison  directors,  10,  1,  p.  239. 
and  prescribe  their  duties,  10,  2,  p.  240. 
to  regulate  reformatory  institutions,  10,  2,  p.  240. 
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LEGISIiATUBE — to  dired;  auditing  expenses  of  board, 
Art.  10,  Sec.  4,  p.  240. 
to  pass  laws   regulating  their   powers,   10,  5,  p. 

240. 
to  define  powers  and  duties  of  clerk  of  state  prison, 

10,  5,  p.  240. 

to  provide  for  eonviet  labor,  10,  6,  p.  241. 

to  establish  system  of  county  goTemments,  11,  4, 
p.  246. 

to  provide  for  election  of  county  officers  under  gen- 
eral laws,  11,  5,  p.  248. 

and  townsMp  and  municipal  officers,  11,  5,  p.  248. 

to  prescribe  their  duties  and  term  of  office,  11,  5, 

p.  248. 
and  for  their  strict  accountability,  11,  5,  p.  248. 

may  levy  taxes  on  municipal  corporations,  11,  12, 
p.  297. 

eannot  delegate  power  to  commissions,  corpora- 
tions, etc.,  11,  13,  p.  301. 

to  provide  for  punishment  for  use  of  public  funds, 

11,  17,  p.  306. 

cannot  grant  charter  for  banking,  12,  5,  p.  330. 

not  to  extend  franchise  or  remit  forfeiture,  12,  7, 

p.  331. 
not  to  relieve  corporation  from  liability,  12,  10, 

p.  332. 
vested  with  power  to  regulate  fares  and  freights, 

12,  20,  p.  339. 

may  prescribe  penalty  for  extra  charges,  12,  22, 

p.  341. 
may  remove  railroad  commissioner,  12,  22,  p.  341. 
may  fill  vacancy  in  commission,  12,  22,  p.  341. 

may  enforce  forfeiture  of  charter  for  excessive 
charges  of  fares  and  freights,  12,  23,  p.  344. 

to  pass  laws  to  enforce  provisions  concerning  cor- 
porations, 12,  24,  p.  345. 
may  provide  for  deduction  of  debts  on  assessment, 

13,  1,  p.  346. 

to  provide  for  assessment  of  lands  in  small  tracts, 

13,  3,  p.  361. 
not  to  surrender  power  of  taxation,  13,  6,  p.  366.    ' 
may  provide  for  payment  by  installments,  13,  6, 

p.  366. 
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LEGISL ATU  RE — ^maj  require   annnal   statement  un- 
der oath.  Art.  13,  See.  6,  p.  366. 
may  provide  for  income  taxes,  13,  11,  p.  375. 
may  provide  for  a  poll  tax,  13,  12,  p.  375. 
to  carry  out  taxation  provisions,  13,  13,  p.  376. 
to  fix  penalty  for  failure  to  fix  water  rates,  14, 

1,  p.  377. 

to  regulate  sale  and  rent  of  water,  14,  1,  p.  377. 
to  provide  against  obstructions  to  navigation,  15, 

2,  p.  384. 

restriction  on  power  to  create  debt,  16,  1,  p.  385. 

to  protect  homesteads,  17,  1,  p.  389. 

to  discourage  land  monopoly,  17,  2,  p.  390. 

to  regulate  grants  of  state  lands,  17,  3,  p.  390. 

to  protect  from  alien  paupers,  etc,  19,  1,  p.  396. 

to  provide  for  their  removal,  19,  1,  p.  396. 
'   to  pass  police  regulations,  19,  1,  p.  396. 
to   enforce  provisions   against  Chinese,   19,  2,   p. 

397. 
to  discourage  immigration  of  certain  foreigners, 

19,  4,  p.  398. 
to  enforce  removal  of  Chinese,  19,  4,  p.  398. 

to  prescribe  penalties  for  introduction  of  coolies, 

19,  4,  p.  398. 
to  delegate  power  to  remove   Chinese,   19,  4,   p. 

398. 
legislators  to  take  and  subscribe  oath,  20,  3,  p. 

402. 
to  direct  appointment  or  election  of  certain  offi- 
cers, 20,  4,  p.  403. 
to  direct  bringing  suits  against  state,  20,  6,  p. 

404. 
to  regulate  elections  by  general  laws,  20,  11,  p. 

406. 
to    provide    for    institution    of     state     board    of 

health,  20,  14,  p.  407. 
to  provide  for  enforcement  of  liens  of  mechanics, 

etc,  20,  15,  p.  407. 
may  provide  for  expenses  of  convention,  20,   19, 

p.  413. 
USOISLATIVE  ACT — ^to  embrace  but  one  subject.  4,' 

24,  p.  101. 

Bee  Legislature;  Lawit 
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LEGISLATIVE  COMMITTEE— right  to  inspect  books 

of  corporation,  Art.  12,  Sec.  14,  p.  334. 
LEGISLATIVE  DEPAETMENT— 3,  1,  p.  68. 
power  vested  in,  4,  1,  p.  74. 

records  to  be  kept  hy  secretary  of  state,  5,  19,  p. 
149. 

See  Legislature. 

LBGISLATTVE  GBANTS— power  of  taxation  eannot 

be  surrendered  in,  13,  6,  p.  366. 
LEGISLATIVE  POWER— exercise  of,  p.  366, 
delegation  of,  p.  366.  , 

See  Legislature. 

LEGISLATIVE  PBOCEEDINGS— on  proposed  amend- 
ments, 18,  1,  p.  393. 
on  proceedings  to  revise,  18,  2,  p.  394. 
to  be  published  in  English  only,  4,  24,  p.  101. 
LEGITIMATION  OP  CHILDREN— special  legislation 

prohibited,  4,  25,  p.  110. 
LELAND  STANFORD  JUNIOR  UNIVERSITY— prop- 
erty of  exempt  from  taxation,  9,  10,  p.  235. 
trusts  for  confirmed,  9,  10,  p.  235. 
LIABILITY — not  to  be  released  by  special  legislation, 
4,  25,  p.  110. 
of  stockholders  of  corporations,  12,  3,  p.  323. 
of  franchise  not  to  be  released,  12,  10,  p.  332. 
of  corporation,  where  may  be  sued,  12,  16,  p.  336. 
LIBEL — criminal  prosecutions  for,  1,  9,  p.  13. 
places  of  trial,  1,  9,  p.  13. 
evidence  in  cases  of,  1,  9,  p.  13. 
jury  to  judge  of  law  and  fact,  1,  9,  p.  13. 
LIBEBTY  OP  CONSCIENCE  SECUBED— 1,  4,  p.  7. 

licentiousness  not  excused,  1,  4,  p.  7. 
LIBEBTY  AND  PBOPEBTY— protection  of,  1,  13,  p. 

20. 
LIBEBTY  OP  SPEECH— not  to  be  restriained,   1,  9, 

p.  13. 
LICENSE — cannot  be  granted  by  special  legislation. 

4,  25,  p.  110. 
LICENSE  BEGULATIONS— pp.  250,  254. 
LICK  SCHOOL — See  California  School  of  Mechanical 

Arts. 
LIENS — cannot  be   created  by  special  legislation,  4, 
25,  p.  110. 
on  property,  ereated  by  taxation,  13,  4,  p.  862. 
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LIENS — ^jurisdietioB  of  superior  courts,  Art.  6,  Sec. 
5,  p.  179. 
jurisdiction  of  justices  of  the  peace,  6^  2,  p.  155. 
of  mechanics,  materialmen,  etc.,  20,  15,  p.  407. 
LIETJTENANT-GOVEENOR— liable    to    impeachment, 
4,  18,  p.  412. 
when  and  how  to  be  elected,  5,  15,  p.  146. 
term  of  office,  5,  15,  p.  146.  • 

to  be  president  of  the  Senate,  5,  15,  p.  146. 
disqualification  for  other  office,  5,  15,  p.  146. 
when  to  act  as  governor,  5,  16,  p.  147. 
compensation  of,  5,  19,  p.  149. 
LIFE,     LIBERTY,     AND     PROPERTY  —  inalienable 
rights,  1,  1,  p.  2. 
not  to  be  deprived  of  without  due  process  of  law, 
1,  13,  p.  20. 
LIMITATION  OF  AGTIONS-HSipecial  legislation  pro- 
hibited, 4,  25,  p.  110. 
LOBBYING — a  felony,  4,  35,  p.  136. 

what  constitutes,  4,  35,  p.  136. 
LOCAL  LEGISLATION — on  certain  matters,  prohib- 
ited, 4,  25,  p.  110. 
in  all  cases  where  general  laws  may  be  made  ap- 
plicable, 4,  25,  p.  110. 
LOCAL  OPTION  LAWS— p. 

LOCAL  POLICE  AND  SANITARY  LAWS— counties 

and  cities  to  enact,  11,  11,  p.  286. 
LOS    ANGELES — two    superior   judges   for,   6,   6,    p. 

198. 
salary  of  superior  judge,  6,  17,  p.  211. 
LOTTERIES— prohibited,  4,  26,  p.  125. 
LUCRATIVE  OFFICE— defined,  4,  20,  p.  96. 

MAJORITY — special  statute  cannot  declare  person  of 
age,  4,  25,  p.  110. 
of  legislature  to  constitute  a  quorum,  4,  8,  p.  86. 
necessary  to  pass  a  bill,  4,  15,  p.  90. 
MALFEASANCE  IN  OFFICE— conviction  for,  a  dis- 
franchisement, 20,  11,  p.  406. 
excludes  from  office,  juries,  ete^  20,  11,  p.  406. 
MANAGERS — of  corporations,  how  elected,  12,  12,  p. 

407. 
MANDAMUS — supreme  court  may  issue,  6,  4,  p.  161. 
original  jurisdiction  in  superior  court,  6,  5,  p.  179. 
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MANDATORY— character  of   provisions  in   new   con- 
stitution, Art.  1,  Sec.  22,  p.  58. 
MANUFACTURING    SOCIETY— manner    of    electing 

officers,  12,  11,  p.  333. 
MARGIN  CONTRACTS— for  stock,  void,  4,  26,  p.  125 
MARRIAGE — conformity    to    religious    forms    not    re 
quired,  20,  7,  p.  404. 
separate  property  of  husband  and  wife,  20,  8,  p 

405. 
original  jurisdiction  in  annulment  of,  6,  5,  p.  179 
MATERIALMEN — secured    by   lien    on    property,    20 

15,  p.  211. 
MAYOR— to  fill  vacancy  in  board  of  supervisors,  11 
7,  p.  263. 
to  certify  copy  of  city  charter,  11,  8,  p.  265. 
MECHANIC    ARTS— to    be    supported,    etc.,   9,   9,    p 

233. 

MECHANICS — secured  by  lien  on  property,  20,  15,  p 
407. 
legislature  to  provide  for  enforcement  of,  20,  15,  p 
407. 
MEMBERS  OF  LEGISLATURE— limitation  of  pay  of 
4,  2,  p.  81. 

to  be  privileged  from  arrest,  4,  11,  p.  88. 
for  what  offices  disqualified,  4,  19,  p.  95. 
restriction  as  to  power  to  adjourn,  4,  14,  p.  89. 
to  vote  viva  voce,  4,  28,  p.  128. 
MEMBERS  OF  ASSEMBLY— when  and  how  elected, 
4,  3,  p.  82. 
term  of  office,  4,  3,  p.  82. 
qualifications  of,  4,  4,  p.  82. 
how  and  when  elected,  4,  5,  p.  82. 
to  be  privileged  from  arrest,  4,  11,  p.  88, 
for  what  offices  disqualified,  4,  19,  p.  95. 
per  diem  and  mileage,  4,  23,  p.  101. 
influenced  by  promise  of  reward  guilty  of  felony, 

4,  35,  p.  136. 
not  to  receive  free  pass  on  railroad,  12,  19,  p.  339. 
to  take  and  subscribe  oath,  20,  3,  p.  402. 
MERCANTILE  SOCIETIES— manner  of  electing  offi- 
cers, 12,  11,  p.  333. 
MESSAGE — of  governor  to  legislature,  5,  10,  p.  145. 
MILEAGE — to  members  of  legislature,  4,  23,  p.  101. 
Constitution — 40 
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MILITABY — subordinate  to  civil  power,  Art.  1,  Sec 
12,  p.  19. 
standing  army  not  to  be  kept  in  time  of  peace, 

I,  12,  p.  19. 

See  Militia. 
MILITIA — ^no  imprisonment  for  fines,  1,  15,  p.  46. 
organization  and  discipline  of,  8,  1,  p.  223. 
restriction  as  to  carrying  banners  or  flags,  8,  2, 

p.  223. 
officer,  when  not  eligible  to  civil  office,  4,  20,  p. 

96. 
governor  to  be  commander-in-chief,  5,  5,  p.  141. 
to  sign  and  seal  commissions,  5,  14,  p.  146, 
power  of  governor  to  call  out,  8,  1,  p.  223. 
governor  to  remain  in  command  of,  5,  16,  p.  117. 
exemption  of  electors  from  duty  in,  2,  3,  p.  66. 
MINOBS--cannot  be  affected  by  special  statute,  4,  25, 
p.  110. 
as  to  property  of,  4,  25,  p.  110. 
MI8APPE0PEIATI0N— of  public  moneys,  to  disfran- 
chise, 2,  1,  p.  60. 
MISCELLANEOUS  SUBJECTS— 20,  1,  p.  400. 
MISDEMEANOB — ^in  office,  provisions  to  be  made  for 
punishment  of,  4,  18,  p.  94. 
local  and  special  legislation  prohibited,  4,  25,  p 

110. 
original   jurisdiction  in   superior   courts,   6,   5,  p 
179. 
MONEY — how  and  when  drawn  from  treasury,  4,  22 
p.  97. 
in  treasury  cannot  be  refunded  under  special  act 

4,  25,  p.  110. 
paid  on  stock  bought  on  margin  recoverable  back 

4,  26,  p.  125. 
in  hands  of  municipal  officers  to  be  paid  into  treas 

ury,  11,  16,  p.  304. 
officers  using  or  making  profit  guilty  of  a  felony 

II,  17,  p.  306. 

corporation  can  issue  nothing  but  lawful  money 

of  United  States,  12,  5,  p.  330. 
liable  to  taxation,  13,  1,  p.  346. 
to  be  applied  to  payment  of  state  debt,  16,  1,  p. 

385. 
deposit  of,  11,  16%,  p.  305. 
MONGOLIANS— See  Chinese. 
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MORTGAGES — ^taxation  of,  Art.  13,  Sec  4,  p. 

how  taxed,  13,  4,  p.  362. 

contract  of  debtor  to  pay  tax  void,  13,  5,  p.  365. 
MUNICIPAL  AFFAIBS— what  are,  11,  6,  p.  254. 
MUNICIPAL   COBPORATION— prohibited   from   aid- 
ing sect  or  creed,  4,  30,  p.  128. 

prohibited   from  loaning  or  giving  its   credit,   4, 
31,  p.  129. 

shall  not  be  created  by  special  acts,  11,  6,  p.  254. 

to  be  organized  and   classified  by  general  laws, 
11,  6,  p.  254. 

and  subject  to  control  of  general  laws,  11,  6,  p. 
254. 

charter  of  city,  how  obtained,  11,  8,  p.  265. 

not  to  be  relieved  from  proper  share  of  taxes,  11, 

10,  p.  286. 

power  to  assess  and  levy  taxes,  11,  12,  p.  297. 
authority  as  to  improvements,  11,  13,  p.  301. 
authority  to  appoint  inspection  officers,  11,  14,  p. 

30'4. 
private  property  not  to  be  taken  for  debts  of,  11, 

15,  p.  304. 
moneys  to  be  deposited  with  treasurer,  11,  16,  p. 

304. 
use  of  same  by  official  a  felony,  11,  17,  p.  306. 
property  of  exempt  from  taxation,  13,  1,  p.  346. 
prohibited  from  employing  Chinese,  19,  3,  p.  398. 

MUNICIPAL  DEBTS— UabiUty  of  new  counties,  11, 
3,  p.  243. 
private  property  not  to  be  taken  for,  11,  15,  p. 

304. 
restriction  on  power  to  incur,  11,  18,  p.  306. 
MUNICIPAL  FINE — appellate  jurisdiction  of  supreme 
court,  6,  4,  p.  161. 
original  jurisdiction  of  superior  court,  6,  5,  p.  179. 
MUNICIPAL  OFFICEBS— election  or  appointment  of, 

11,  5,  p.  248. 

compensation  not  to  be  increased  during  term,  11, 
9,  p.  284. 

term  not  to  be  extended,  11,  9,  p.  284. 

to  pay  moneys  into  the  treasury,  11,  16,  p.  304. 
MUNICIPAL  TAXES— power  delegated  to  municipal- 
ity, 11.  12,  p.  297, 
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NAMES— <!liange  of,  speciiil  legislation  prohibited,  Art. 

4,  Sec.  25,  p.  110. 
NATURALIZATION— power  of  superior  court,  6,  5,  p. 

179. 
NAVIGABLE  WATERS— harbor  frontages  as,  15,  1,  p. 

384. 
to  be  protected,  15,  1,  p.  384. 
NAVIGATION— freedom   of  to  be   secured,   15,  2,  p. 

384. 
NEGLECT — of  supervisors  to  fix  water  rates,  penalty 

for,  14,  1,  p.  377. 
rights  of  parties  interested,  14,  1,  p.  377. 
NEVADA — salary  of  superior  judge,  6,  17,  p.  211. 

NEW  COUNTIES— restrictions  on  formation  of,  11,  3, 
p.  243. 

NONJUDICIAL  DAYS— certain  writs  served  on,  6,  5, 
p.  179. 

NORMAL   SCHOOL— may  be   established  by  legisla- 
ture, 9,  6,  p.  228. 

NOTICE — of  meeting  for  increase  of  corporate  stock, 
12,  11,  p.  333. 

NUISANCES— appellate  jurisdiction  of  supreme  court, 
6,  4,  p.  161. 
original  jurisdiction  of  superior  court,  6,  5,  p.  179. 

OATH  OR  AFFIDAVIT— to  sustain  issue  of  warrants, 
1,  19,  p.  55. 
of  senators  on  trial  by  impeachment  4,  17,  p.  93. 
to  be  taken  by  justices  and  judges  on   drawing 

salary,  6,  24,  p.  219. 
form  of  oath  of  office,  20,  3,  p.  402. 
OATH   OF  OFFICE — member  of  legislature   to  take, 
20,  3,  p.  402. 
form  of  oath  of  office,  20,  3,  p.  402. 
executive  and  judicial  officers  to  take,  20,  3,  n. 
402. 
OBLIGATIONS — of   contract   not   to   be   impaired,   1, 
16,  p.  46. 
existing,  unaffected  by  adoption  of  new  constitu- 
tion, 22,  2,  p.  419. 
OFFENSES — to   be   prosecuted  by  indictment   or  in- 
formation, 1,  8,  p.  12, 
no  person  to  be  put  twice  in  jeopardy,  1,  3,  p.  6. 
right  of  trial  by  jury  secured,  1,  7,  p.  9. 
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OFFENSES — ^impaiehment  of  officer  for,  Art.  4,  Sec. 
18,  p.  94. 
power  of  governor  to  grant  pardon  for,  7,  1,  p. 
221. 

OFFICES — ^property  qualification  not  necessary,  1,  24, 
p.  59. 

disqualification  in  certain  cases,  4,  19,  p.  95. 

who  ineligible  for,  4,  20,  p.  96. 

embezzlement  and  defalcation  to  disqualify  for, 
4,  21,  p.  97. 

eannot  be  created  by  apecial  legislation,  4,  25,  p. 
110. 

vacancy,  when  filled  by  governor,  5,  8,  p.  141. 

to  be  maintained  by  corporation,  12,  14,  p.  334. 

forfeiture  for  acceptance  of  free  passes,  12,  19,  p. 
339. 

oath  of  office,  form  of,  20,  3,  p.  402. 

no  declaration  or  test  required,  20,  3,  p.  402. 

created  by  law,  how  filled,  20,  4,  p.  403. 

offering  bribe  to  procure  election  a  disqualifica- 
tion, 20,  10,  p.  406. 

ezdnsion  from  for  bribery,  forgery,  etc.,  20,  11, 
p.  406. 

term  of  when  not  herein  declared,  20,  16,  p.  408. 

terms  of,  when  to  commence,  20,  20,  p.  413. 

hereafter  created  to  be  subject  to  legislative  di- 
rection, 20,  4,  p.  403. 

OFFICE  OF  CORPOBATION— to  be  maintained  in 
state,  12,  14,  p.  334. 

OFFICEB — ^fees  and  salaries,  special  legislation  pro- 
hibited, 4,  25,  p.  110. 

not  to  be  allowed  extra  compensation,  4,  32,  p. 
132. 

to  regulate  rates  of  charges  of  corporations,  4, 
33,  p.  134. 

who  impeachable,  4,  18,  p.  94. 

of  departments  to  furnish  information  to  execu- 
tive, 5,  6,  p.  141. 

of  United  States  not  eligible  for  governor,  5,  12, 
p.  146. 

of  militia  elected  and  appointed  pursuant  to  law, 
8,  1,  p.  223. 

to  be  commissioned  by  governor,  8,  1,  p.  223. 
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OFFICER — of  city,  county,  or  town,»  term  of  office  and 
compensation,  Art.  11,  Sec.  9,  p.  284. 

using  or  making  profit  out  of  public  money  a 
felony,  11,  17,  p.  306. 

of  corporation,  residence  to  be  entered  in  books, 
12,  14,  p.  334. 

not  to  bd  interested  in  furnishing  supplies,  etc, 
12,  18,  p.  338. 

of  state,  acceptance  of  free  passes  a  forfeiture 
of  office,  12,  19,  p.  339. 

of  corporation,  fined  and  imprisoned  for  extor- 
tion, 12,  22,  p.  341. 

executive  and  judicial,  to  take  oath  of  office,  20, 

3,  p.  402. 
for  offices  hereafter  created  to  be  elected  or  ap- 
pointed, 20,  4,  p.  403. 

when    to    hold    office    at    pleasure    of    appointing 

power,  20,  16,  p.  408. 
term  not  to  exceed  four  years,  20,  16,  p.  408, 
term  of,  when  to  commence,  20,  20,  p.  413. 
term  of  at  first  election,  22,  10,  p.  425. 

OFFICIAL  ACTS — cannot  be  validated  by  special  acts, 

4,  25,  p.  110. 
record  to  be  kept,  5,  18,  p.  149. 

OFFICIAL  OATH— 20,  3,  p.  402. 

OPINIONS  OF  SUPREME  COURT— to  be  published, 
6,  16,  p.  211. 
free  for  publication  by  anyone,  6,  16,  p.  211. 

ORDINANCE — to  fix  water  rates,  14,  1,  p.  377. 

ORGANIZATION — of  supreme  court,  6,  2,  p.  155. 
of  superior  court,  6,  6,  p.  198. 
of  municipal  corporations,  11,  6,  p.  254. 

ORIGINAL  JURISDICTION— of  superior  court,  6,  5, 

p.  179. 
ORPHANS — State  may  provide  for  support  of,  4,  22, 

p.  97. 

PARDON — power  of  governor  to  grant,  7,  1,  p.  221. 

restriction  on  power,  7,  1,  p.  221.  | 

PARKS — special  legislation  prohibited,  4,  25,  p.  110. 
PARTIES— -corporations  may  sue  and  be  sued,  12,  4, 

p.  330. 
PAUPERS— exemption  from  poll  taxes,  13,  12,  p.  375, 
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PASSAGE  OF  BILLS— mode  of,  Art.  4,  Sec.  15,  p.  90. 

when  bill  becomes  a  law,  4,  16,  p.  91. 
PAYMENT  OP  TAX— by  installments,  13,  7,  p.  36«. 
PEACE  AND  SATETY— to  be  secured,  1,  4,  p.  7. 
PENALTIES — cannot  be  remitted  hj  special  legisla- 
tion, 4,  25,  p.  110. 
for  absence  of  member  of  legislature,  4,  8,  p.  86. 
on  transportation  companies  for  excessive  charges, 

12,  22,  p.  341. 
legi^ature    may   prescribe    additional,    12,   22,   p. 

341. 
of  supervisors  for  neglect  to  fix  water  rates,  14, 

1,  p.  377. 
for  unduly  influencing  elections,  20,  11,  p.  406. 
PEOPLE— political  power  inherent  in,  1,  2,  p.  6. 

right  of  free  assemblage  and  petition,  1,  10,  p.  14. 
right  of  security  from  searches  and  seizures,  1,  19, 

p.  55. 
rights  not   impaired  by  enumeration  in   constitu- 
tion, 1,  23,  p.  59. 
style  of  process  in  name  of,  6,  20,  p.  217. 
PEB  DIEM— of  legislators,.  4,  23,  p.  101. 
of  lieutenant-governor,  5,  19,  p.  149. 
of  delegates,  legislature  may  provide  for,  20,  19, 
p.  413. 
PEBJUBY — disqualification   on   conviction   for,  4,   19, 
p.  95. 
to  exclude  from  office,  jury,  and  right  of  suffrage, 
20,  11,  p.  406. 
PEBPETUITIES — prohibited,  except  for  certain  pur- 
poses, 20,  9,  p.  406. 
PEBSONAL  AND  PBOPERTY  BIGHTS— security  of, 

1,  13,  p.  20. 
PEBSONAL   PBOPEBTY — exemption    of,   from   taxa- 
tion, 13,  101/^,  p.  374. 
PETITION — right  of  secured,  1,  10,  p.  14. 
PLACE  OF  TBIAL— in  libel  cases,  1,  9,  p.  13. 
may  be  changed,  1,  9,  p.  13. 
of  real  actions,  6,  5,  p.  179. 
in  suits  affecting  corporations,  12,  16,  p.  336. 
PLACES  OF  VOTING — to  be  fixed  by  general  laws, 

except,  4,  25,  p.  110. 
PLUBALITY  VOTE — constitutes  a  choice,  20,  13,  p. 

407. 
POLICE  C0I7BTS — not  abolished  by  new  constitution, 
22,  3,  p.  420. 
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POLICE  JUDGES— local  and  special  legislation  pro- 
hibited, Art.  4,  Sec.  25,  p.  110. 
POLICE  LAWS— legislature  to  pass,  19,  1,  p.  3»6. 
POLICE  POWERS— of  state,  p. 

corporations  subject  to  exercise  of,  12,  8,  p.  331. 
POLICE  REGULATIONS— county,  city,  or  town,  may 

enforce,  11,  11,  p.  286. 
POUTICAL    CORPORATION— prohibited    to  give  or 

lend  credit,  4,  31,  p.  129. 
POUTICAL  SUBDIVISION— not  to  subscribe  to  cor- 
poration stock,  4,  31,  p.   129. 
POLITICAL  POWERS— inherent  in  people,  1,  2,  p.  6. 
POLL  TAXES — legislature   may  provide  for,  13,   12, 
p.  375. 
to  be  paid  into  school  fund,  13,  12,  p.  375. 
POPULAR   ASSEMBLIES— rights   of   citizens,   1,   10, 

p.  14. 
POSSESSION  OF  PROPERTY- rights  of  foreigners, 

1,  17,  p.  54. 
POSTMASTER— when  may  hold  civil  office,  4,  20,  p. 

96. 
POWERS  OF  GOVERNMENT— how  distributed,  8,  1, 
p.  68. 
legislative,  where  vested,  4,  1,  p.  74. 
executive,  where  vested,  5,  1,  p.  139. 
judicial,  where  vested,  6,  1,  p.  152. 
pardoning  power,  7,  1,  p.  221. 
militia,  8,  1,  p.  223. 
municipal  corporations,  11,  16,  p.  304. 
POWER   OF   TAXATION— not   to   be   surrendered  in 

gran^  13,  6,  p.  366. 
PRACTICE    IN    COURTS— local    and    special    legisla- 
tion prohibited,  4,  25,  p.  110. 
PREAMBLE — to  constitution,  1,  1,  p.  2. 
PRESIDENT  OF  SENATE— who  is,  5,  15,  p.  146. 

pro  tempore,  when  to  act  as  governor,  5,  15,  p. 
146. 
PRESIDING  JUDGE— to  be  chosen,  6,  6,  p.  198. 

duties  of,  6,  6,  p.  198. 
PRESS — liberty  of,  secured,  1,  9,  p.  13. 
PRIMARY  ELECTIONS— provision  for,  2,  2%,  p.  64. 
PRINCIPAL  PLACE  OF  BUSINESS-^f  corporations 

to  be  maintained,  12,  14,  p.  334. 
PRINTING— bills  to  be  printed,  4,  15,  p.  90. 
PRISON  DIRECTORS— Sm  State  Prison  Directors. 
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PBTVTLEGE — ^from  arrest,  of  members  of  legislature, 
Art.  4,  Sec.  11,  p.  88. 
of  electors  on  election  day,  2,  2,  p.  64. 

PRIVILEGES  AND  IMMUNITIES— of  citizens,  1,  21, 
p.  56. 
eannot  be  granted  by  special  act,  4,  25,  p.  110. 
reservation  of  power  in  legislature  to  revoke  or 
repeal,  1,  21,  p.  56. 

See  Immunities. 

PBOBATE  MATTERS— appellate   jurisdiction    in    su- 
preme court,  6,  4,  p.  161. 
original  jurisdiction  in  superior  court,  6,  5,  p.  179. 

PROCESS — privilege   of  member  of  legislature  from, 

4,  11,  p.  88. 

of  supreme  court,  6,  4,  p.  161. 

of  superior  courts,  extent  of,  6,  5,  p.  179. 

style  of,  6,  20,  p.  217. 

power  of  railroad  commissioners  to  istue,  12,  22, 

p.  341. 
to  compel  fixing  of  water  rates,  14,  1,  p.  377. 

PROCLAMATION— for  special  session  of  legislature, 

5,  9,  p.  145. 

on  revision  of  constitution,  18,  2,  p.  394. 
on  computation  of  votes  on  new  constitution,  22, 
9,  p.  424. 

PROFESSION— sex  not  to  disqualify  from  pursuit  of, 
20,  18,  p.  412. 

PROHIBITION— jurisdiction  of  supreme  court,  6,  4, 
p.  161. 

of  superior  courts,  6,  5,  p.  179. 

certain  writs  may  be  served  on  holidayi  and  non- 
judicial days,  6,  5,  p.  179. 

of  introduction  of  Chinese,  19,  4,  p.  398. 

PROHIBITORY— provisions  of  constitution,  when,  1, 
22,  p.  58. 

PROMOTION— of   intellectual   improvement,   9,    1,   p. 

225. 
PROPERTY — right  to  acquire,  possess,  and  defend,  1, 
1,  p.  2. 
persons  not  to  be  deprived  of  without  due  pro- 
cess of  law,  1,  13,  p.  20. 
not  to  be  taken  or  injured  for  public  use,  etc.,  1, 
14,  p.  36. 
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PBOPEBTY — cannot  be  exempted  by  apecial  legisla- 
tion, Art.  4,  Sec.  25,  p.  110. 
liability  to  taxation,  what  includes,  13,  1,  p.  346. 
PBOPEBTY  QUALIFICATION— not  to  be  required  to 

vote  or  hold  office,  1,  24,  p.  59. 
PBOSECUTIONS — to  be  conducted  in  name  of  people, 
6,  20,  p.  217. 
existing  unaffected  by  adoption  of  new  constitu- 
tion, 22,  2,  p.  419. 
right  of  trial  by  jury  secured,  1,  7,  p.  9. 
rights  of  party  accused,  1,  13,  p.  20. 
PBOTECTION — from  alien  paupers,  criminals,  etc,  19, 
1,  p.  396. 

PBOVISIONS   OF   CONSTITUTION— mandatory   and 
prohibitory,  1,  22,  p.  58. 
See   Constitution;   State   Constitutions. 
PUBLIC  DEBTS — private  property  not  to  be  taken 

for,  11,  15,  p.  304. 
PUBLIC  FUNDS — statement  of  receipts  and  expenses 
to  be  published,  4,  22,  p.  97. 
to  be  deposited  with  treasurer,  11,  16,  p.  304. 
making  profit  on,  or  using,  a  felony,   11,  17,  p. 
306. 
PUBLIC  GBANTS— power  to   tax  not  to  be  surren- 
dered or  suspended,  13,  6,  p.  366. 
PUBLIC  GBOUNDS— special  legislation  prohibited,  4, 
25,  p.  110. 

PUBLIC    IMPBOVEMENTS— in    cities,   how    to    be 

made,  11,  19,  p.  313. 
PUBLIC  OFFICEES— when  not  to  receive  extra  com- 
pensation, 4,  32,  p.  132. 
PUBLIC  SAFETY— suspension  of  writ  of  habeas  cor- 
pus, 1,  5,  p.  8. 
PUBLIC  SCHOOLS— legislature  to  provide  a  system 
of,  9,  5,  p.  228. 
what  to  include,  9,  6,  p.  228. 
property  exempt  from  taxation,  13,  1,  p.  346. 
PUBLIC  USE — in  eminent  domain  defined,  p. 
legislative  discretion,  p. 
water  rights  declared  for,  14,  1,  p.  377. 
PUBLIC  WOBKS — on  streets  of  city,  provisions  con 
cerning,  11,  19,  p.  313. 
Chinese   prohibited   from   employment   on,    19,    3, 
p.  398. 
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PUBLIC  WORKS — eight  hours  to  constitute  a  day's 
work,  Art.  20,  Sec.  17,  p.  411. 

PUBLICATION~>of  proceedings  of  each  house,  4,  10, 

p.  88. 
of  receipts  and  expenditures  at  each  session,  4, 

22,  p.  97. 
of  all  laws  and  official  writings  to  be  in  English, 

4j  24,  p.  101. 
of  judicial  decisions,  6,  16,  p.  211. 
of  proposed  city  charter,  11,  8,  p.  265. 
of  rates  of  fares  and  freights,  12,  22,  p.  341. 
of  proposed  amendments  to  constitution,  18,  1,  p. 

363. 

PUNISHMENTS— cruel  and  unusual,  prohibited,  1,  6, 
p.  8. 
for  extortion  in  rates  of  fares  and  freights,  12, 
22,  p.  341. 

QUALmCATION— of  voters,  2,  1,  p.  60. 
property  not  essential  to,  1,  24,  p.  59. 
of  members  of  legislature,  4,  4,  p.  82. 
each  house  to  judge  of,  4,  7,  p.  86. 
of  governor,  5,  3,  p.  140. 
of  lieutenant-governor,  5,  15,  p.  146. 
of  justices  of  supreme  court,  6,  23,  p.  218. 
of  judges  of  superior  courts,  6,  23,  p.  218. 
declaration  or  test  not  required,  20,  3,  p.  402. 
for  office  of  public  trust,  20,  3,  p.  402. 
for  office  of  county  commissioner,  12,  22,  p.  341. 

QUARTERING    OF    SOLDIERS— provisions   concern- 
ing, 1,  12,  p.  19. 

QUORUM — majority  of  house  to  constitute,  4,   8,  p. 
86. 
less  may  adjourn  and  compel  attendance,  4,  8,  p. 
86. 

QUO  WARRANTO— power  of  superior  court,  6,  5,  p. 
179. 

RAILROAD  COMMISSIONERS— use  of  free  passes  on 
railroads,  12,  19,  p.  339. 
to  be  elected,  12,  22,  p.  341. 
salary  and  term  of  office,  12,  22,  p.  341. 
qualification  of,  12,  22,  p.  341. 


BAILBOAD  COMMISSIONERS— not  to  be  interested 
in  any  transportation  company.  Art.  12,  Sec.  22, 
p.  341. 

as  stockholder,  creditor,  agent,  or  employecy  12,  22, 
p.  341. 

powers  and  duties  of,  12,  22,  p.  341. 

to  prescribe  nnif  orm  system  of  keeping  accounts, 
12,  22,  p.  341. 

to  fix  rates  of  fares  and  freights,  12,  22,  p.  341. 

and  publish  the  same  from  time  to  time,  12,  22, 
p.  341. 

rates  fixed  by  them  to  be  deemed  fair  and  reason- 
able, 12,  22,  p.  341. 

to  examine  books,  etc.,  of  transportation  com- 
panies, 12,  22,  p.  341. 

to  hear  and  determine  complaints,  12,  22,  p.  341. 

to  enforce  decisions  and  correct  abuses,  12,  22, 
p.  341. 

to  report  to  governor  annually,  12,  22,  p.  341. 

legislature  may  confer  further  powers,  12,  22,  p. 
341. 

or  may  remove  one  or  more  of  them,  12,  82,  p. 
341. 

vacancies  may  be  filled  by  governor,  12,  22,  p. 
341. 

appointee,  term  of  ofilce  of,  12,  22,  p.  841. 

first  election  of  districts  allotted,  12,  23,  p,  344. 

BAILROAD  COMPANIES— may  connect  at  state  line 
with  foreign  corporations,  12,  17,  p.  337. 

may  intersect,  connect,  or  cross  other  railroads,  12, 
17,  p.  337. 

delay  and  discrimination  prohibited,  12,  17,  p. 
337. 

officer,  agent,  or  employee  not  to  be  interested  in 
furnisMng  with  materials  and  supplies,  1^,  18, 
p.  338. 

nor  when  leased,  12,  18,  p.  338. 

not  to  grant  free  passes  to  state  officials,  12,  19, 
p.  339.  I 

or  passes  or  tickets  at  a  discount,  12,  19,  p.  339. 

not  to  combine  with  carriers  to  share  earnings 
in  certain  cases,  12,  20,  p.  339. 

rates  when  lowered  cannot  be  raised  without  con- 
sent of  government,  12,  20,  p.  339. 
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BAILROAD    COMPANIES — government    to    regulate 
fares  and  freights.  Art.  12,  Sec.  20,  p.  239. 
no  discrimination  between  places  or  persons,   12, 

21,  p.  340. 

fares  and  freights  to  any  station  not  to  exceed 
those  to  a  more  distant  station,  12,  21,  p.  340. 

excursion  and  commutation  tickets  at  special  rates, 
12,  21,  p.  340. 

state  to  be  divided  into  three  railroad  districts,  12, 

22,  p.  341. 

and    commissioners    elected   for   each,    12,    22,   p. 

341. 
fine    for    failure    to    comply   with    regulations    of 

commissioners,  12,  22,  p.  341. 
fine  and  imprisonment  of  officers  of  company,  12, 

22,  p.  341. 
exemplary  damages  for  excessive  charges,  12,  22, 

p.  341. 
temporary  districts,  12,  23,  p.  344. 
legislature   to   enforce  provisions,   12,   24,  p.  345. 
property  of,  how  assessed,  13,  10,  p.  372. 
apportionment  of  values,  13,  10,  p.  372. 

BAILROAD    DISTRICTS-Hrtate    to  be    divided  into 
three,  12,  22,  p.  341. 
temporary  allotment,  12,  23,  p.  344. 

BAlLBOADS — ^how   assessed   for    taxation,    13,   4,   p. 
362. 

BATES  OF  CHABGES— by  corporations,  regulation  of, 
4,  33,  p.  134. 
on  railroads,  provisions  concerning,  12,  20,  p.  339. 
to  be  fixed  by  railroad  commissioners,  12,  22,  p. 
341. 

REAL  ACTIONS— where  to  be  brought,  6,  5,  p.  179. 

REAL    ESTATE — restriction    on    tenure    by    corpora- 
tion, 12,  9,  p.  331. 

REBELLION   OB   INVASION-Hsuspension   of  habeas 
corpus,  1,  5,  p.  8. 
power  of  governor  to  suppress  or  repel,  8,  1,  p. 
223. 

RECEIPTS  AND  EXPENDITURES— to  be  pubUshed 
with  laws,  4,  22,  p.  97. 

RECESS  OF  LEGISLATURE— restriction,  payment  of 
members^  4,  14^  p.  89. 
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BECOGNIZANCES— obligationB,    etc.,    unaffected    by 

adoption  of  new  constitution,  Art.   22,  Sec.  2, 

p.  419. 
BECOMMENDATIONS— to  be  made  by  governor  at 

every  session,  5,  10,  p.  145. 
BEGOBD — of  official  acts  to  be  kept  by  secretary  of 

state,  5,  18,  p.  149. 
to  be  kept  by  railroad  companies,  12,  22,  p.  341. 
BEGOBDEB  OP  DEEDS— duty  as  to  city  charters,  11, 

8,  p.  265. 
BEDBESS   OF   GBIEVANCES— right   of   petition,   1, 

10,  p.  14. 

BEFOBMATOBY  INSTITUTIONS— legislature  to  pre- 
scribe rules,  10,  2,  p.  240. 
BEGULATION — of  court  practice,  apecial  legislation 
prohibited,  4,  25,  p.  110. 
of  rates  of  telegraph,  gas,  etc.,  companies,  4,  33^ 

p.  134. 
of  fares  and  freights  on  railroads,  12,  22,  p.  341. 
BEGISTBAB — of   voters,  in   San  Francisco,  duty  of, 

22,  6,  p.  423. 
EELATION — of  state  to  American  Union,  1,  3,  p.  6. 
BELEASE  OF  DEBT  OB  OBLIGATION-Hspecial  leg- 
islation prohibited,  4,  25,  p.  110. 
BELIGION — free  exercise  of  secured,  1,  4,  p.  7. 

teat  of  not  to  apply  to  witness  or  juror,  1,  4,  p. 

7. 
aid  to  private  corporations  and  institutions  pro- 
hibited, 4,  22,  p.  97. 
aid  to  sect  and  creed  prohibited,  4,  30,  p.  128. 

BELIGIOUS  FBEEDOM— guaranteed,  1,  4,  p.  7. 
BELIGIOUS   SECT— appropriations  prohibited,  4,  30, 

p.  128. 
BELIGIOUS  TEST — not  required  of  witness  or  juror, 

1,  4,  p.  7. 

BELIGIOUS   WOBSHIP— property  used    for,  exempt 
from  taxation,  13,  1%,  p.  360. 

BEMEDIES — ^when  cannot  be  impaired,  p. 

BEMOVAL— of  judicial  officer,  6,  10,  p.  203. 

of  Chinese  from  cities  or  towns,  19,  4,  p.*  398. 

of  supreme  court  reporter,  6,  21,  p.  218. 

of  presiding  judge  in  San  Francisco,  6,  6,  p.  198. 

BEPBESENTATION— in  legislature,  4,  6,  p.  83. 
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BEPOBTER  OF  SUPBEME  COTJBT— appointment  of, 
Art.  6,  Sec.  21,  p.  218. 
salary  and  term  of  office,  6,  21,  p.  218. 

BEPBIEVES — power  of  governor  to  grant,  7,  1,  p. 
221. 

BESEBVED  BIGHTS — of  the  people,  1,  23,  p.  59. 

BESIDENCE — for  purpose  of  voting,  what  not  to  af- 
fect, 2,  4,  p.  66. 
not  affected  by  absence  on  public  business,  20,  12, 
p.  407. 

BESIGNATION — of  governor,  who  to  act,  5,  16,  p. 
147. 

BETBOSPECTIVE  STATUTES— validity  of,  p. 

BETUBN — of  bill  by  governor,  4,  16,  p.  91. 

BETUENS  OF  ELECTION— for  governor,  5,  4,  p.  140. 
on  revision  of  constitution,  18,  2,  p.  394. 

BEVENUE  AKD  TAXATION— 13,  1,  p.  346. 

property  to  be  taxed  in  proportion  to  its  value^ 

13,  1,  p.  346. 
property   to   include   money,   credits,  bonds,   etc, 

13,  1,  p.  346. 
what  property  exempt,  13,  1,  p.  346. 
deduction  from  credits  of  debts  due  residents  of 

state,  13^  1,  p.  346. 
lands  and  improvements  to  be  separately  assessed, 

13,  2,  p.  361. 
lands  similarly  situated  and  of  equal  value  to  be 

assessed  at  same  value,  13,  2,  p.  361. 
to  be  assessed  by  sections  and  fractions  of  sec- 
tions, 13,  3,  p.  361. 
mortgage,  deed  of  trust,  etc.,  deemed  a^  interest 

in  property,  13,  4,  p.  362. 
exceptions  in  favor  of  railroad  and  other  quasi 

corporations,  13,  4,  p.  362. 
tax  a  lien  on  property  and  securities,  13,  4,  p.  362. 
if  paid   by   owner   of   security,  becomes   part   of 

debt,  13,  4,  p.  362. 
if  paid  by  owner,  to  be  deducted  from  secured 

debt,  13,  4,  p.  362. 
contracts  by  debtor  to   pay  tax  on  the   security 

void,  13,  5,  p.  365. 
power  to  tax  not  to  be  surrendered  or  suspended, 

13,  6,  p.  366. 


640  IKDXX. 

BEVENUE  AND  TAXATION— legislature  may  pro- 
vide  for  payment  by  installments,  Art.  13,  Sec. 
7,  p.  366. 

See  Assessment;  Taxation. 

REVISION  OF  CONSTITUTION— 18,  1,  p.  393. 

two-thirds  vote  of  each  house  necessary  to  com- 
mand, 18,  2,  p.  394. 

convention  for  revision,  when  to  be  elected,  18, 
2,  p.  394. 

of  what  to  consist,  18,  2,  p.  394. 

delegates,  when  to  meet,  18,  2,  p.  394. 

result  to  be  submitted  to  vote  of  people,  18,  2,  p. 
394. 

returns  and  proceedings  thereon,  18,  2,  p.  394. 

executive  to  declare  result,  18,  2,  p.  394. 

majority  of  votes  required  to  ratify,  18,  2,  p.  394. 

BIGHTS— inalienable,  1, 1,  p.  2< 

of  witnesses,  1,  6,  p.  8. 

to  bail,  1,  6,  p.  8. 

right,  of  free  assemblage,  1,  10,  p.  14. 

•f  accused  in  criminal  proceedings,  1,  13,  p.  20. 

of  foreign  residents,  1,  17,  p.  54. 

of  security  from  search  and  seizure,  1,  19,  p.  55. 

enumeration  not  to  impair  others  retained,  1,  23, 
p.  59. 

right  of  suffrage,  2,  1,  p.  60. 

Chinese  excluded  from,  2,  1,  p.  60. 

privilege  of  electors,  2,  2,  p.  64. 

from  military  duty,  2,  3,  p.  66. 
BIGHT  OP  WAY— appropriation  of,  1,  14,  p.  36. 

on  navigable  waters  not  to  be  obstructed,  15,  2, 
p.  384. 
itOADS-^local    and   special   legislation   prohibited,   4, 

25,  p.  110. 
BULES  OF  PROCEEDING — each  house  to  regulate, 
4,  9,  p.  87. 

SABBATH — ^power  to  regulate  observance  of,  1,  1,  p.  5. 
SACRAMENTO— the   seat    of   government,    20,    1,   p. 
400. 

two  superior  judges  to  be  elected,  6,  6,  p.  198. 

salary  of,  6,  17,  p.  337. 
aAPETY   AND  HAPPINESS—right  to  pursue,  1,   1, 

p.  a. 
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SALARIES — of  officers,  special  legislation  prohibited, 
Art.  4,  Sec.  25,  p.  110. 
of  governor,  5,  19,  p.  149. 
of  certain  officers  to  be  fixed  by  legislature,  5,  19, 

p.  149. 
of  justices  of  supreme  court,  6,  17,  p.  211. 
to  be  paid  by  state,  6,  17,  p.  211. 
of  judges  of  superior  court,  6,  17,  p.  211. 
half  to  be  paid  by  state  and  half  by  county,  6, 

17,  p.  211. 
of  reporter  of  supreme  court,  6,  21,  p.  218. 
of   justices   and   judges,   conditions   precedent   to 

drawing  of,  6,  24,  p.  219. 
of  superintendents  of  public  instruction,  9,  2,  p. 

225. 
of  railroad  commissioners,  12,  22,  p.  341. 
SAN  FRANCISCO — to   have   twelve   superior  judges, 
6,  6,  p.  198. 
•ne  to  be  chosen  to  preside,  6,  6,  p.  198. 
•alary  of,  6,  17,  p.  211. 
sessions  of  superior  courts,  6,  6,  p.  198. 
bonded  indebtedness  of,  11,  18,  p.  306. 
SANITARY   REGULATIONS— city,   county,   or   town 

may  enforce,  11,  11,  p.  286. 
SAN  JOAQUIN — to  hajre  two  superior  judges,  6,  6,  p. 
198. 
salary  of,  6,  17,  p.  211. 
SAN  JOSE— bonded  indebtedness  of,  11,  18,  p.  306. 
SANTA  CLARA — to  have  two  superior  judges,  6,  6, 
p.  198. 
salary  of,  6,  17,  p.  211. 
bonded  indebtedness  of,  11,  18,  p.  306. 
SCHOOL  DISTRICT — officers  cannot  be  regulated  by 
special  laws,  4,  25,  p.  110. 
prohibited  from  aiding  religious  sect  or  creed,  4, 

30,  p.    128. 
restriction   as   to   incurring   indebtedness,   11,   18, 
p.  306. 
SCHOOL  FUNDS— proceeds  of  land  sold,  etc.,  to  con- 
stitute, 9,  4,  p.  266. 
applied     exclusively    to     primary    and     grammar 

schools,  9,  6,  p.  228. 
poll  tax  to  be  paid  into,  13,  12,  p.  375. 
SCHOOL  LANDS— sale  of,  9,  4,  p.  226. 

Constitution— -41 
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SCIBNTIPIC  IMPEOVEMENT— to  be  promoted,  Art 

9,   Sec.    1,   p.    225. 
SEAL  OF  STATE— in  custody  of  governor,  5,  13,  p. 

146. 
SEARCHES   AND   SEIZUBES— unreasonable   prohib- 
ited,  1,    19,   p.   55. 
warrant  to  issue  only  on  probable  cause,  1,  19,  p. 
55. 
SEAT  OF  GOVEBNMENT— at  Sacramento,  20,  1,  p. 
400. 
provision  for  change  of,  20,  1,  p.  400. 
SECRETARY  OF  STATE— subject  to  impeachment,  4, 
18,  p.  94. 
to  countersign  grants  and  commissions,  5,  14,  p. 

146. 
mode  and  time  of  election  of,  5,  17,  p.  148. 
term  of  office,  5,  17,  p.  148. 
to  keep  record  of  official  acts,  5,  18,  p.  149. 
duties  of,  5,  18,  p.  149. 
compensation  for  services,  5,  19,  p.  149. 
duty  as  to  city  charters,  11,  8,  p.  265. 
to  canvass  returns  on  revision  of  constitution,  18, 

2,  p.  394. 
to  furnish  paper  for  ballots  for  new  constitution, 
22   5   p   422 
SECTARIAN '     INFLUENCES— university      excluded  ! 

from,  9,  9,  p.  233. 
SECTARIAN   PURPOSES— appropriations   prohibited, 

4,  30,  p.  128. 
SECTARIAN  SCHOOLS— to  receive  no  public  aid,  9, 

8,  p.  233. 
SECURITIES— taxation  of,  13,  4,  p.  362. 
how  assessed,  13,  4,  p.  362. 

contract  of  debtor  to  pay  tax  void,  13,  5,  p.  365. 
SECURITY — from  unreasonable  searches  and  seizures, 

1,  19,  p.  55, 
SEIZURES— -unreasonable  prohibited,  1,  19,  p.  55. 
SENATE — ^legislative  powers  vested  in,  4,  1,  p.  74. 

number  of  members  of,  4,  5,  p.  82.  | 

a  court  of  impeachment,  6,  1,  p.  152.  \ 

may  remove  justices  or  judges,  6,  10,  p.  203. 
SENATORS — when  and  how  chosen,  4,  4,  p.  82. 
term  of  office,  4,  4,  p.  82. 
number  of,  4,  5,  p.  82. 
allotment  of,  4,  5,  p.  82. 
to  try  all  impeachments  6,  1,  p.  158. 
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SENATORS— to  be  on  oath,  Art.  4,  Sec.  17,  p.  93. 
for  what  offices  disqualified,  4,  19,  p.  95. 
to  be  under  oath  or  affirmation,  6,  1,  p.  152. 

SENATOR  OF  UNITED  STATES— governor  disquali- 
fied for,  6,  20,  p.  151. 

SENATORIAL  AND  ASSEMBLY  DISTRICTS— divi- 
sion of  state,  4,  6,  p.  83. 

SENTENCE — ^power   of    governor   to    Buspend    execu- 
tion of,  7,  1,  p,  221. 

SEPARATE  PROPERTY— of  huaband  and  wife,  20, 
8,  p.  405. 

SERVANT  OF  STATE— not  to  receive  extra  compen- 
sation, 4,  32,  p.  132. 

SESSIONS  OP  LEGISLATURE— whea  to  commence, 

4,  2,  p.  81. 
limitation  of,  4,  2,  p.  81. 

to  be  open,  except,  4,  13,  p.  89. 
of  superior  courts,  6,  7,  p.  201. 
ef  superior  courts  in  San  Francisco,  8,  6,  p.  198. 
SEX — not  to  disqualify  for  pursuit  of  lawful  business, 
20,  18,  p.  412. 
not  to  disqualify  for  admission  inte  colleges,  20, 

18,  p.  412. 
not  to '  debar  from  admission  to  university,  9,  9, 
p.  233. 
SHARES  OF  STOCK— contracts  for  sale  oa  margin 
void,  4,  26,  p.  125. 
legislature  may  regulate  purchase  and  sale  of,  4, 
26,  p.  125. 
SHERIFF— legislature  to  provide  for  election  of,  11, 

5,  p.  248. 

SINKING  FUND— to  be  created  to  meet  interest  and 

debts,  11,  18,  p.  306. 
SLAVERY— prohibited,  1,  18,  p.  55. 

coolieism  declared  a  form  of,  19,  4,  p.  398. 
SOLDIERS — not  to  be  quartered  in  time  of  peace,  1, 

12,  p.  19. 
SONOMA — two  superior  judges  to  be  elected,  6,  6,  p. 

198. 
salary  of  judges,  6,  17,  p.  211. 
SPEAKER  OF  ASSEMBLY— duty  on  election  returns 

for  governor,  5,  4,  p.  140. 
SPEECH— liberty  of  secured,  1,  9,  p.  13. 
SPECIAL  ACTS— prohibited  in  certain  cases,  4,  25, 

p.  110. 
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SPECIAL    ASSESSMENTS— for    city    improvements, 

Art.  11,  Sec.  19,  p.  313. 
SPECIAL  COMMISSION— powers  not  to  be  delegated 

to,  11,  13,  p.  301. 
SPECIAL  LEGISLATION— in  certain  matters  prohib-  . 
ited,  4,  25,  p.  110. 
prohibited  where  general  laws  apply,  4,  25,  p.  110. 
SPECIAL    PRIVILEGES     AND    IMMUNITIES— re- 
striction on  grant,  1,  21,  p.  56. 
when  validity  to  cease,  12,  6,  p.  330. 
SPECIAL  RIGHTS — cannot  be  granted  by  special  acts, 

4,  25,  p.  110. 
SPECIAL  SESSIONS— of  legislature,  how  convened,  5,  , 

9,  p.  145. 
X>ower  to  act  in,  5,  9,  p.  145. 
SPECIAL  STATUTE — not  to  create  municipal  corpo- 
ration, 11,  6,  p.  254. 
STAINING  ARMY — not  to  be  kept  in  time  of  peace, 

1,  12,  p.  19. 
STATE — ^a  part  of  the  Union,  1,  3,  p.  6. 
police  powers  of,  4,  1,  p.  79. 
subdivision  into  senatorial  and  assembly  districts, 

4,  6,  p.  83. 
authority  over  institutions  supported  by  state  aid, 

4,  22,  p.  97. 
prohibited  to  subscribe  for  corporation  stock,  4, 

31,  p.  129. 
not  to  loan  its  credit,  12,  13,  p.  334. 
nor  subscribe  for  corporation  stock,  12,  13,  p.  334. 
to  be  divided  into  thr«e  railroad  districts,  12,  22, 

p.  341. 
property  of  exempt  from  taxation,  13,  1,  p.  846. 
to  replace  university  fund,  9,  9,  p.  233. 
counties  as  subdivisions  of^  11,  1,  p.  243. 
division  into  railroad  districts,  12,  22,  p.  341. 
eontrol  of  water  rights,  14,  1,  p.  377. 
suits  against,  20,  6,  p.  404. 

boundary  of,  21,  p.  415.  , 

STATE    BOARD    OF    EQUALIZATION— constitution  J 

of,  13,  9,  p.  368.  ' 

election,  qualification,  and  term  of  office,  13,  9,  p. 

368. 
duties  of  office,  13,  9,  p.  368. 

to  assess  railroads  and  their  property,  13,  10,  p. 
S72. 


INDEX.  645 

STATE  BOARD  OF  HEALTH— legislature  to  provide 

for,  Art.  20,  Sec.  14,  p.  407. 
STATE  CONSTITUTIONS— defined,  p.  vii. 
interpretation  and  construction,  p.  yii. 
construction  of  terms,  p.  vii. 

provisions,   mandatory   and  prohibitory,  1,  22,   p. 
58. 

STATE   CONTRACTS— power  of  taxation  not   to   be 
surrendered,  13,  6,  p.  366. 

STATE    INDEBTEDNESS— restriction    on    power    of 

legislature,  16,  1,  p.  385. 
limit  to  aggregate  debt,  16,  1,  p.  385. 
provisions  to  be  made  to  pay  interest,  16,  1,  p. 

385. 
as  well  as  for  principal,  16,  1,  p.  385. 
provisions  as  to  laws  creating  debts,  16,  1,  p.  385. 

STATE  INSTITUTIONS  AND  PUBLIC  BUILDINGS 
— alone  entitled  to  appropriations,  10,  1',  p.  239. 

STATE  LANDS — to  be  granted  only  to  actual  settlers, 
17,  3,  p.  390. 
parcels  not   to  exceed  three  hundred  and  twenty 
acres,  17,  3,  p.  390. 

STATE   OFFICERS— subject   to   impeachment,   4,   18, 

p.  94. 
election  and  term  of  office,  5,  17,  p.  148. 
compensation  of,  5,  19,  p.  149. 
not  to  accept  free  passes  on  railroads,  12,  19,  p. 

339. 
STATE    PRISON    DIRECTORS— board    of,  10,  1,  p. 

239. 
of  whom  to  consist,  10,  1,  p.  239. 
term  of  office,  10,  1,  p.  239. 
classification  of,  10,  1,  p.  239. 
term  of  appointee  to  vacancy,  10,  1,  p.  239. 
to  have  charge  of  state  prison,  10,  2,  p.  240. 
duties  of,  10,  2,  p.  240. 
to  appoint  warden  and  clerk,  10,  3,  p.  240. 
or  remove  them  for  cause,  10,  3,  p.  240. 
no  compensation  other  than  expenses  incurred,  10, 

4,  p.  240. 
powers  and  duties  to  be  regulated  by  law,  10,  5, 

p.  240. 
convict  labor  to  be  regulated,  10,  6,  p.  241. 
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STATE  SCHOOL  TAX— to  be  applied  exclusively  to 
primary   and  grammar  schools,  Art.   9,  Sec.  6, 
p.  228. 
STATE  TAXES — municipal  corporations  not  to  be  re- 
leased, 11,  10,  p.  286. 

See  Revenue  and  Taxation. 
STATEMENT  OF  RECEIPTS  AND  EXPENDITURES 
TO  BE  PUBLISHED— 4,  22,  p.  97. 
of  taxable  property  to  be  made,  13,  8,  p.  366. 
STATUTES— enacting  clause  of,  4,  1,  p.  74. 
validity  of,  p.  x. 
in  part  invalid,  p.  xiv. 
power  to  declare  unconstitutional,  p.  x. 
creating  state  debts,  provisions  in,  16,  1,  p.  385. 
constitutionality  of,  p.  xiv. 
STOCK   OF   CORPORATIONS— state  prohibited  from 
subscribing  for,  4,  31,  p.  129. 
not  to  be  issued  except  for  money,  labor,  etc.,  12, 

11,  p.  333. 

fictitious  increase  to  be  void,  12,  11,  p.  333. 
state  not  to  be  interested  in,  12,  13,  p.  334. 
office   to   be   maintained  for   transfer  of,   12,   14, 

p.  334. 
subject  to  assessment  for  taxation,  13,  1,  p.  346. 
STOCK  BOARD — legislature  to  control  sales  of  stock, 

4,  26,  p.  125. 
STOCK  EXCHANGE— to  be  subject  to  control  of  leg- 
islature, 4,  26,  p.  125. 
STOCK     MARKET — legislature     to    control    sales    of 

stocks,  4,  26,  p.  125. 
STOCKHOLDER — incompetent  to  appointment  to  reg- 
ulate charges,  4,  33,  p.  134. 
individual  and  personal  liability  of,  12,  3,  p.  323. 
rights   on   voting  for   managers  or   directors,   12, 

12,  p.  333. 

to  have  free  acisoss  to  books,  etc.,  of  corporation, 

12,  14,  p.  334. 
STOCK  OR  BONDS — of  corporation,  restriction  on  i»- 

sue,  12,  11,  p.  333. 
fictitious  increase  void,  12,  11,  p.  333. 
STOCKHOLDERS — subscription  to  be  kept  in  books, 

12,  14,  p.  334. 
STOCKS— taxable,  13,  1,  p.  346. 
STORAGE — charges  to  be  regulated  by  legislature,  4, 

33,  p.  134. 

STREET  ASSESSMENTS— pp. 
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8TBEETS — proceedings  for  improvement  of,  Art.  11, 

Sec.  19,  p.  313. 
estimate  of  costs  and  expenses,  11,  19,  p.  313. 
assessment   in   proportion   to   benefits,    11,    19,   p. 

313. 
to  be  first  collected  and  paid  ii^to  treasury,  11, 

19,  p.  313. 
may  be   used  hj  gas  and  water   companies,   11, 

19,  p.  313. 

municipality  to  regulate  rates  for  gas  and  water, 
11,  19,  p.  313. 
STREETS  AND   ALLEYS— local   and  special  legisla- 
tion prohibited,  4,  25,  p.  110. 
STUDENT — absence   not  to   prejudice  right   to   vote, 

2,  4,  p.  66. 
STYLE — of  process,  6,  20,  p.  217. 
SUBJECT  OP  ACT— to  be   embraced  in  title,  4,  24, 

p.  101. 
SUBSCBIPTION— to  stock  to  be  entered  on  books,  12, 

14,  p.  334. 
SUCCESSION— special  legislation  prohibited,  4,  25,  p. 

110. 
SUFFBAGE— right  to,  who  entitled,  2,  1,  p.  60. 
who  prohibited,  2,  1,  p.  60. 
privilege  of  electors,  2,  2,  p.  64. 
persons  convicted  of  crimes  disqualified  from,  20, 

11,  p.  406. 
freedom  of,  to  be  protected,  20,  11,  p.  406. 
SUITS  AGAINST  STATE— subject  to  direction  of  law, 

20,  6,  p.  404. 

SUNDAY  LAWS — power  of  state  to  enact,  pp. 
8UPEBINTENDENT  OF  PUBLIC  INSTBUCTION— 
an  executive  officer,  9,  3,  p.  226. 
to  be  elected,  9,  3,  p.  226. 
when  elected,  22,  10,  p.  425. 
salary,  when  to  enter  on  office,  9,  2,  p.  225. 
SUPEBINTENDENT  OF  PRINTING— to  furnish  cop- 
ies of  new  constitution,  22,  4,  p.  421. 
to  furnish  ballots  for,  to  county  clerks,  22,  5,  p. 
422. 
SUPEBINTENDENT  OF  SCHOOLS— for  county,  elec- 
tion of,  9,  3,  p.  226. 
two  or  more  counties  may  unite,  9,  3,  p.  226. 
SUPEBINTENDENT    OF    STBEETS— control   of   use 
of  streets,  11,  19,  p.  313. 
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SUPERIOR    COURT—invested   with    judicial   power, 

Art.  6,  Sec.  1,  p.  152. 
appellate  jurisdiction  of,  6,  5,  p.  179. 
jurisdiction  of,  6,  5,  p.  179. 
power  of  naturalization,  6,  5,  p.  179. 
appellate   junsdiction   from  justice's   court,  6,  5, 

p.  179. 
always  open,  certain  days  excepted,  6,  5,  p.  179. 
may  issue  writs,  6,  5,  p.  179. 
for  each  county,  6,  6,  p.  198. 
judges  may  apportion  business,  6,  7,  p.  201. 
judges  of  different  counties  may  interchange,  (5, 

8,  p.  202. 
provision  of  judge  pro  tempore,  6,  8,  p.  202. 
judge  pro  tempore  to  be  a  member  of  the  bar,  6, 

8,  p.  202. 
to  be  a  court  of  record,  6,  12,  p.  209. 
to  appoint  commissioners,  6,  14,  p.  210. 
salary  of,  when  payable,  6,  17,  p.  211. 
judges  not  eligible  for  other  office,  6,  23,  p.  218. 
not  to  practice  law,  6,  22,  p.  218. 
SUPERVISORS— legislature   to   provide     for   election 

of,  11,  5,  p.  248. 
classificrition  of,  11,  7,  p.  263. 
constitute    county   boards   of   equalization,   13,   9, 

p.  368. 
duties  and  authority  of,  13,  9,  p.  368. 
duty  as  to  common  schools,  9,  7,  p.  230. 
as  to  examination  of  teachers,  9,  7,  p.  230. 
to  fix  water  rates,  14,  1,  p.  377. 
compulsory  process  on  failure,  14,  1,  p.  377. 
SUPREME  COURT—invested  with  judicial  powers,  6, 

1,  p.  152. 
to  consist  of  chief  justice  and  six  justices,  6,  2, 

p.  155. 
may  sit  in  departments  or  in  bank,  6,  2,  p.  155. 
to  be  always  open,  6,  2,  p.  155. 
to  be  divided  into  departments  one  and  two,  6,  2, 

p.  155. 
justices  to  be  assigned,  6,  2,  p.  155. 
competent  to  sit  in  either  department,  6,  2,  p.  155. 
may  freely  interchange,  6,  2,  p.  155. 
each   department   to   hear   and   determine    causes, 

6,  2,  p.  155. 
three  justices  necesaarj  to  act,  6,  2,  p.  155. 
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SUPREME  COUBT— justice  may  act  at  chambers,  Art. 

6,  Sec.  2,  p.  155. 
concurrence  of  three  necessary  to  judgment,  6,  2, 

p.  155. 
chief  justice  to  apportion  business,  0,  2,  p.  155. 
may  order  question  heard  in  bank,  6,  2,  p.  155. 
either  before  or  after  judgment,  6,  2,  p.  155. 
order  to  be  made  within  thirty  days,  6,  2,  p.  155. 
and  concurred  in  by  two  justices,  6,  2,  p.  155. 
its  effect  is  to  vacate  judgment,  6,  2,  p.  155. 
four  justices  may  order  hearing  in  bank,  6,  2,  p. 

155. 
judgment  final  if  order  not  made  in  time,  6,  2,  p. 

155. 
judgment  by  department  not  final  till  thirty  days, 

6,  2,  p.  155. 
unless  approved  by  chief  justice  and  two  justices, 

6,  2,  p.  loS. 
chief  justice  may  convene  court  in  bank  at  any 

time,  6,  2,  p.  155. 
to  preside,  6,  2,  p.  155. 
concurrence  of  four  necessary  for  judgment,  6,  2, 

p.  155. 
if  four  do  not  concur  all  qualified  must  sit,  0,  2, 

p.  155. 
and  concurrence  of  four  necessary  to  judgment,  6, 

2,  p.  155. 

decisions  in  all  cases  to  be  in  writing,  0,  2,  p.  155. 
and  grounds  to  be  set  forth,  6,  2,  p.  155. 

chief   justice   may   preside   in   either   department, 

6,  2,  p.  155. 
justices  assigned  to  select  one  to  preside,  6,  2,  p. 

155. 
when  may  select  chief  justice,  6,  2,  p.  155. 

when  chief  justice  and  justices  to  be  elected,  6, 

3,  p.  160. 

term  of  office,  6,  3,  p.  160. 

justices  first   elected   to  classify  by  lot,  6,  3,  p. 

160. 
■o  as  to  vacate  two  seats  every  four  years,  6,  3,  p. 

160. 
entry  of  classification  on  minutes,  6,  3,  p.  160. 
and  to  be  filed  with  secretary  of  state,  6,  3,  p. 

160. 
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SUPREME  COURT — ^in  case  of  vacancy  gOTcrnor  to 
appoint,  Art.  6,  Sec.  3,  p.  160. 

first  election  under  new  eonstitution,  6,  3,  p.  160. 

opinions  to  be  published,  6,  16,  p.  211. 
SUPREME  COURT  COMMISSION— 6,  25,  p.  220. 
SURVEYOR  QENERAL— aubjeet  to  impeachment,  4, 
18,  p.  94. 

mode  and  time  of  election,  5,  17,  p.  148. 

compensation  of,  5,  19,  p.  149. 

legislature  may  abolish  office,  5,  19,  p.  149. 
SUTT£R^-a  superior  judge  to  be  elected,  6,  6,  p.  198. 

salary  of  judge,  6,  17,  p.  211. 

TAX — appellate  jurisdiction   of  supreme   court,  6,  4, 
p.  161. 

original   jurisdiction   of   superior   court,   6,   5,  p. 
179. 

commutation  of  prohibited,  11,  10,  p.  286. 

assessment   and   collection  by  municipal  corpora- 
tions, 11,  12,  p.  297. 
TAXATION — local  and  special  legislation  prohibited, 
4,  25,  p.  110. 

property  cannot  be  exempted  by  special  acts,  4, 
25,  p.  110. 

assessment  of  revenue  under  township  organiza- 
tion, 11,  4,  p.  246. 

for  municipal  purposes,  restriction  of  legislature, 
11,  12,  p.  297. 

municipal  corporations  may  be  invested  with  pow- 
ers of,  11,  12,  p.  297. 

to  be  in  proportion  to  values,  13,  1,  p.  346. 

what  property  taxable,  p.  349. 

valuation  of  property,  p.  356. 

for  public  improvements,  p.  358. 

assessment  according  to  vidue,  p.  355. 

exemption   from,  p.   353. 

licenses,  357. 

land  and  improvements  to  be  separately  assessed, 
13,  2,  p.  361. 

of  sectionized  and  unsectionized  lands,   13,  3,  p. 
361. 

securities  taxable,  13,  4,  p.  362. 

a  lien  on  property  and  securities,  13,  4,  p.  362. 

contract  to  pay  tax  on  loan  void,  13,  5,  p.  365. 

power  of,  cannot  be  surrendered  in  grant  or  con- 
tract, 13,  6,  p.  366. 
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TAXA.TION — ^payment  by  installments,  Art.  13,  See. 

7,  p.  366. 

sworn  statement  to  be  given  annually,  13,  8,  p. 

366. 
of  property  held  at  a  certain  day  and  hour,  13, 

8,  p.  366. 

state  board  of  equalization  to  be  elected,  13,  9, 

p.  368. 
county  board  of  equalization,  who  constitute,  13, 

9,  p.  368. 

duties  of  board,  13,  9,  p.  368. 

property,  where  assessed,  13,  10,  p.  372. 

state  board  to  assess  property  of  railroads  in  more 

than  one  county,  13,  10,  p.  372. 
and  apportion  amount  among  the  counties,  13,  10, 

p.  372. 
in  proportion  to  number  of  miles  in  each,  13,  10, 

p.  372. 
income  taxes  may  be  assessed,  13,  11,  p.  375. 
annual  poll  tax  may  be  levied,  13,  12,  p.  375. 
legislature  to  carry  out  constitutioncd  provisions, 

13,  13,  p.  376. 

See  Assessment;   Bevenue  and  Taxation. 
TAXPAYER — statement,  when  to  be  made,  13,  8,  p. 

366. 
TEACHEBS — examination     under     control     of     local 

boards,  9,  7,  p.  230. 
certificates  on  examination,  9,  7,  p.  230. 
TECHNICAL  SCHOOLS— may  be  established,  9,  6,  p. 

228. 
TELEGBAPH  COMPANIES— legislature  may  regulate 

charges,  4,  33,  p.  134. 
TEN  DAYS — ^after  session  given  for  approval  of  bill, 

4,  16,  p.  91. 
TEBM  OP  OFFICE — of  assemblymen,  4,  3,  p.  82. 
of  senators,  4,  4,  p.  82. 
of  governor,  5,  2,  p.  140. 
of  lieutenant-governor,  5,  15,  p.  146. 
of  state  officers,  5,  17,  p.  148. 
of  justices  of  supreme  court,  6,  3,  p.  160. 
of  judges  of  superior  courts,  6,  6,  p.  198. 
of  superintendent   of   public   instruction,  9,  2,  p. 

225. 
of  county  superintendent  of  schools,  9,  3,  p.  226. 
of  state  prison  directors,  10,  1,  p.  239. 
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TERM  OP  OFFICE— of  county  officers,  Art.  11,  Sec 
5,  p.  248. 
of   city,  county,  and  township  officers,   11,  9,  p. 

284. 
of  county  officers  not  to  be  extended,  11,  9,  p. 

284. 

of  railroad  commissioners,  12,  20,  p.  339.  i 

of  state  board  of  equalization,  13,  9,  p.  368. 
not  herein  provided  to  be  declared  by  ^aw,  20,  16,  j 

p.  408.  ; 

not   to   exceed   four  years  under  statute,  20,   16, 

p.  408. 
when  to  commence,  20,  20,  p.  413.  j 

at  first  election,  20,  20,  p.  413.  I 

TEST — not  required  as  a  qualification  for  office,  20, 

3,  p.  402. 
TESTIMONY— on  prosecution  for  lobbying,  4,  35,  p. 

136. 
TEXT-BOOKS— shall  be  adopted  by  local  boards,  9, 
7,  p.  230. 
not  to  be  changed  within  four  years,  9,  7,  p.  230. 
THREE-FIFTHS'  VOTE— required  to  amend  city  char- 
ter, 11,  8,  p.  265. 
TICKETS— in  lottery,  sale  of  prohibited,  4,  26,  p.  125. 
on  transportation  lines  not  to  be  given  at  a  dis- 
count, 12,  19,  p.  339. 
free  tickets  prohibited  to  state  officers,  12,  19,  p. 

339. 
exception  as  to  railroad  commissioners,  12,  21,  p. 
340. 
TIDE    LANDS — owners   of   not   to    exclude    right   of 
way  over  waters  adjoining,  15,  2,  p.  384. 
within  two  utiles  of  cities  or  towns  to  be  with- 
held from  sale  or  grant,  15,  3,  p.  384. 
TITLE  OF  ACT— to  express  the  subject,  4,  24,  p.  101. 
TOLLS — appellate  jurisdiction  of  supreme  court,  6,  4, 
p.  161. 
original   jurisdiction   of   superior   court,   6,   5,   p. 
179. 
TORTS — imprisonment  for,  1,  15,  p.  46. 
T6WN   COUNCIL — to   fix   water   rates   annually,   14, 

1,  p.  377. 
TOWN  GOVERNMENTS— 11,  6,  p.  254. 
TOWN  PLATS— special  legislation  prohibited,  4,  25, 
p.  110. 
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TOWNS — ^may    make   police    or   sanitary   regulations, 

Art.  11,  Sec.  11,  p.  286. 
legislature    may   vest    power   of   taxation   in,    11, 

12,  p.  297. 
to  appoint  inspection  officers,  11,  14,  p.  304. 
money  collected  to  be  paid  into  treasury,  11,  16, 

p.  304. 
restriction  on  power  to  incur  debts,  11,  18,  p.  306. 
provisions  to  be  made  for  payment,  11,  18,  p.  306. 
liabilities  of,  when  void,  11,  18,  p.  306. 
may   protect   themselves   from   alien   paupers,   19, 

1,  p.  396. 
may  remove  Chinese,  19,  4,  p.  398. 
TOWNSHIPS — prohibited  from  giving  or  loaning  cred 

it,  4,  31,  p.  129. 
legislature  to  provide  for  organization  of,  by  gen- 
eral laws,  11,  4,  p.  246. 
assessment   and   collection    of   revenue,    11,   4,   p. 

246. 
election  and  appointment  of  officers,  11,  5,  p.  248. 
may  make  police  and  sanit&ry  regulations,  11,  11, 

p.  286. 
power  of  taxation  may  be  delegated  to,  11,  12,  p. 

297. 
TOWNSHIP  OFFICEBS— to  be  goreraed  by  general 

laws  only,  4,  25,  p.  110. 
THREE-FOURTHS    OF   JURY— may   render   verdict, 

1,  7,  p.  9. 
TRANSFER — of  corporation  stock,  where  to  be  made, 

12,  14,  p.  334. 
TRANSMISSION— of  property  rights  of  foreigner,  1, 

17,  p.  54. 
TRANSPORTATION  COMPANIES— are  common  car- 
riers, 12,  17,  p.  337. 
light  to  connect  with  companies  at  state  line,  12, 

17,  p.  337. 
delay  or  discrimination  prohibited,  12,  17,  p.  337. 
supplies  or  materials  not  to  be  furnished  by  offi- 
cer or  agent  of  company,  12,  18,  p.  338. 
not  ta  grant  free  passes  to  state  officials,  12,  19, 

p.  339. 
acceptance  of  such  a  forfeiture  of  office,  12,  19, 

p.  339. 
exception   as   to   railroad   commissioners,    12,    19, 

p.  339. 
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TBAN8POETATTON    COMPANIES— combination    ^- 

tween  prohibited,  Art.  12,  Sec.  20,  p.  339. 
fares  and  freights  once  lowered  cannot  be  raised 

without  consent  of  government,  12,  20,  p.  339. 
government    has    power    to    regulate    fares    and 

freights,  12,  20,  p.  339. 
discrimination  as  to  persons  and  places  prohibited, 

12,  21,  p.  340. 
charges   to   way   stations   not   to   exceed   charges 

to  stations  beyond,  12,  21,  p.  340. 
excursion    and    commutation    tickets    may    be    at 

special  rates,  12,  21,  p.  340. 
state  to  be  divided  into  three  districts,  12,  22,  p. 

341. 
a  railroad  commission  to  be  elected,  12,  22,  p.  341. 
salary  and  term  of  office,  12,  22,  p.  341. 
qualification    and    disqualification    for    the    office, 

12,  22,  p.  341. 
act  of  majority  to  be  the  act  of  all,  12,  22,  p.  341 
powers  and  duties  of  commission,  12,  22,  p.  341 
power  to  fix  rates  of  fares  and  freights,  12,  22, 

p.  341. 
rates  fixed  deemed  fair  and  reasonable,  12,  22,  p. 

341. 
penalty  for  failure  to  conform  to  rates  as  fixed, 

12,  22,  p.  341. 
imprisonment  of  officer,  agent,  etc.,  12,  22,  p.  341. 
exemplary  damages  recoverable,  12,  22,  p.  341. 
TREASON— in  what  consists,  1,  20,  p.  56. 

evidence  necessary  to  convict  of,  1,  20,  p.  56. 
reprieve  and  pardon  in  case  of,  7,  1,  p.  221. 
TREASUREE — subject  to  impeachment,  4,  18,  p.  94. 
refunding   moneys,   special   legislation  prohibited 

4,  25,  p.  110. 
mode  and  time  of  election,  5,  17,  p.  146. 
term  of  office,  5,  17,  p.  148. 
compensation  of,  5,  19,  p.  149. 
to  canvass  returns  on  revision  of  eonatitution,  18, 

2,  p.  394. 
TREASURY- money,  when  and  how  drawn,  4,  32,  p.  97. 
members  of  legislature  to  be  paid  out  of,  4,  23, 

p.  101. 
special    statute    cannot    authorize    refunding    of 

money,  4,  25,  p.  110. 
TREATY— of  Guadalupe  Hidalgo,  p.  547. 
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TEIAL  BY  JURY— right  to,  Art.  1,  Sec,  7,  p.  9, 
three-fourths  may  render  verdict,  1,  7,  p.  9. 
right  to  jury  may  be  waived  by  consent,  1,  7,  p.  9. 
in  criminal  cases  not  felonies,  1,  7,  p.  9. 
no*  person  to   be  twice   in  jeopardy   of  same  of- 
fense, 1,  13,  p.  20. 
Bor  compelled  to  be  witness  against   himself,   1, 
13,  p.  20. 
TRIAL  FOR  LIBEL— evidence  in,  1,  9,  p.  13. 
TRIAL  OF  IMPEACHMENT— 4,  17,  p.  93. 
TRUSTEES — of    corporations    and    companies,    liable 

for  embezzlement,  12,  3,  p.  323. 
TWO-THIRDS    VOTE— required    to    pass    bill    over 
veto,  4,  16,  p.  91. 
for  conviction  on  impeachment,  4,  17^  p.  93. 
for  increasing  or  diminishing  number  of  judges, 

6,  9,  p.  202. 
for  removal  of  justices  and  judges,  6,  10,  p.  203. 
for  removal  of  county  seat,  11,  2,  p.  243. 
on   proposed   amendments   to    constitution,   18,   1, 

p.  393. 
on  revision  of  constitution,  18,  2,  p.  394. 

UNAUTHORIZED   AGREEMENT—nuU   and   void,   4, 

32  D,  132. 
UNCULTIVATED   LANDS— at   what   value   assessed, 

13,  2,  p.  361. 
UNDUE    INFLUENCE— on    elections    prohibited,    20, 

11,  p.  406. 
UNIFORM   OPERATION   OF   GENERAL   LAWS— 1, 

11,  p.  15. 
UNITED  STATES — official  incompetent  to  hold  state 
office,  4,  20,  p.  96. 
property  exempt  from  taxation,  13,  1,  p.  346. 
UNITED  STATES  CONSTITUTION— p.  515. 
UNITED  STATES  SENATOR— governoTr  ineligible  to 

office  of,  5,  20,  p.  151. 
UNIVERSITY — appropriations,    when    prohibited,    4, 
30,  p.  128. 
to  constitute  a  public  trust,  9,  9,  p.  233. 
organization  and  government  of,  9,  9,  p.  233. 
legislative  control  over,  9,  9,  p.  233. 
to  be  independent  of  political  and  sectarian  con- 
trol, 9,  9,  p.  233. 
fund,  how  appropriated,  9,  9,  p.  233. 
sex  not  to  debar  adoussion  to,  9,  9,  p.  233. 
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USB    OP   STREETS— by   gas    and   water   companies, 
Art.  11,  Sec.  19,  p.  313. 
conditions  of,  11,  19,  p.  313. 

VACANCY— in  legislature,  how  flUed,  4,  12,  p.  8^ 
in  office,  when  filled  by  governor,  5,  8,  p.  141. 
in  office  of  governor,  how  filled,  5,  15,  p.  146. 
to  fill  vacancy  in  justices  of  supreme  court,  6,  3, 

p.  160. 
in  superior  court,  6,  6,  p.  198. 
of  state  prison  directors,  how  filled,  10,  1,  p.  239. 
in   board   of   supervisors,  by  whom   filled,   11,   7, 

p.  263. 
in  office  of  railroad  commission,  12,  22,  p.  341. 
VALIDATING  ACTS— of  deeds,  wills,  etc.,  by  special 

legislation,  prohibited,  4,  25,  p.  110. 
VALIDITY— of  statutes,  p.  x. 
when  in  part  invalid,  p.  xiv. 

See  Statutes. 
VENUE— special  acts  to  change  prohibited,  4,  25,  p. 

110. 
VETO — power  of  governor,  4,  16,  p.  91. 

two-thirds    of    members    elected    may    pass    bill 
over,  4.  16,  p.  91. 
VIVA  VOCE— elections  by   legislature   to  be,  4,   28, 

p.  128. 
VOCATION — sex    not    to    disqualify   from    following, 

20,  18,  p.  412. 
VOTE — ^property  qualification   not   to  be  required,   1, 

24,  p.  59. 
'      qualification  for  right  to,  2,  1,  p.  60. 
to  be  by  ballot,  2,  5,  p.  66. 
on  election  by  legislature  to  be  viva  voce,  4,  28, 

p.  128. 
and  entered  on  journal,  4,  28,  p.  128. 
on  removal  of  county  seat,  11,  2,  p.  243. 
two-thirds  required,  11,  2,  p.  243. 
on  organization  of  county  governments,  11^  4,  p. 

246.  I 

on  city  charter,  how  taken,  11,  8,  p.  265.  I 

three-fifths  required,  11,  8,  p.  265.  ' 

corporations  may  cumulate  or  distribute^  12,   12, 

p.  333. 
to  be  taken  on  creation  of  state  debt,  16,  1,  p. 
385. 
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VOTE — on  proposed   amendment  to  constitution,  Art. 
18,  Sec.  1,  p.  393. 
on  revision  of  constitution,  18,  2,  p.  394. 
VOTERS — property   qualification  not  required,  1,  24, 
p.  59. 
who  are  and  who  are  not,  2,  1,  p.  60. 
privilege  from  arrest,  2,  2,  p.  64. 
exemption  from  militia  duty,  2,  3,  p.  66. 
residence,  test  of,  2,  4,  p.  66. 

persons     convicted    of     certain    crimei     diflfran* 
chised,  20,  11,  p.  406. 
VOTING  MACHINES— use  of,  2,  6,  p.  67. 

WAIVER^^f  right  to  trial  by  jury,  1,  7,  p.  9. 
WARDEN  OF  STATE  PRISON— appointment  of,  10, 
3,  p.  240. 
power  to   appoint   officers  and  employees,   10,  3, 

p.  240. 
duties  to  be  defined  by  legislature,  10,  5,  p.  240. 
WARRANTS — of  arrest,  issuance  of,  1,  19,  p.  55. 
WATER — right  to  introduce  into  cities,  etc.,  11,  19,  p. 

313 
WATER  AND  WATER  RIGHTS— 14,  1,  p.  377. 

appropriation  declared  a  public  use,  14,  1,  p.  377. 
subject  to  regulation  and  control  of  state,  14,  1, 

p.  377. 
rates  to  be  fixed  by  supervisors  annually,  14,  1, 

p.  377. 
order,  when  to  take  effect,  14,  1,  p.  377. 
peremptory  process  on  failure  to  fix  rates,  14,  1, 

p.  377. 
forfeiture  of  franchise  for  collecting  other  than 

established  rates,  14,  1,  p.  377. 
right  to  collect  rates  a  franchise,  14,  2,  p.  382. 
to  be  exercised  under  authority  of  law,  14,  2,  p. 
382 
WATER   COMPANIES— in    cities,    right   to    regulate 

charges,  11,  19,  p.  313. 
WATER    FRANCHISE— when    Hable     to     forfeiture, 

14,  1,  p.  377. 
WATER   RATES— in    cities   and    towns,  to    be   fixed 
annually  by  supervisors,  14,  1,  p.  377. 
forfeiture  for  excessive  charges,  14,  1,  p.  377. 
WATER  WORKS— gronud  of  forfeiture,  14,  1,  p.  377. 
WATERING    STOCKS— by    fictitious    increase,    void, 
12,  11,  p.  333. 
Constitatlon — 42 
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WHARFAGE — charges    to    be    reflated    hy   legisla- 

tion,  Art.  4,  Sec.  33,  p,  134, 

WIPE — separate  property  of,  20,  8,  p.  405. 

WILLS — cannot  be  validated  by  special  acts,  4,  25, 

p.  110.      ... 
WITNESS — ^no  religious  restrictions,  1,  4,  p.  7. 
not  to  be  nnreaaonably  detained,  1,  6,  p.  8. 
nor  confined  with  criminals,  1,  6,  p.  8. 
depdAition  of  in  jcriminal  cases,  1,  13,  p.  20. 
right  of  accused  to  have,  1,  13,  p.  20. 
no  person  to  be  oompelled  to  testify  against  him- 
self, jl,  13,  p.  20. 
, concurrence  necessary  in  treason,  X,  20,  p.  56. 
WEITS — appellate   jurisdiction   of   supreme   courf,   f\ 
,4,  p.  161. 
where  returnable,  6,  4,  p.  161. 
original  jurisdiction  of  superior  court,  6,  5,' p.  179. 
unaffected  by   adoption  of  new  constitution,  ' 
2,  p.  419. 

YEAS  AND  NAYS— to  be  taken  on  final  passp*- 
bills,  4,  15,  p.  90. 
to  be  entered  on  minutes,  4,  15,  p.  90. 
to   be   taken   on   vote   on   proposed   ainendments, 
18,  1,  p.  393.  '   , 

YtJBA— «  superior  judge  to  be  elected,  6,  6,  p.  198. 
salary  o|  judge,  6,  17,  p.  211. 
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